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PREFACE 

Report  has  not  been  made  herein  of  cases  pending  before 
the  Board.  All  unfinished  investigations  and  all  matters  not 
concluded  on  November  30,  1924,  have  been  withheld  and  will 
appear  in  the  annual  report  for  1925,  namely,  18  Montana 
Utilities  Reports. 
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PART  I 
BOARDS/RAILROAD  COMMISSIONERS 

Formal  Orders  and  Informal  Dockets 


BOARD    OF    RAILROAD 
COMMISSIONERS 


FORMAL  DOCKET 

November  30,   1923  to  November  30,    1924 


POPLAR   COMMERCIAL  CLUB   VS.   GREAT   NORTHERN 
RAILWAY  COMPANY 

(Docket  No.  854.  Report  and  Order  No.  1370) 

(Hearing,  Oct.  18,  1923.  Decided,  December  4,  1923) 

(P.  U.  R.  ) 

Train  Service — Local  Trains — Interstate  Trains — Number  of  Trains. 

1.  It  is  not  enough  to  ward  off  the  State's  right  to  requisition 
interstate  trains  for  deficiencies  in  intrastate  service  that  there  are 
several  other  trains  stopping  at  a  given  point.  The  question  is  as 
to  the  sufficiency  of  the  service,  rather  than  as  to  the  number  of 
trains,  though  the  number  of  trains  has  a  bearing  on  the  problem. 

Train   Service — Local   Trains — Interstate   Trains — Stops. 

2.  Where  local  trains  do  not  adequately  serve  through  traffic 
destined  for  a  community  and  originating  thereat  and  the  deficiency 
cannot  be  cured  by  shifting  inferior  interstate  trains  for  an  evening 
to  a  morning  schedule,  the  State  has  the  right  to  insist  on  stopping 
a  superior  interstate  train  to  meet  the  needs  of  the  public. 

Complaint  alleging  inadequate  local  train  service  and 
praying  for  an  order  of  the  Board  correcting  said  deficiency 
by  the  stoppage  of  interstate  trains. 

Appearances:  George  E.  Ericson,  Frank  M.  Catlin, 
for  the  complainant;  L.  B.  Woods,  W.  R.  Smith,  A.  E. 
Knights,  for  the  defendant;  E.  G.  Toomey,  Counsel,  for  the 
Board. 

Before:     Chairman   Dennis,   at   Poplar. 

Before  the  Board:  On  August  27th,  1923,  the  Poplar 
Commercial  Club,  a  voluntary  organization  perfected  to  ad- 
vance community  interests,  filed  with  the  Board  a  written 
communication  complaining  of  the  action  of  the  defendant 
carrier  in  removing  the  station  of  Poplar,  from  the  list  of 
stations  regularly  scheduled  as  stopping  points  for  trains  Nos. 
One  and  Two.  After  citing  the  facts  relative  to  the  inade- 
quacy of  the  remaining  train  service  from  the  standpoint 
of  intrastate  traffic,  complainant  invoked  the  offices  of  the 


12 


MONTANA    UTILITIES    REPORTS 


Board  for  the  purpose  of  restoring  Poplar  to  the  list  of 
scheduled  stops.  Desiring  to  prosecute  the  matter  inform- 
ally, this  Board  presented  the  community's  case  to  the  de- 
fendant carrier  with  the  prayer  that  the  carrier  voluntarily 
arrange  to  stop  trains  Nos.  One  and  Two  at  Poplar.  Failing 
in  this  course,  a  formal  hearing  was  had  whereat  all  the 
issues  involved  were  thoroughly  exploited.  After  the  hear- 
ing and  before  the  transcript  thereof  was  submitted,  the 
Board  again  entered  into  negotiations  with  the  Great  North- 
ern Railway  Company  for  the  purpose  of  inducing  that  car- 
rier to  grant,  voluntarily,  the  relief  sought,  at  least  to  the 
extent  of  stopping  train  No.  Two  regularly.  The  Board's 
request  was  refused  by  the  officials  of  the  defendant  com- 
pany vested  with  authority  to  make  a  final  decision. 

At  the  outset  we  will  eliminate  any  consideration  of 
train  No.  One  for  the  reason  that  the  record  fails  to  show 
any  marked  deficiency  in  intrastate  service  resulting  from 
the  failure  to  stop  that  train  at  Poplar.  We  refer,  of  course, 
to  such  a  lack  of  adequate  service  as  is  indicated  by  the  de- 
cisions hereinafter  cited. 

At  the  present  time  the  following  trains  operate  over 
the  main  line  through  Poplar: 


WESTWARD 

EASTWARD 

FIRST  CLASS 

Time 
Table 
No.  S> 

Effective 
9-16-23 

FIRST  CLASS 

27 

3 

229 

1 

2 

28 

230 

4 

Fast 
Mail 

Pass- 
enger 

Pass- 
enger 

Pass- 
enger 

Pass- 
enger 

Express 

Pass- 
enger 

Pass- 

Stations 

Daily 

Daily 

Daily* 

Daily 

Daily 

Daily 

Daily* 

Daily 

12.07  AM 

7.12PM 

9.40AM 

7.32AM 

Poplar 

9.20PM 

12.57PM 

3.13PM 

10.31PM 

Distance   from   Williston    S5.56   mi. 
-Except    Sunday. 


Distance  from   Wolf  Point21.19    mi. 


Complainants  show  that  Poplar  is,  for  the  time  being, 
the  county  seat  of  Roosevelt  County,  Montana,  and  that  ac- 
cording to  the  1920  census,  it  then  contained  1152  inhabi- 
tants. Since  that  census  was  taken  it  is  averred  Poplar  has 
had  a  conservative  and  gradual  growth  due  to  the  presence 
of  the  county  seat  at  that  point  following  the  1920  census. 
The  town  is  the  headquarters  of  the  Fort  Peck  Indian 
Reservation  and  there  are  located  the  Indian  Superintendent 
and  some  fifty  officials  of  the  Indian  service,  as  well  as  the 
Fort  Peck  Indian  School.  There  are  about  2500  Indians  on 
the  reservation.  Poplar  is  also  the  headquarters  of  another 
Federal  agency,  namely,  the  United  States  Reclamation 
Service,  which  has  in  charge  the  Fort  Peck  Irrigation  Pro- 
ject embracing  some  22,000  acres  of  land  lying  north  of  the 
town.     As  the  county  seat,  the  town  is   of   course,   visited 
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daily  by  numerous  persons  on  county  business  and  during 
court  term  not  less  than  250  and  often  as  many  as  400  per- 
sons, according  to  the  testimony  of  the  clerk  of  the  court 
who  issues  process  for  the  attendance  of  such  persons,  so- 
journ in  the  town.  They,  of  course,  come  from  all  sections 
of  the  county.  Moreover,  Poplar  is  the  trading  point  for 
farmers  and  ranchers  residing  near  Arthur,  Riverside,  Nick- 
wall,  Charley  Creek,  the  Fourteen  Ranch  and  other  numerous 
and  inland  towns  on  the  south  side  of  the  Missouri  River 
which  runs  east  and  west  through  Poplar.  Again  the  com- 
munities and  inland  towns  of  Bredeete,  Seips,  Lundville, 
Dowd,  Divide  and  Mineral  Bench,  north  of  the  county  seat, 
are  dependent  on  Poplar  as  a  trading  point  and  like  the 
others,  on  the  train  service  furnished  that  point  for  trans- 
portation both  intrastate  and  interstate.  The  record  shows 
that  not  infrequently  people  from  the  branch  line  towns  of 
Scobey,  Flaxville  and  Plentywood  drive  south  across  the 
reservation  to  make  use  of  the  main  line  trains  passing 
through  Poplar. 

Prior  to  August  1st,  1923,  when  the  defendant  company 
conforming  to  the  action  of  other  transcontinental  carriers 
serving  the  territory  between  Minneapolis  and  St.  Paul  and 
North  Pacific  Coast  points,  inaugurated  a  seventy  hour 
schedule  for  through  interstate  trains  from  Chicago  to  Seat- 
tle, Poplar  enjoyed  regularly  scheduled  stops  by  and  service 
from  trains  Nos.  One  and  Two  as  well  as  trains  Nos.  Three 
and  Four.  With  the  advent  of  the  shortened  transcontin- 
ental schedule,  Poplar  was  thrown  back  on  one  local  train 
eastbound  and  westbound  daily,  except  Sunday  (Nos.  229 
and  230)  and  on  one  interstate  train  eastbound  and  west- 
bound daily  (Nos.  3  and  4).  Trains  27  and  28  operating 
through  Poplar  are  fast  mail  trains  and  do  not  afford  any 
passenger  service.  The  westbound  local  reaches  Poplar  at 
9:40  A.  M.,  and  the  eastbound  local  arrives  at  3.13  P.  M. 
The  westbound  interstate  train  is  scheduled  for  Poplar  at 
7:12  P.  M.,  while  the  eastbound  interstate  train  is  scheduled 
for  Poplar  at  10:31  P.  M.  Thus  both  of  the  interstate  trains 
which  have  been  requisitioned  for  local  service  are  night 
trains,  while  trains  Nos.  One  and  Two  removed  from  Poplar 
service  are  both  morning  trains  passing  Poplar  at  7:32  and 
9:20  A.  M.,  respectively.  Citizens  required  to  attend  court  at 
the  county  seat  on  the  first  and  third  Wednesdays  of  each 
month  and  who  reside  at  points  west  of  Poplar,  particularly 
at  Wolf  Point,  a  town  of  2,098  persons,  according  to  the  1920 
census,  and  a  contender  for  the  county  seat,  are  unable  to 
arrive  in  Poplar  in  time  for  court  in  the  morning,  but  must 
take  the  afternoon  local  into  Poplar,  arriving  at  3:13  P.  M., 
or  No.  Four  arriving  at  10:31  P.  M.,  and  remain  in  Poplar 
over  night.     If  train  No.  Two  was  available  to  these  persons 
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they  would  arrive  in  Poplar  at  9:20  in  the  morning,  in  ample 
time  to  attend  the  opening  session  of  court.  There  is  con- 
siderable local  traffic  between  Wolf  Point  and  Poplar  and 
according  to  present  service,  it  is  necessary  for  passengers 
from  Wolf  Point,  21.19  miles  west  of  Poplar,  to  leave  that 
station  at  either  2:35  P.  M.,  on  No.  230  or  at  10  P.  M.,  on 
No.  Four,  arriving  at  Poplar  at  3:13  P.  M.,  and  10:31  P.  M., 
respectively.  They  must  remain  over  night  in  order  to 
transact  business  and  return  to  Wolf  Point  on  No.  229  leaving 
Poplar  at  9:40  A.  M.,  the  following  day  or  on  No.  Three 
leaving  Poplar  at  7:12  P.  ML,  the  following  day.  If  Train 
No.  Two  was  available  for  this  service  it  would  be  possible 
to  leave  Wolf  Point  at  8:45  A.  M.,  arriving  at  Poplar  at  9:20 
the  same  morning  and  spend  a  complete  business  day  in 
Poplar  until  7:45  P.  M.  Commercial  travelers  ''making" 
Poplar  from  the  east  now  find  it  necessary  to  board  No. 
Three,  arriving  at  Poplar  at  7:12  P.  M.,  remaining  over  night 
before  transacting  any  business  and  if  westbound,  wait  all 
day  for  the  same  train  the  following  evening  (the  morning 
local  arriving  at  9:40.  not  affording  opportunity  for  inter- 
viewing customers).  If  these  travelers  are  eastbound  they 
must  board  No.  Four  and  arrive  at  Poplar  at  10:31  P.  M., 
and  remain  all  night  until  10:31  P.  M.,  the  following  night 
or  thev  must  board  the  local,  arriving  at  Poplar  at  3:13 
P.  M.,  and  wait  for  No.  Four  until  10 :31  P.  M.,  the  following 
day.  Were  No.  Two  available  eastbound,  commercial  travel- 
ers would  reach  Poplar  at  9:20  A.  M.,  interview  customers 
through  the  day,  and  depart  for  Williston  or  intermediate 
Montana  points  either  at  3:13  in  the  afternoon  or  10:31  in 
the  evening.  When  Poplar  is  their  eastern  terminus,  and 
this  is  true  in  many  cases,  the  stop  of  train  No.  Two  would 
allow  them  to  reach  Poplar  at  9:20  in  the  morning,  transact 
their  business  and  return  westbound  on  No.  Three  at  7:12 
P.  M.,  the  same  day. 

The  service  afforded  passengers  boarding  defendant 
carrier's  trains  at  Butte,  Helena  and  Great  Falls  destined 
for  Poplar  is  equally,  if  not  more  deficient.  The  defendant 
has  recently  inaugurated  a  sleeping  car  service  out  of  Hel- 
ena for  points  north  and  east  of  Great  Falls,  the  car  being 
connected  to  No.  Two  at  Havre.  Because  of  No.  Two's 
failure  to  stop  at  Poplar,  such  passengers  now  find  it  nec- 
essary to  leave  No.  Two  at  Glasgow  or  Wolf  Point  at  either 
7:20  or  8.40  A.  M.,  and  remain  there  until  that  afternoon  or 
night,  thus  losing  an  entire  day,  for  there  are  no  morning 
connections  out  of  Wolf  Point  or  Glasgow  for  passengers 
destined  to  Poplar.  Considerable  stress  is  laid  upon  the  fact 
that  persons  desiring  to  board  the  defendant  carrier's  through 
trains  at  Poplar  for  interstate  points  east  thereof,  for  exam- 
ple. Chicago,  Wisconsin  and  Minnesota  points  arrive   in   St. 


BOARD    OF    RAILROAD    COMMISSIONERS  15 

Paul  at  10:30  P.  M.,  and  thus  fail  to  make  through  connec- 
tions with  Chicago  and  Northwestern  trains  for  northern 
points  such  as  Turtle  Lake,  Spooner,  and  Superior,  and  for 
southern  points,  Alton,  Sioux  City,  Omaha  and  Kansas  City, 
and  likewise  with  Chicago  Great  Western  trains  destined  to 
St.  Joseph  and  Omaha.  In  support  of  this  feature  of  the 
case,  it  is  shown  that  a  large  number  of  tickets  were  sold  to 
these  eastern  points,  a  fact  resulting  from  the  natural  bent  of 
persons  to  visit  their  old  homes.  To  combat  this  proof,  de- 
fendant shows  through  connections  between  No.  Four  and 
trains  on  the  Northwestern  and  other  connecting  lines,  which 
arrive  in  Chicago  the  following  morning,  making  connections 
with  the  Broadway  Limited  of  the  Pennsylvania  System  and 
with  the  Twentieth  Century  Limited  of  the  New  York  Cen- 
tral Lines.  We  are  distinctly  of  opinion  that  train  No.  Four, 
as  well  as  train  No.  Two  is  scheduled  for  St.  Paul  and  Chicago 
with  the  particular  purpose  of  affording  expeditious  connec- 
tions to  points  east  of  Chicago  and  on  the  Atlantic  Seaboard, 
for  it  is  not  shown  that  any  -particular  consideration  has 
been  given  to  other  connections.  However,  this  entire  mat- 
ter is  one  relating  to  deficiencies  in  interstate  service,  and, 
as  such,  beyond  our  jurisdiction. 

We  do  not  have  at  hand  figures  showing  the  revenue  ac- 
cruing from  ticket  sales  which  should  be  credited  to  Poplar 
as  a  destination  point,  but  the  figures  with  reference  to  out- 
bound traffic  are  impressive.  In  July,  1923,  revenues  from 
the  sale  of  local  tickets  amounted  to  $1533.91,  revenue  from 
foreign  tickets,  that  is,  to  points  on  the  Great  Northern 
outside  of  Montana,  or  to  points  on  connecting  lines  outside 
of  Montana,  amounted  to  $499.15,  a  total  of  $2,053.06.  In 
August  local  ticket  sales  amounted  to  $1,806.85,  and  foreign 
ticket  sales,  to  $2,064.93,  a  total  of  $3,871.78.  A  tabulation 
furnished  by  defendant's  agent,  shows  that  during  the  month 
of  July,  when  trains  Nos.  One  and  Two  stopped  at  Poplar, 
approximately  $806.01  worth  of  tickets  were  sold  for  trains 
Nos.  Three  and  Four,  while  after  trains  Nos.  One  and  Two 
ceased  to  stop,  ticket  sales  for  trains  Nos.  Three  and  Four 
in  the  month  of  August  increased  to  $1,886.67.  This  is  in- 
dicative of  the  use  made  of,  and  the  demand  for,  service  on 
trains  One  and  Two. 

One  of  the  most  serious  deficiencies  in  intrastate  service 
occasioned  by  the  failure  to  stop  train  No.  Two  at  Poplar 
arises  in  connection  with  the  mails  destined  for  that  point. 
The  fast  mail,  No.  27,  westbound,  carrying  mail  for  Poplar 
and  not  stopping  at  that  point,  takes  the  mail  through 
Poplar,  21.19  miles  west,  to  Wolf  Point  where  it  arrvies  at 
12:45  A.  M.  If  No.  Two  stopped  at  Poplar,  it  would  be  pos- 
sible for  the  postal  authorities  at  Wolf  Point  to  load  the 
Poplar  mail  out  at  8:45  A.  M.,  and  it  would  be  at  destination 
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at  9:20  A.  M.  As  it  is  however,  this  mail  is  delayed  at  Wolf 
Point  until  2:35  P.  M.,  or  10  P.  M.,  of  the  day  following  its 
passage  through  Poplar,  at  which  time  it  is  loaded  out  of 
Wolf  Point,  on  trains  Nos.  230  or  4,  respectively.  In  either 
event  the  mail  reaches  Poplar  at  3:13  P.  M.,  or  10:31  P.  M., 
near  the  close  or  long  after  the  close  of  the  business  day. 

The  postmaster  calls  attention  to  the  fact  that  this 
method  of  handling  the  mails  has  resulted  in  delays  of  from 
24  to  48  hours,  and  while  the  defendant  carrier  attempts  to 
shift  the  blame  for  this  condition  of  affairs  to  the  postoffice 
department,  it  is  hardly  possible  to  do  that  in  view  of  the 
fact  that  the  first  train  out  of  Wolf  Point  for  Poplar,  No.  230, 
is  not  a  mail  train  and  any  mail  carried  on  that  train  must 
be  transported  in  the  open  baggage  car.  All  the  mail  that 
ordinarily  reaches  Poplar  from  the  west  on  train  No.  Two 
now  must  be  thrown  off  at  Wolf  Point  at  8:45  A.  M.,  and 
undergo  a  delay  of  from  six  to  fourteen  hours  before  leaving 
Wolf  Point  for  Poplar. 

For  the  defendant  carrier  it  is  contended  that  if  the 
line  is  to  compete  in  interstate  traffic  with  other  transcon- 
tinental lines  serving  this  territory  it  must  meet  the  time 
schedules  they  have  inaugurated  and  not  be  harassed  or 
impeded  by  the  necessity  of  making  local  stops.  This  course, 
it  is  said,  will  result  in  the  loss  of  interstate  revenue  and 
eventually  in  the  impairment  of  local  service.  Trains  Nos. 
One  and  Two  are  the  fastest  transcontinental  trains  on  the 
Great  Northern  system.  Popularly  known  as  "The  Oriental 
Limited"  these  trains  are  designed  primarily  for  and  furnish 
expedited  interstate  service.  We  fully  appreciate  the  neces- 
sity for  an  unhampered  interstate  service  and  we  know  that 
trains  Nos.  One  and  two  profess  to  serve  that  class  of  traffic 
and  leave  local  traffic  to  be  served  by  inferior  and  slower 
scheduled  trains.  But  the  facts  of  record  will  not  bear  out 
defendant's  contention  that  a  stop  at  Poplar  will  impair  this 
Service.  Poplar  is  on  the  Montana  Division  extending  from  Wil- 
liston  in  North  Dakota  to  Wolf  Point  in  Montana,  a  distance 
of  106.70  miles.  The  average  speed  per  hour  over  the  division 
is  37  miles  for  train  No.  One,  33  miles  for  train  No.  Two.  33 
miles  for  train  No.  Three,  33.8  miles  for  train  No.  4,  and  24.2 
and  25.6  miles  for  trains  Nos.  229  and  230.  As  a  matter  of 
fact  train  No.  Four,  which  makes  three  regular  stops  and 
one  flag  stop  between  the  division  points  of  Williston  and 
Wolf  Point,  is  a  faster  train  than  No.  Two  which  makes  no 
stops  between  these  points.  No.  Four's  running  time  is 
three  hours  and  ten  minutes  over  the  division,  while  No. 
Two's  is  three  hours  and  sixteen  minutes.  Again,  train  No. 
One  cuts  down  its  running  time  between  the  two  points, 
under  the  shortened  schedule,  only  ten  minutes  as  compared 
with  the  prior  schedule  and  notwithstanding  the  elimination 


BOARD    OF    RAILROAD    COMMISSIONERS  17 

of  Culbertson  and  Poplar  as  stopping  places.  And  as  for 
train  No.  Two,  it  requires  one  minute  more  to  make  the  run 
over  the  division  under  the  new  schedule  and  without  a  stop 
at  Poplar  and  Culbertson,  than  it  did  under  the  old  schedule 
when  stopping  at  Poplar  and  Culbertson.  Failing  with  this 
specific  defense,  the  carrier  moves  to  more  general  factors. 
It  points  out  that  this  unusual  result  is  due  to  the  fact  that 
trains  One  and  Two  are  equipped  with  heavy  steel  coaches, 
averaging  65  tons  in  weight,  and  that  these  trains  cannot, 
with  safety,  make  any  additional  speed.  It  is  further  pointed 
out  that  there  are  a  number  of  sink  holes  between  Williston 
and  Wolf  Point  requiring  a  reduction  of  speed  to  ten  and 
fifteen  miles  an  hour  for  brief  distances.  Additionally,  it 
is  urged  that  it  is  unfair  to  consider  the  Williston- Wolf  Point 
division  by  itself  for  in  making  time  schedules  for  through 
trains,  consideration  must  be  given  to  terrain  on  other  divi- 
sions and  the  necessity  for  making  up  time  on  one  division 
lost  on  a  preceding  division.  It  is  frankly  admitted  that  the 
Montana  Division  is  a  leeway  division.  We  recognize  these 
necessities.  But  against  these  more  or  less  general  con- 
siderations, the  fact  persuading  to  determination  against 
the  carrier  comes  from  the  recognition  of  the  justice  of 
Poplar's  complaint  by  an  officer  in  authority  over  passenger 
traffic.  It  stands  uncontradicted  that  a  representative  of 
complainant  interviewed  the  General  Passenger  Agent  of 
the  defendant  carrier  in  St.  Paul,  presenting  Poplar's  case 
and  that  that  official  admitted  that  Poplar  should  again  be 
made  a  regular  stop.  The  fear  that  an  order  in  favor  of 
Poplar  will  induce  a  multitude  of  like  requests  from  county 
seats  on  the  defendant's  line  in  Northern  Montana,  which 
will  be  granted  by  this  Board,  to  avoid  discrimination,  is  un- 
founded. As  a  matter  of  fact  defendant  has  eliminated  the 
possibility  of  such  mischief  for  when  the  present  schedule, 
omitting  Poplar  from  the  list  of  stops  for  trains  Nos.  One  and 
Two  was  adopted,  Poplar  and  Libby  were  the  only  county 
seats  out  of  nine  on  defendant's  main  line  across  Northern 
Montana,  not  scheduled  for  service  by  one  or  both  of  these 
trains.  Since  that  time  Libby  has  been  restored  to  the  list 
of  scheduled  stops,  leaving  Poplar  as  the  only  county  seat  in 
Northern  Montana  ignored  by  trains  Nos.  One  and  Two. 
Each  case  must  stand  upon  its  own  facts  and  there  is  no 
general  significance  to  a  decision  which  responds  exclusively 
to  the  facts  of  a  particular  case. 

The  constitutional  question  involved  has  been  recently 
examined  by  the  Supreme  Court  of  the  United  States  in  St. 
Louis-San  Francisco  R.  Co.  vs.  Public  Service  Commission  of 

Missouri,  261   U.   S.  .     Mr.  Justice   McKenna  delivered 

the  opinion  of  the  court,  and  there  said : 
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"The  primary  principle  is  that  although  interstate  com- 
merce is  outside  of  regulation  by  a  state,  there  may  be  in- 
stances in  which  a  state,  in  the  exercise  of  a  necessary 
power,  may  affect  that  commerce.  There  is,  however,  no  in- 
evitable test  of  the  instances;  the  facts  in  each  must  be 
considered.  In  Gladson  v.  Minnesota,  166  U.  S.  427,  41  L. 
ed.  1064,  17  Sup.  Ct.  Rep.  627,  it  was  decided  that  a  state 
regulation  requiring  all  regular  passenger  trains  running 
wholly  within  the  state  to  stop  at  stations  at  all  county 
seats  long  enough  to  take  on  and  discharge  passengers  in- 
vaded no  constitutional  right  of  the  railroad,  nor  was  it  an 
infringement  of  interstate  commerce  because  it  was  made 
applicable  to  interstate  connecting  trains,  or  trains  trans- 
porting mails  of  the  United  States. 

"In  Cleveland  C.  C.  &  St.  L.  R.  Co.  v.  Illinois,  177  U.  S. 
514,  44  L.  ed.  868,  20  Sup.  Ct.  Rep.  722,  a  statute  requiring 
all  regular  passenger  trains  to  stop  a  sufficient  length  of  time 
at  county  seats  to  receive  and  let  off  passengers  was  held  in- 
valid as  an  interference  with  interstate  commerce,  there 
being  local  trains  sufficient  for  the  local  business.  The 
case  reviewed  prior  cases,  including  Gladson  v.  Minnesota, 
and  declared  that  while  there  is  no  regulatory  power  in  a 
state  over  interstate  commerce  in  a  proper  case,  the  state 
may  exercise  its  power  to  secure  local  facilities,  although 
some  interference  with  interstate  commerce  may  result. 

"To  the  like  effect  is  Mississippi  R.  Commission  v. 
Illinois  C.  R.  Co.  203  U.  S.  335,  51  L.  ed.  209,  27  Sup.  Ct.  Rep. 
90,  and  Atlantic  Coast  Line  R.  Co.  v.  Wharton  208  U.  S. 
328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep.  121.  In  this  case,  indeed 
in  all  of  the  cases,  the  admonitory  caution  is  expressed  'that 
any  exercise  of  state  authority,  in  whatever  form  manifested, 
which  directly  regulates  interstate  commerce,  is  repugnant  to 
the  interstate  commerce  clause  of  the  Constitution.'  There 
is  concession,  however,  to  the  requisition  of  reasonable  facil- 
ities; necessarily,  therefore,  the  fact  of  such  facilities  at,  or 
their  absence  from  Mountain  Grove,  must  be  inquired  into." 

In  the  Missouri  case  the  order  of  the  Commission  requir- 
ing the  stoppage  of  two  interstate  trains,  one  regularly,  and 
the  other  on  signal  was  held  invalid  as  a  violation  of  Section 
8,  Article  1,  of  the  Constitution  of  the  United  States,  in  that 
it  constituted  a  regulation  of,  interference  with,  and  burden 
upon,  interstate  commerce.  The  court  pointed  out  that  the 
trains  required  to  be  stopped  were  night  trains  and  an- 
nounced that: 

"It  is  difficult  to  see  how  they  are  necessary  to  the 
enterprise  of  the  city,  or  an  essentially  contributing  factor  or 
adjunct  to  its  business.  We  say  'essentially  contributing,' 
as  distinguished  from  some  person's  convenience  or  accom- 
modation, which  no  doubt  they  are.     It  is  to  be  borne  in 
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mind  that  interstate  commerce  and  intrastate  commerce  have 
different  purposes,  and  these  purposes  are  to  be  considercl, — 
the  power  of  the  nation  and  the  power  of  the  states  are  ac- 
commodated to  them  and  delimited  by  them,  and  kept  from 
interference  and  confusion.  Our  cases  illustrate  this,  and,  we 
think,  determine  against  the  power  exercised  in  the  order 
under  review.  In  other  words,  the  order  under  review  trans- 
cends the  power  of  the  state,  the  order  of  the  commission 
being  of  detriment  to  interstate  commerce." 

Concluding,  the  court  emphasized: 

"It  is  to  be  remembered,  however,  that  the  city  has 
four  other  through  interstate  passenger  trains,  and  any  de- 
ficiency in  their  schedules  or  equipment  can  be  corrected 
without  burdening  interstate  commerce  by  stopping  the 
trains  in  question." 

In  this  case  the  train  which  we  shall  require  to  be 
stopped  is  a  morning  train,  and  while  that  simple  fact  is 
without  controlling  significance,  when  it  is  considered  in 
connection  with  the  inadequate  facilities  afforded  by  the 
other  trains,  particularly  for  inbound  traffic  on  the  night 
trains,  with  the  business  hours  and  habits  of  the  com- 
munity and  with  the  needs  of  passengers  from  Butte,  Helena, 
Great  Falls  and  other  connecting  points,  the  stoppage  of 
train  No.  Two  will  effectively  and  completely  satisfy  the  de- 
ficiencies now  existing.  It  is  not  enough  to  ward  off  the 
State's  right  to  requisition  interstate  trains  for  deficiencies 
in  intrastate  service  that  there  are  several  other  trains  stop- 
ping at  Poplar.  The  question  is  as  to  the  sufficiency  of 
service.  There  is  an  absence  of  reasonable  facilities  for  local 
service  when  train  No.  Two  fails  to  stop,  regularly,  at  Poplar, 
and  that  absence  can  not  be  supplied  by  any  regulation  of 
interstate  trains  Nos.  Three  and  Four,  short  of  shifting  them 
to  a  morning  schedule.  Whether  the  inadequacy  can  be  filled 
by  rearrangement  of  local  trains  is  largely  a  question  of 
management.    An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  Montana,  commencing  at  10  o'clock  A.  M., 
present  Chairman  Dennis  and  Commissioners  Boyle  and  Ross, 
in  re  Docket  No.  854,  Poplar  Commercial  Club  vs.  Great 
Northern  Railway  Company,  this  matter  being  before  the 
Board  upon  the  complaint  of  the  Poplar  Commercial  Club,  and 
the  answer  of  the  Great  Northern  Railway  Company  thereto 
and  all  the  matters  and  things  involved  having  been  fully 
investigated  at  a  public  hearing  wherein  all  concerned  par- 
ticipated and  the  Board  having  this  day  filed  of  record  a 
report  containing  its  findings  and  conclusions,  which  report 
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is  hereby  referred  to  and  of  this  order  made  a  part,  and  now 
the  Board  being  fully  advised  in  the  premsies, 

IT  IS  THEREFORE  ORDERED  That  commencing  on 
Thursday,  the  20th  day  of  December,  1923,  the  Great  North- 
ern Railway  Company  shall  stop  its  train  No.  Two  at  Poplar, 
Montana,  regularly,  for  the  purpose  of  discharging  pas- 
sengers destined  to  Poplar  and  for  the  receipt  of  passengers 
outbound  from  Poplar,  and  that  said  train  No.  Two  shall 
stop  regularly  at  Poplar  thereafter  and  be  so  scheduled  on 
the  time  card  of  defendant  company,  until  the  further  order 
of  this  Board;  or  in  the  alternative,  give  like  scheduled  serv- 
ice by  some  other  train. 

IT  IS  FURTHER  ORDERED  That  complaint  in  so  far 
as  it  involves  the  stoppage  of  train  No.  One  of  this  defendant 
company  is  hereby  dismissed. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  by  mail  upon  the  parties  interested  herein,  a  true  copy 
of  this  Report  and  Order,  and  that  the  same  shall  be  in  full 
force  and  effect  forthwith  according  to  its  terms. 


THE  STEVENSVILLE  DISTRICT  INDUSTRIAL 

ASSOCIATION 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY. 

(Docket  No.  834.     Report  and  Order  No.  1371) 
(Hearing  June  29,  1923.    Decided  December  8,  1923) 
(P.  U.  R. ) 

Spur   Tracks — Public   or  Private — Determinative   Facts. 

1.  Where  the  record  shows  that  a  spur  track  will  serve,  di- 
rectly or  indirectly,  a  town  of  from  800  to  1,000  inhabitants,  and 
an  agricultural  country  tributary  thereto,  a  cannery,  creamery 
and  other  mercantile  institutions  and  that  all  persons  who  can 
locate  on  the  spur  will  be  admitted  thereto,  it  is  public  in  char- 
acter. 

Spur  Tracks — Allowance  or  Denial — Elements  to  be  Considered. 

2.  In  passing  upon  an  application  for  an  order  requiring  a 
railroad  company  to  construct  and  install  a  commercial  and  in- 
dustrial spur,  the  Board  will  consider  the  cost  thereof  to  the 
company,  the  nature  and  volume  of  the  business  to  be  handled 
over  the  spur,  the  revenue  to  be  derived  by  the  carrier  in  conse- 
quence of  the  spur's  existence,  difficulty  or  ease  of  operation  of  the 
spur,  the  need  for  the  facility  and  the  advantage  to  be  realized  by 
shippers   and   the   public. 


BOARD    OF    RAILROAD    COMMISSIONERS  21 

Spur  Tracks — Allowance  or  Denial. 

3.  Where  the  evidence  shows,  in  support  of  an  application 
for  construction  of  a  spur  track  less  than  two  miles  in  length,  that, 
aside  from  the  necessity  of  bridging  a  river,  there  are  no  unusual 
terrain  difficulties  to  overcome,  that  the  entire  cost  will  not  exceed 
$125,000.00,  that  the  track  will  be  used  for  about  500  carloads  of. 
freight  per  year,  and  will  earn  about  $90,000.00  in  revenue,  that  it 
can  be  easily  operated,  and  that  it  will  be  of  great  convenience  to 
shippers  and  the  public  by  eliminating  a  costly  vehicle  haul  militat- 
ing against  the  carrier's  receipts  at  such  station,  the  Board  will 
order  the  construction  of  such  spur. 

Application  by  The  Stevensville  District  Industrial  Asso- 
ciation, a  voluntary  organization,  for  an  order  of  the  Board 
requiring  the  Northern  Pacific  Railway  Company  to  con- 
struct, install  and  operate  an  industrial  spur  track  from  the 
station  of  Stevensville,  Montana,  on  the  line  of  said  railway, 
to  the  Town  of  Stevensville,  Montana;  application  granted. 

Appearances:  E.  C.  Mulroney,  Missoula,  Montana, 
Geo.  T.  Baggs,  Stevensville,  Montana,  for  the  plaintiff;  Gunn, 
Rash  &  Hall,  Helena,  Montana,  for  the  defendant;  E.  G. 
Toomey,  Counsel,  for  the  Board. 

Before:  Vice-Chairman  Ross  and  Commissioner  Boyle, 
at  Stevensville. 

By  the  Board:  Following  informal  representations  to 
the  Board,  the  Stevensville  District  Industrial  Association,  a 
voluntary  organization  comprising  the  citizens  of  that  part 
of  the  Bitter  Root  Valley,  in  Ravalli  County,  Montana,  served 
by  the  postoffice  and  Town  of  Stevensville,  and  interested  in 
the  welfare  of  that  community,  filed  formal  complaint  with 
this  Board  on  March  20th,  1923,  praying  for  an  order  of  the 
Board  requiring  the  Northern  Pacific  Railway  Company, 
hereinafter  referred  to  as  the  carrier  or  the  railway,  "to  con- 
struct a  spur  from  its  present  line  on  the  west  side  of  the 
Bitter  Root  River  in  the  Bitter  Root  Valley,  to  the  Town  of 
Stevensville".  The  material  allegations  of  that  complaint, 
found  in  paragraphs  three  to  five,  inclusive,  follow: 

"3.  (a)  That  Stevensville  is  a  town  of  about  one 
thousand  population,  incorporated,  and  doing  business  as  a 
municipal  corporation ; 

(b)  That  there  is  a  population  in  the  surrounding 
country  tributary  to  said  Town  of  about  four  thousand,  who 
would  be  benefited  by  any  railway  facilities  that  Stevensville 
might  be  given ; 

(c)  That  there  is  tributary  to  said  Town  about 
twenty-five  thousand  acres  of  farming  land  including  the 
Burton  Fork  Valley,  most  of  which  is  irrigated  and  pro- 
ductive ; 
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(d)  That  the  Bitter  Root  River  runs  the  whole 
length  of  the  Bitter  Root  Valley,  much  closer  to  the  Western 
Range  of  mountains  than  the  Eastern,  and  with  a  very  large 
proportion  of  the  cultivable  land  on  the  East  side  of  said 
river ; 

(e)  That  the  Bitter  Root  Branch  of  the  Northern 
Pacific  Railway  runs  on  the  west  side  of  said  river,  about  a 
mile  away  from  said  Town  of  Stevensville,  in  a  direct  line 
and  less  than  two  miles  away,  to  its  present  station  of  Stev- 
ensville, by  the  present  County  Road; 

(f )  That  said  branch  was  constructed  about  thirty- 
five  years  ago,  when  the  valley  was  sparsely  populated,  and 
more  for  the  purpose  of  getting  out  the  valuable  timber 
growing  in  said  valley  and  the  mountains  bounding  the 
same,  than  of  accommodating  the  settlers  thereof; 

(g)  That  there  are  several  large  mercantile  estab- 
lishments located  in  said  Town,  which  are  greatly  handi- 
capped in  competition  with  the  stores  of  other  towns  in  the 
valley,  because  of  the  distance  from  the  railroad;  That  there 
is  located  on  the  outskirts  of  said  Town,  the  Bitter  Root  Co- 
operative Creamery,  one  of  the  finest  in  the  State,  or  in 
fact  in  the  whole  country,  whose  incoming  and  outgoing  use 
of  the  railroad  amounts  to  about  85  cars  in  course  of  a  year, 
and  no  doubt  the  output  would  be  greatly  increased  if  their 
shipping  facilities  were  bettered  by  a  spur  running  to  the 
town ;  that  there  is  at  the  present  time  in  course  of  erection, 
an  up-to-date  cannery  for  the  canning  of  peas,  cherries,  and 
such  other  fruits  and  vegetables  as  may  prove  profitable, 
which  cannery  is  located  just  near  the  aforesaid  creamery, 
and  which  will  undoubtedly  use  at  least  100  cars  in  the 
course  of  a  year  in  the  shipping  of  the  products  of  said  can- 
nery, and  which  could  be  much  more  economically  handled 
if  there  were  a  spur  built  to  the  town,  and  no  doubt  the  out- 
put of  said  cannery  would  be  greatly  increased,  if  the  ship- 
ping facilities  were  increased  by  means  of  such  spur: 

(h)  That  there  is  talk  at  the  present  of  another 
Sugar  Beet  Factory  being  established  at  Missoula,  which  de- 
pends, we  are  informed,  upon  the  ability  of  said  factory  to 
get  the  beet  acreage.  This  could  readily  be  obtained  in  the 
Bitter  Root,  provided  the  necessary  railroad  trackage  were 
furnished  to  haul  the  same,  and  though  an  East  side  rail- 
road would  meet  such  conditions  much  better,  yet  a  spur  to 
the  Town  of  Stevensville  would  also  help; 

(i)  That  the  said  Town  of  Stevensville  has  been 
unduly  retarded  in  its  growth  and  unfairly  discriminated 
against  by  reason  of  its  want  of  railroad  facilities,  and  that 
the  increased  stimulation  that  the  town  and  surrounding 
country  would  receive  from  added  railroad  facilities  such  as 
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the  spur  in  question  would  give,  would  more  than  recompense 
the  railway  Company  for  any  outlay  it  might  be  put  to  in 
the  building  of  the  same; 

(j)  That  the  length  of  said  proposed  spur  would 
be  less  than  two  miles  in  length  and  its  cost  would  not  be 
prohibitive. 

"4.  That  said  Spur  is  a  commercial  necessity  for  said 
Town  of  Stevensville  and  the  industries  in  and  surrounding 
said  Town  and  we  ask  that  said  Northern  Pacific  Railway 
Company  be  required  to  show  cause  why  they  should  not 
build  a  spur  to  connect  their  line  on  the  west  side  of  the 
river  with  the  said  town  of  Stevensville. 

"5.  That  the  matters  and  things  herein  complained  of 
are  within  the  jurisdiction  of  the  Commission  to  correct." 

By  answer  filed  April  21st,  1923,  the  carrier  denied,  in 
effect,  all  the  issuable  allegations  of  the  complaint,  and  af- 
firmatively replied: 

"1.  That  it  is  a  common  carrier  by  rail,  of  both  inter- 
state and  intrastate  business,  and  has  for  a  great  many 
years  maintained  and  operated  what  is  known  as  the  Bitter 
Root  Branch,  running  from  Missoula,  Montana,  to  Darby, 
Montana;  that  said  branch  is  located  on  the  west  side  of  the 
Bitter  Root  River,  which  river  in  the  vicinity  of  Stevensville, 
carries  a  large  volume  of  water,  that  said  town  of  Stevens- 
ville is  situated  on  the  east  side  of  said  river,  and  about 
10,200  feet  from  the  station  of  the  defendant  company  on 
its  branch  opposite  said  town,  and  known  as  the  Stevensville 
station.  That  said  Bitter  Root  Branch  was  constructed  and 
in  operation  many  years  prior  to  the  building  of  said  cream- 
ery and  said  proposed  cannery,  which  said  parties  voluntarily 
constructed  at  points  approximately  two  miles  from  said 
railroad,  instead  of  endeavoring  to  build  their  industries 
adjacent  thereto. 

"2.  That  the  proposed  track  or  branch  which  petition- 
ers desire  built  from  the  present  station  of  Stevensville  across 
said  river  to  said  town  of  Stevensville,  is  not  and  would  not 
be  an  industrial  or  commercial  spur  within  the  meaning  of 
said  terms  as  used  under  the  laws  of  this  State,  but  would  be, 
in  fact,  a  branch  line  extending  from  the  present  line  of  the 
defendant  Company  known  as  the  Bitter  Root  Branch,  to  a 
town  situated  across  a  large  river,  and  about  two  miles  away 
from  said  station.  That  in  order  to  construct  said  branch 
line  from  the  present  station  of  Stevensville  to  said  town, 
it  would  require  across  said  river  two  Howe  Truss  spans, 
each  140  feet  long,  and  425  feet  of  pile  trestle  approaches 
with  a  maximum  grade  of  two  per  cent  descending  from  the 
present  station  of  Stevensville  to  said  river  and  thence  an 
ascending  grade   of   one   and   one-half   per   cent,    from    said 
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river  to  said  town  of  Stevensville ;  that  the  estimated  cost  of 
such  a  branch  is  $72,000,  of  which  amount  about  $28,000 
would  be  necessary  to  construct  said  bridge  and  trestle;  that 
such  a  track  if  constructed  would  be  very  expensive  to  main- 
tain on  account  of  the  excessive  percentage  of  bridge  work 
and  the  cost  of  consrtucting  the  same  would  be  out  of  all 
proportion  to  the  amount  of  revenue  that  would  be  received 
therefrom,  and  also  out  of  all  proportion  to  the  additional 
benefits  the  town  of  Stevensville  would  receive  over  the 
present  facilities. 

"3.  That  several  years  ago  the  defendant  Company 
procured  a  right-of-way  for  a  branch  line  running  north  and 
south  on  the  east  side  of  said  Bitter  Root  River  from  a  point 
on  the  present  Bitter  Root  Branch  near  Carlton,  to  a  point  on 
the  present  Bitter  Root  Branch  near  Riverside,  a  distance 
of  about  thirty  miles;  that  said  proposed  branch  or  east 
side  loop,  if  constructed  upon  the  right-of-way  so  procured, 
would  be  located  adjacent  to  the  said  town  of  Stevensville, 
and  said  creamery,  as  now  located,  would  be  immediately 
adjacent  to  the  line  of  said  proposed  east  side  loop.  That  if 
said  east  side  loop  is  constructed,  then  the  branch  line  now 
petitioned  for  by  said  petitioners  would  become  useless  and 
no  longer  of  service,  and  the  cost  for  practically  all  of  the 
material  for  its  construction  would  be  a  financial  loss,  as  a 
very  small  portion  of  the  material  used  in  its  construction 
could  be  torn  down  and  used  elsewhere.  That  since  acquiring 
said  right-of-way  for  the  construction  of  said  east  side  loop, 
the  financial  condition  of  railroads,  and  of  the  defendant  rail- 
way in  particular,  has  not  been  such  as  to  warrant  it  in  mak- 
ing the  expenditure  necessary  for  construction  of  this  loop, 
or  to  make  the  necessary  showing  of  public  necessity  and 
convenience.  That  the  defendant  hopes  its  financial  affairs 
will  so  improve  within  the  next  few  years  that  it  will  be 
justified  and  authorized  to  construct  this  said  east  side  loop. 

"4.  That  the  defendant  alleges  that  even  if  a  construc- 
tion of  this  branch  line  across  said  river  to  the  town  of 
Stevensville  could  be  considered  as  an  industrial  or  commer- 
cial spur  leading  to  some  established  industry  instead  of  a 
branch  line  to  a  town,  that  the  cost  of  the  same  as  an  in- 
dustrial or  commercial  spur,  and  the  inconvenience  and  ex- 
pense of  operating  it,  are  too  great  to  warrant  this  Board  in 
ordering  the  Railway  Company  to  install  the  same." 

On  the  issues  thus  made,  the  case  was  heard  at  Stevens- 
ville, Montana,  on  June  29th,  1923. 

Preliminarily,  a  matter  of  jurisdiction  must  be  met  and 
disposed  of,  and  its  settlement  will  operate  to  clarify  the  is- 
sues and  the  results  in  this  proceeding.  The  carrier,  at  once, 
makes  the  point  "that  it  is  not  a  'spur  track'  but  a  'branch 
line'  to  the  north  end  of  Main  Street  in  the  Town  of  Stevens- 
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ville,  that  complainants  are  demanding,  with  station  facil- 
ities, an  agent,  and  equipment  for  the  receipt  and  delivery  of 
passengers  and  freight  in  less  than  carload  lots  at  the 
terminus  of  such  branch."  It  is  insisted  that  the  satisfaction 
of  such  a  demand  would  require  the  construction  of  spur 
tracks  leading  from  such  branch  line  and  its  terminus  upon 
which  to  spot  cars  in  handling  carload  shipments,  delivered 
or  to  be  received  over  the  alleged  branch.  While  the  testi- 
mony contains  many  expressions  of  hope  for  eventual  rail 
service  in  full  measure,  and  while  undoubtedly  it  is  the  desire 
of  plaintiff  to  enjoy  what  is,  in  substance,  complete  branch 
line  service,  we  are  of  opinion  that  these  spontaneous  hopes 
and  yearnings  are  not  to  be  substituted  for  the  prayer  of 
plaintiff's  complaint,  which  is  expressly  restricted  to  a  spur 
track.  Plaintiff's  complaint  and  the  testimony  adduced  in 
support  of  it,  frankly  recognize  that  our  authority  is  limited 
by  legislative  mandate,  to  requiring,  under  appropriate  condi- 
tions, the  installation  of  industrial  or  commercial  spurs. 
(Section  3833  R.  C.  M.  1921) .  To  argue  that  the  instant  pro- 
ceeding has  for  its  immediate  object  the  construction  of  a 
branch  line  for  Stevensville,  is  not  only  to  ignore  the  realities 
of  plaintiff's  case,  but  to  convict  plaintiff  of  indulging  in 
an  idle  effort  beyond  the  realm  of  our  statutory  authority. 
A  like  objection  was  interposed  and  answered  in  Manix  and 
Vaughn,  et  al.,  vs.  Great  Northern  Railway,  15  M.  U.  R.  64, 
P.  U.  R.  1923A,  650,  in  this  language: 

"The  carrier  next  asserts  that  'this  proceeding  is  in 
effect  and  in  intent  not  a  proceeding  for  the  construction  of 
an  industrial  or  commercial  spur  at  Gilman,  Montana,  but  is 
in  effect  and  in  intent  brought  for  the  purpose  of  compell- 
ing the  extension  of  defendant's  railway  from  Gilman,  Mon- 
tana, to  Augusta,  Montana,'  an  act  alleged  to  be  beyond  the 
jurisdiction  of  this  Board  and  to  be  accomplished  only  with 
the  concurrence  of  both  the  defendant  and  the  Interstate 
Commerce  Commission.  Beyond  doubt  the  town  of  Augusta 
would  greatly  appreciate  standard  rail  service  by  the  Great 
Northern  Railway  Company,  and  this  Board  would  be  grati- 
fied if  that  desideratum  could  be  reached,  but  this  case  is  not 
to  be  determined  by  appetites  and  aspirations.  We  have  no 
power  to  compel  the  construction  of  new  rail  lines  or  the 
extension  of  existing  lines  to  serve  territories  not  voluntarily 
reached  by  the  corporation.  We  may  regulate  a  service 
which  the  company  has  undertaken  to  give  the  public,  but 
we  may  not  compel  the  carrier  to  dedicate  its  property  to  a 
new  service.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Railroad  Com- 
mission, 173  Cal.  577,  P.  U.  R.  1917-B  336,  160  Pac.  828,  2 
A  L.  R.  975.  Petitioners  must  stand  or  fall  on  the  case  for 
an  industrial  spur,  i.  e.,  a  track  leading  from  the  main  line  or 
station  trackage  to  serve  industries   or  commercial   houses, 
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located  or  to  be  located  on  such  spur  or  adjacent  thereto, 
by  the  receipt  and  discharge  of  carload  freight  from  and  to 
such  industries  or  commercial  houses, — within  the  confines 
of  Sec.  3833  R.  C.  M.  1921  and  legislative  due  process.  Thus 
the  rivalries  of  contending  communities,  general  considera- 
tions of  community  development,  convenience  of  shippers 
other  than  those  directly  operating  from  the  spur,  and  those 
matters  of  policy  which  might  be  addressed  to  a  directorate 
contemplating  main  line  extensions  must  be  and  they  are, 
put  out  of  view.  We  are  not  impressed  by  the  suggestion 
that  the  proceeding  is  merely  a  subterfuge  for  main  line  ex- 
tension, for  that  proposition  must  rest  for  validity  on  the 
further  assumption  that  petitioners  are  ignorant  of  our  sta- 
tutory capacity.  The  petition  clearly  recognizes  that  it  is 
only  an  'industrial  spur'  which  this  Board  may  require  and 
there  is  not  the  slightest  room  to  believe  that  instead  of  pro- 
ceeding within  the  law  and  for  a  result  which  may  be  real- 
ized, petitioners  disregard  the  law  and  thereby  stultify  them- 
selves." 

With  this  adventitious  consideration  removed,  we  next 
inquire  whether  the  spur  proposed  would  be  private  or  pub- 
lic in  character.  As  was  said  in  the  Augusta  case,  supra, 
"While  the  statute  contains  no  express  direction  that  spurs 
must  be  public,  it  is  obvious  that  we  can  compel  only  the 
discharge  of  the  carrier's  public  duty.  See  Missouri  Pacific 
Ry.  Co.  v.  Nebraska,  164  U.  S.  403,  417;  Missouri  Pacific 
Ry.  v.  Nebraska,  217  U.  S.  196;  Union  Line  Company  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  233  U.  S.  211 ;  Chicago  &  N.  W.  Ry. 
Co.  v.  Ochs,  249  U.  S.  416,  420.  And  as  we  said  before: 
These  cases  need  no  fortifying  comment.  They  plainly 
demonstrate  that  the  state  may  require  the  construction  of 
spur  tracks  only  when  such  tracks  are  for  a  public  purpose. 
The  court  was  at  pains  in  each  case  to  inquire  whether  the 
public  could  use  the  spur.  Accordingly,  we  think  Chapter 
135,  Laws  of  1917,  must  be  held  to  grant  authority  *  *  * 
to  order  in  spurs  only  when  they  are  for  public  use.'  Re 
Industrial  Spurs,  etc.,  supra.  The  character  of  the  spur  is 
determined  by  the  extent  of  the  right  to  use  it,  and  not  by 
the  extent  to  which  that  right  is  exercised.  If  all  the  busi- 
nesses who  can  be  reasonably  accommodated  thereon  have 
the  right  to  use  it,  it  is  a  public  spur  although  the  number 
who  have  occasion  to  exercise  the  right  is  very  small." 

Here  the  record  shows  that  the  spur  would  serve,  di- 
rectly and  indirectly,  not  alone  the  Town  of  Stevensville,  but 
the  country  tributary  thereto,  designated  as  "The  Stevens- 
ville District".  The  town,  with  a  population  from  800  to 
1,000  inhabitants,  is  perhaps  the  oldest  white  settlement  in 
Montana.  It  is  well  supplied  with  the  usual  public  institu- 
tions of  our  civilization,  a  high  school,  grade  school,  churches, 
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banks,  and  a  score  or  more  of  mercantile  institutions.  Of 
course,  all  of  the  mercantile  establishments  would  not  be  con- 
cerned in  the  receipt  and  discharge  of  carload  freight  over 
an  industrial  spur,  but  a  creamery  with  a  clientele  of  a 
thousand  farmers,  a  modern  cannery,  engaged  in  canning 
peas,  cherries,  and  other  fruits,  and  vegetables  of  the  valley, 
a  lumber  yard,  coal  yard,  and  at  least  six  stores,  doing  a 
substantial  business  in  carload  freight,  would  make  direct 
use  of  the  proposed  spur.  The  persons  engaging  in  these  en- 
terprises make  no  pretense  of  obtaining  any  interest  in  or 
control  over  the  spur  beyond  that  of  being  served  by  it 
equally  with  anyone  else  who  may  desire  to  use  it. 

Indeed,  it  is  explicitly  declared  by  proponents  that  the 
spur  will  be  open  to  the  use  of  all  who  can  be  accommodated 
by  it.  If  built,  the  track  becomes  a  portion  of  the  trackage 
of  the  railroad,  an  integral  part  of  its  system,  over  which 
commodities  in  carloads  move  into  the  receiving  depots  of 
plaintiff,  and  products  of  the  valley  handled  by  the  mercan- 
tile establishments  or  shipped  'independently  of  them,  find 
their  way  into  the  markets"  of  the  world.  By  the  test  of 
fact,  then,  the  spur  would  be  public  and  this  suffices.  If 
constitutional  fiat  and  judicial  declaration  can  impress  such 
trackage  with  a  public  character,  or  are  thought  to  add  a 
cubit  to  the  reality  of  fact,  they  are  not  wanting,  for  which 
see  Sections  5,  7  and  8,  Article  XV,  Constitution  of  Montana, 
and  B.  A.  &  P.  Ry.  Co.,  vs.  M.  U.  Ry.,  16  Mont.  504. 

Physical  Factors. 

Some  time  in  the  latter  '80s,  the  Northern  Pacific  com- 
menced the  survey  of  a  line  of  railroad  south  from  Missoula, 
Montana,  and  generally  along  the  grade  of  the  Bitter  Root 
River,  for  the  purpose  of  tapping  the  valley  to  which  the 
river  lends  its  name.  This  valley,  one  of  the  richest  in 
Montana,  and  by  all  odds  the  principal  orchard  area  of  the 
state,  is  well  watered  by  streams  descending  into  the  river, 
which  flows,  roughly,  in  the  center  of  the  valley,  from  the 
Bitter  Root  Mountains  on  the  west  and  the  Cabinet  Moun- 
tains on  the  east.  The  river,  formed  by  the  junction  of  two 
streams  (called  the  East  Fork  and  West  Fork)  flows  north- 
ward through  the  valley  and  empties  into  the  Missoula  River 
which  becomes,  some  distance  west,  the  Clark's  Fork  of  the 
Columbia,  near  the  City  of  Missoula.  Local  capitalists,  it 
seems,  projected  the  line  south  from  Missoula  on  the  west 
side  of  the  river  to  a  point  near  where  the  station  of  Flor- 
ence now  stands  and  thence,  crossing  the  river,  proceeded  on 
the  east  side  thereof,  through  the  established  Town  of  Stev- 
ensville  in  a  southerly  direction.  Depot  grounds  were  located 
at  a  point  now  fixed  at  about  three  blocks  west  of  the  present 
Main  Street  of  the  town.     Subsequent  to  this  original  lo^a- 
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tion,  representations  were  made  that  the  offerings  of  live- 
stock traffic  would  be  comparatively  light  (settlers  at  that 
time  were  not  raising  grain  or  hay  for  transportation)  and 
it  was  urged  that  since  practically  all  of  the  timber  was  on 
the  range  west  of  the  river,  the  road  should  be  built  on  that 
side.  Primarily  constructed  then,  for  a  logging  road,  Stev- 
ensville  was  left  without  direct  rail  service,  and  ever  since 
then  and  now  the  depot  for  Stevensville  has  been  located  at 
a  point  across  the  Bitter  Root  River,  some  two  miles  from 
the  town.  Proceeding  southward,  the  line  was  constructed 
across  to  the  east  side  of  the  river,  at  a  point  a  short  distance 
north  of  the  station  of  Riverside,  and  thence  south  to  a  point 
marked  by  the  present  station  of  Grantsdale,  where  the  road 
again  crosses  the  river  to  the  west  side  and  continues  on 
that  side  to  the  terminus  at  Darby. 

Petitioners  do  not  present  any  evidence  touching  the 
route  proposed  for  the  spur,  nor  do  they  present  any  evidence 
with  respect  to  the  cost  of  construction.  They  are  content 
to  leave  the  matter  of  cost  and  analysis  of  the  defendant's 
figures  to  this  Board.  The  carrier  presents  blueprints  con- 
taining alternative  routes.  The  first  survey  locates  a  line 
running  east  from  the  main  line  to  a  point  just  north  and 
west  of  Main  street  in  the  town.  This  route  is  7200  feet  in 
length,  is  the  shortest,  and,  from  the  standpoint  of  economy, 
the  best  route  available.  Its  utility  is,  however,  considerably 
lessened  by  the  fact  that  its  proposed  terminus,  near  Main 
Street,  is  between  2500  and  3000  feet  west  of  what  may  be 
called  the  Stevensville  industrial  district,  that  is,  the  cream- 
ery and  the  cannery.  To  reach  this  area,  directly,  it  would 
be  necessary  to  leave  the  first  line  of  survey  at  a  point  about 
1200  feet  east  of  the  river  and  proceed  with  the  rails  easterly 
across  the  main  highway  to  the  creamery  and  cannery  sites. 
Obviously,  if  the  spur  terminates  at  Main  street,  the  principal 
industries  of  the  community  will  not  be  any  better  served 
than  at  present,  save,  of  course,  that  the  haul  to  the  rails 
will  be  greatly  lessened.  On  the  other  hand,  if  the  spur 
terminates  at  the  creamery,  it  will  not  serve  merchants 
and  others  dealing  in  carload  freight  in  the  sense  that 
cars  can  be  spotted  alongside  warehouses  and  storage  sheds. 
We  think  it  clear  that  the  spur  must  be  projected  to  the 
industrial  area  of  the  community,  for  it  is  from  the  com- 
munity's industries  that  the  line  is  to  be  sustained.  This 
would  mean  a  spur  not  less  than  10,200  feet  in  length  ex- 
clusive of  tracks  serving  the  mercantile  institutions.  A  third 
route,  leaving  the  main  line  at  a  point  about  three-quarters 
of  a  mile  north  of  the  present  Stevensville  depot  and  running 
southeasterly  to  the  creamery  has  been  considered.  Inas- 
much as  it  would  require  the  laying  of  some  11,700  feet  of 
track  and  does  not  appear  to  have  any  marked  advantage 
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over  the  routes  first  referred  to,  we  have  not  considered  it. 
All  of  these  routes  will  encounter  a  two  r»er  cent  descending 
grade  from  the  headblock  to  the  crossing  of  the  Bitter  Root 
River  and  a  1.6  per  cent  ascending  grade  from  the  river  to 
the  creamery. 

Any  industrial  spur  which  would  serve  the  town  will 
have  to  be  carried  across  the  Bitter  Root  River  and  the  plans 
contemplate  the  construction  of  two  140  foot  spans  and  the 
necessary  approaches.  Approximately  300  feet  of  pile  bridge 
will  be  necessary  in  addition  to  the  140  foot  spans  because  of 
the  marshy  character  of  the  terrain  on  the  eastern  bank  of 
the  river.  Thus  there  will  be  a  total  of  580  feet  of  bridge 
and  span  required.  The  shorter  line  would  require  the  in- 
stallation of  three  grade  crossings  while  a  spur  to  the 
creamery  would  require  the  installation  of  at  least  four 
grade  crossings. 

Cost. 

Cost  estimates  submitted  by  the  carrier  are  as  follows: 

(a)  For  the  short  line  terminating  at  the  entrance 
of  Main  street,  $97,835.00,  without  station  facilities;  with 
depot  tracks  and  station  facilities,  -$12,165.00  additional. 

(b)  Direct  track  to  the  creamery  without  the  spur  to 
Main  street,  $120,585.00;  this  would  include  a  short  switch- 
ing spur  at  the  terminus. 

(c)  If  the  short  line  were  laid  to  Main  street,  and  then 
continued  easterly  to  the  canning  factory  and  creamery,  the 
total  cost  is  estimated  at  $139,000.00.  Of  course,  the  princi- 
pal figure  in  all  these  estimates  is  the  outlay  required  for  the 
erection  of  the  bridge  over  the  Bitter  Root  River.  It  seems 
impossible  to  avoid  heavy  and  expensive  construction,  inas- 
much as  the  territory  immediately  surrounding  the  river  has 
every  indication  of  heavy  overflow  and  seepage. 

All  estimates  include  a  right-of-way,  totaling  21  acres, 
figured  at  $6,000.00.  After  a  careful  check  of  local  land 
values,  we  are  of  opinion  that  such  an  expenditure  will  not 
be  required.  However  this  may  be,  the  carrier  will  be  re- 
quired to  make  an  outlay  for  right-of-way,  inasmuch  as 
petitioners  refuse  to  furnish  the  necessary  land  for  this 
purpose.  Again,  the  estimates  contain  an  item  of  $17,562.00 
for  miscellaneous  freight.  There  is  no  evidence  submitted  to 
justify  that  figure,  and  we  do  not  feel  that  it  bears  any 
relation  to  the  reality  of  the  problem.  There  is  also  included 
a  charge  of  $7,543.00  for  superintendence  and  engineering. 
We  think  these  estimates  are  excessive  when  it  is  borne  in 
mind  that  the  company  has  already  assembled  an  efficient 
and  workable  organization  maintained  for  the  very  purpose 
of  making  such  installations.     Our  experience  in  this  regard 
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justifies  us  in  the  assertion  that  the  actual  disbursements 
necessary  for  freight,  superintendence  and  engineering  for  a 
project  of  this  size  will  not  equal  one-fourth  of  the  amount 
claimed.  Relying,  as  we  may,  upon  our  own  expert  knowl- 
edge in  this  field,  it  is  our  conclusion  that,  by  reason  of  the 
existence  of  the  labor  organization,  the  engineering  super- 
vision already  established,  the  opportunity  of  using  materials 
already  assembled,  and  lastly,  by  reason  of  the  certain 
diminution  of  right-of-way  expense,  all  estimates  can  be 
pared  down  to  a  basis  some  $20,000.00  less  than  the  figures 
now  submitted.  Careful  scrutiny  indicates  that  the  esti- 
mates for  grading,  labor,  bridging,  trestles  and  culverts 
equal  very  closely  prices  now  current  for  those  items. 

Revenue. 

One  of  the  most  important  considerations  in  cases  of  this 
character  is  the  nature  and  volume  of  the  business  to  be 
handled  over  the  spur  and  the  revenue  to  be  derived  by  the 
carrier  in  consequence  of  the  spur's  existence.  Unless  there 
is  substantial  compensation  reasonably  assured,  no  spur 
should  be  compelled,  notwithstanding  the  fact  that  all  other 
elements  persuade  to  its  installation. 

That  eighty-five  per  cent  of  the  carload  freight  traffic 
directly  attributable  to  Stevensville  originates  on  the  east 
side  of  the  Bitter  Root  River,  where  the  town  is  located, 
stands  uncontradicted. 

The  following  compilations  exhibit,  in  brief,  the  revenues 
received  as  a  result  of  freight  traffic  handled  through  the 
present  depot  located  two  miles  from  Stevensville,  on  account 
of  Stevensville  business.  These  figures  are  reproduced  from 
a  careful  check  of  the  carrier's  station  records  at  that  point 
and  cover  the  year  from  October,  1922,  to  September,  1923, 
the  most  recent  experience  basis  available  to  us.  The  compila- 
tions include  only  carload  freight  as,  strictly  speaking, 
figures  as  to  revenues  developed  from  less  than  carload 
traffic  are  not  entitled  to  particular  consideration,  inasmuch 
as  less  than  carload  traffic  is  not,  as  a  regular  incident  of  the 
carrier's  business,  handled  over  commercial  and  industrial 
spurs.  It  is  a  fact,  however,  that  less  than  carload  shipments 
weighing  in  excess  of  4,000  pounds  for  single  pieces  are  ac- 
cepted for  movement  over  industrial  and  commercial  spurs. 
(N.  P.  Tariff  No.  2984-D;  M.  R.  C.  No.  621). 

The  station  records  show  that  there  were  forwarded  from 
the  Stevensville  depot  the  following  quantities  of  carload 
freight  billed  out  of  the  Town  of  Stevensville : 


BOARD    OF    RAILROAD    COMMISSIONERS 


MONTH 


I  I 

I No.  of  Cars I 


Weight 
(Pounds) 


Weight 
(Tons) 


Revenue 


1922 

October      |  68 

November     |  38 

December     |  20 

1923  | 

January     J  20 

February     |  19 

March     I  20 

April      I  22 

May     |  24 

June     |  9 

July     |  12 

August      |  12 

September      |  22 

I 

TOTAL,   |  286 


2896734 
1317671 
632555 

659065 
612645 
680605 
931677 

786250 
31800S 
319754 
43551 S 
1051361 


|  1448.36 

|   658. S3 

316. 2S 


329.54 

306.32 
340.31 
465.84 
393.12 
159.01 
159. SS 
217.75 
525. 6S 


9,737.90 
9,349.75 
2,922.65 

2,455.84 
2,551.43 
1,932.72 
2,708.59 
2,028.65 
1,394.84 
1,996.44 
2.S79.67 
3,880.50 


10641S43 


5320.92 


$43,83S.98 


These  carloads  contain  the  following  commodities: 

Hay      73  cars 

Cattle 54  cars 

Apples     35  cars 

Hogs    * 30  cars 

Wheat    24  cars 

Oats     12  cars 

Seed    Peas     12  cars 

Potatoes     11  cars 

Sheep    S  cars 

Horses    8  cars 

Canned    Peas    5  cars 

Butter     4  cars 

Flour 2  cars 

Logging    Outfit    1  car 

Emgt.     Mov    1  car 

Wood     1  car 

Nursery    Stock    1  car 

Poles     1  car 

Posts 1  car 

Wool    1  car 

Eggs    1  car 

TOTAL     286  cars 

The  following  quantities  of  carload  freight  were  re- 
ceived at  the  Stevensville  depot  destined  for  the  Town  of 
Stevensville : 


MONTH 


|  |     Weight      I 

INo.  of  Cars!    (Pounds)    | 


Weight 
(Tons) 


Revenue 


1925, 

October    

November      

December     

1923 

January     

February    

March     

April     

May     .  - 

June    

July     

August     

September 

TOT A  I . 


20 

974425 

487.22 

$  4.934.37 

15 

681248 

340.H2 

2.2S4.58 

9 

622712 

311.35 

1,876.47 

10 

678027 

339.03 

3,450.64 

11) 

544276 

272.13 

3,214.16 

15 

859227 

429.61 

3,790.60 

!!• 

929888 

164.94 

5.7:11.21 

17 

896374 

448. 18 

6,137.97 

16 

843205 

421.61 

2,851.84 

is 

799473 

399.74 

5,25.1.52 

15 

791875 

395.94 

4,157.59 

21 

1220392 

610.18 

4.186.57 

1  85 

9841102 

4920.55 

$47,S69.52 
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These  carloads,  segregated  by  commodities,  show  the 
following : 

Coal   36  cars 

Gasoline     25  cars 

Cattle      16  cars 

Corn     15  cars 

Lumber 10  cars 

Autos 10  cars 

Cans    9  cars 

Snooks    7  cars 

Machinery     6  cars 

Salt    6  cars 

Cement     6  cars 

Wood     6  cars 

Emgt.     Mov 4  cars 

Oil    4  cars 

Feed    ■ 4  cars 

Show    Equipment 3  cars 

Brick     2  cars 

Bur'.ap    2  cars 

Flour 2  cars 

Peas    2  cars 

Viners     1  car 

Poles     1  car 

Tractors     1  car 

Boiler    1  car 

P.    Boxes    1  car 

Posts     1  car 

Paper   Cartons 1  car 

Shingles     1  car 

Thresher    1  car 

Bran    .' 1  car 

TOTAL 185  cars 

In  connection  with  these  exhibits  it  should  be  borne  in 
mind  that  the  period  selected  is  not  unduly  favorable  to  com- 
plainant's case.  On  the  contrary  carload  freight  forwarded 
decreased,  due  to  the  late  resumption  of  the  canning  factory 
in  June,  1923,  after  eight  months  cessation  following  a  disas- 
trous fire.  Moreover,  the  very  absence  of  a  commercial  spur, 
the  ease  with  which  freight  can  be  handled  by  motor  truck 
direct  from  Stevensville  to  Missoula  and  thence  by  rail  to 
points  east  and  west  thereof,  and  the  decrease  in  carload 
traffic,  particularly  in  fruits  of  the  valley  due  to  an  extra- 
ordinary hail  storm  in  the  spring  of  1923,  have  all  combined 
to  decrease  carload  shipments  both  inbound  and  outbound. 
Notwithstanding  these  oppressive  factors,  the  community  of 
Stevensville  originated  and  received  during  the  period  cov- 
ered, 471  carloads  of  freight,  earning  $91,708.50  in  revenue. 
Bearing  in  mind  that  all  of  this  freight  would  move  over  the 
proposed  spur,  we  are  of  opinion  that  it  fully  meets  the  re- 
quirement of  substantial  compensation  for  any  enforced  ex- 
penditure which  may  result  from  the  installation  of  the  spur. 
True  it  is,  that  the  present  record  does  not  disclose  that 
volume  of  traffic  which  would  afford  an  inducement  to  spur 
track  construction  on  the  lines  of  eastern  carriers  in  areas 
of  greater  traffic  density,  but  we  must  consider  comparisons 
in  our  own  state,  and  looking  at  any  of  the  carrier's  spurs 
therein,  there  is  no  doubt  of  the  compelling  force  of  plain- 
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tiff's  case  from  a  revenue  standpoint.  Indeed,  outside  of  the 
mining  areas  our  attention  is  not  invited,  nor  have  we  found, 
any  existing-  industrial  or  commercial  spur  which  earns  the 
revenues  that  the  spur  at  Stevensville  would  earn,  on  the 
basis  of  past  experience. 

It  is  asserted,  of  course,  that  with  a  spur  in  operation  a 
great  deal  of  the  transportation  now  effected  by  truck  from 
Missoula  and  other  points  direct  to  Stevensville  and  return 
over  the  state  highways,  would  be  eliminated,  this  because 
of  the  preference  for  through  shipments  by  rail  which  would, 
under  the  spur  track  arrangement,  be  delivered  to  the  door 
of  the  consignee  or  loaded  at  the  door  of  the  shipper.  No 
doubt  the  convenience  of  the  facility  will  attract  some  traffic 
now  handled  in  trucks,  but  the  competition  between  the  rail 
and  truck  carriers  is  now  so  keen  along  the  Bitter  Root 
Branch,  that  we  hesitate  to  indulge  in  any  assumption  as  to 
the  extent  of  the  revenue  increase  resulting  from  the  elimina- 
tion of  trucking.  With  a  spur  in  place,  complainant  should 
be  quick  to  make  use  of  it,  but  in  any  event,  we  are  satisfied 
to  rest  our  case  on  the  facts  shown  above.  The  carrier  may 
well  look  upon  the  spur  as  an  effective  weapon  against  truck 
competition. 

Operation. 

A  trainmaster  in  the  employ  of  the  defendant  carrier 
submits  figures  as  to  the  additional  cost  of  operating  trains 
over  the  Bitter  Root  branch,  "if  a  branch  line  were  con- 
structed to  Stevensville".  By  the  defendant's  own  conten- 
tion, figures  with  respect  to  passenger  trains  have  no  mate- 
riality here,  and  there  must  also  be  excluded  all  figures  re- 
lating to  station  costs.  At  the  present  time  the  company 
maintains  tri-weekly  freight  service  over  the  Bitter  Root 
branch,  the  train  running  down  to  Darby  on  one  clay  and  re- 
turning the  next.  The  freight  train  crews  in  both  directions 
receive  pay  under  the  schedule  in  force  for  "overtime"  in 
excess  of  eight  hours.  The  handling  of  carload  traffic  from 
the  main  line  to  the  Stevensville  terminus,  would  occasion 
additional  delay,  and  it  is  argued,  require  more  expense  in 
consequence.  The  local  freight  is  now  scheduled  to  run  from 
Missoula  to  Darby  in  six  hours,  though  the  necessity  of 
switching  at  points  enroute,  lengthens  the  time  over  the 
route  into  an  average  of  from  11  to  IIV2  hours.  The  freight 
train  averages  about  35  cars  each  day,  consisting  mostly  of 
empty  freight  cars  for  logs  when  inbound,  and  freight  cars 
loaded  with  logs  on  the  outbound  run.  From  95  per  cent  to 
98  per  cent  of  the  cars  entrained  southbound  out  of  Missoula 
are  empties. 

It  will  be  seen  that  the  scheduled  time  for  the  freight 
train  is  about  10  miles  an  hour,  from  three  to  nine  miles 
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slower  than  other  freight  trains  in  mountain  territory  on  de- 
fendant's lines.  But  in  actual  operation  some  five  or  five 
and  one-half  hours  additional  are  consumed  in  making  the 
daily  runs.  It  would  seem  that  the  actual  running  time  could 
be  greatly  expedited  and  that  an  operation  as  simple  as  that 
necessary  to  serve  an  industrial  spur  at  Stevensville  should 
not  consume  over  thirty  minutes.  At  any  rate  the  present 
operation  can  be  greatly  accelerated.  The  time  now  con- 
sumed in  switching  at  the  so-called  Stevensville  depot  can  be 
utilized  in  the  spur  track  operation. 

Convenience  to  Shippers. 

It  stands  uncontradicted  that  shippers  and  others  who 
do  not  own  trucks  or  other  vehicles  are  compelled  to  pay 
$3.00  per  load  for  transporting  freight  between  the  Town  of 
Stevensville  and  the  station  buildings,  some  two  miles  away. 
Those  owning  and  operating  their  own  trucks  are  of  course, 
required  to  bear  the  out-of-pocket  cost  of  fuel,  oil,  drivers' 
wages  and  the  indirect  but  none-the-less-certain  costs  inci- 
dent to  depreciation  and  ownership.  Ranchers  and  farmers 
testify  that  as  an  incident  to  the  sales  of  produce  it  costs 
from  75  cents  to  $1.25  per  ton  to  transport  the  produce  from 
the  Town  of  Stevensville  to  the  station  bearing  the  same 
name.  And  it  is  asserted  that  the  road  haul  removes  all 
profit  in  shipping  slabs  for  fuel. 

"The  need"  for  the  facility  "and  the  advantage  to  be 
realized  by  shippers  and  the  public  are  also  to  be  con- 
sidered" says  the  Supreme  Court  of  the  United  States  in 
Chicago  &  Northwestern  R.  Co.  vs.  Ochs,  249  U.  S.,  416. 
This  language  should  be  carefully  noted  for  it  is  pointed  out 
that  the  advantage  to  be  enjoyed  by  the  public  is  of  equal 
concern  with  that  to  be  enjoyed  by  the  particular  shippers 
located  on  the  spur.  The  record  furnishes  persuasive  evi- 
dence of  the  need  of  the  spur,  not  merely  because  it  will 
lessen  the  cost  of  incoming  freight  by  elimination  of  trucking 
charges  now  added  to  all  shipments  destined  to  the  Town  of 
Stevensville  and  like  charges  on  all  outbound  freight,  nor 
because  it  will  make  possible  easy  handling  and  direct  dis- 
charge of  carload  freight  for  a  single  shipper  such  as  a  manu- 
facturer or  fuel  dealer,  but  because  it  means  such  advantages 
for  ten  or  more  shippers  continuously  engaged  in  business  in 
a  growing  town  of  at  least  800  persons,  and  through  these 
shippers  for  the  entire  community  and  ranchers  and  farmers 
in  the  neighborhood  who  utilize  the  community  for  a  trading 
center.  It  is  true,  of  course,  as  averred  by  defendant,  that 
merchants  in  larger  cities  are  hauling  freight  from  rail  ware- 
houses to  customers  a  greater  distance  than  the  length  of 
the  proposed  spur,  but  this  is  because  rail  lines  cannot  be 
laid  over  every  city  street.     These  same  merchants,  in  many 
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cities,  enjoy  spur  track  service  whereby  their  freight  is 
brought  to  or  sent  from  the  door  of  their  warehouses  in  rail 
cars.  That  is  all  that  is  sought  here,  i.  e.,  the  elimination 
of  the  road  haul  to  and  from  the  point  of  unloading  or  load- 
ing— four  miles  to  go  and  return — and  the  double  handling 
at  such  point.  The  difference  here  is  that  the  carrier  does 
not  make  a  delivery  to  the  consignee  or  that  the  carrier  does 
not  receive  the  carload  freight  directly  from  the  consignor. 
In  other  words  the  carrier,  while  professing  to  serve  the  com- 
munity, fails  to  carry  out  its  obligation  dircetly  by  laying  the 
rails  some  two  miles  distant,  thus  imposing  the  burden  of 
any  connection  upon  the  shipper.  These  features  have  re- 
sulted in  the  construction  of  spurs  for  any  one  of  a  dozen 
businesses  in  Montana,  of  lesser  substance  and  service  than 
the  business  of  plaintiff.  They  ought  to  satisfy  the  carrier 
in  a  case  where  permanent  and  continuous  spur  track  busi- 
ness is  offered,  where  there  is  certainty  in  lieu  of  intermit- 
tent probability,  where  there  are  a  number  of  shippers  in 
lieu  of  one  or  two,  and  where  a  well  defined  public  group 
receives  the  benefit  of  the  facility  immediately  and  directly. 

Direct  transfer  from  car  to  warehouse  or  from  shipping 
room  to  car  by  means  of  an  industrial  spur  is  of  advantage 
to  the  carrier  as  well.  It  makes  for  the  expeditious  release 
of  equipment  to  be  used  elsewhere  and  cars  set  out  on  such 
spurs  are  removed  from  sidetracks  and  passing  tracks,  where, 
in  many  instances  they  obstruct  and  delay  efficient  opera- 
tion. In  this  case  the  advantage  to  the  carrier  is  accentuated 
in  view  of  the  unusual  delay  which  attends  unloading  of  car- 
loads at  Stevensville.  The  limited  truck  service,  the  unload- 
ing into  the  truck,  the  long  haul  from  the  depot  to  plaintiff's 
businesses  in  Stevensville,  the  second  unloading  and  the  re- 
turn trip  work  for  extraordinary  delay  and  a  tendency  to 
use  the  car  as  a  warehouse.  Indeed,  the  carrier  does  not 
furnish  at  the  depot,  warehouse  facilities  complementary  to 
the  volume  of  business  moved  through  the  depot. 

As  the  court  pointed  out  in  Chicago  &  Northwestern  Ry. 
v.  Ochs,  supra,  we  are  not  working  under  the  eminent  domain 
powers  of  the  sovereign,  for,  while  there  is  an  enforced  ex- 
penditure of  the  carrier's  money  and  an  enforced  use  of  its 
property,  this  money  and  wealth  are  not  taken  from  the 
carrier,  but  go  into  the  acquisition  of  a  facility  which  belongs 
to  it  and  is  operated  as  an  integral  part  of  its  public  system. 
So  far  as  the  future  is  vouchsafed,  this  spur  will  exhibit 
greater  earnings  as  the  years  advance,  not  only  from  the 
growth  of  plaintiff's  businesses  and  the  increase  of  wealth  in 
the  territory  they  serve,  but  the  very  presence  of  the  spur 
itself  is  an  encouragement  to  more  liberal  carload  shipping. 

After  deliberate  consideration  of  the  record,  we  find  that 
the  evidence  justifies  the  relief  asked.     That  our  conclusion 
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is  in  line  with  decisions  in  similar  cases  is  manifest  upon 
examination  of  the  authorities.  State  v.  Public  Service  Com- 
mission, 77  Wash.  529,  137  Pac.  1057  Ann.  Cas.  1915-D,  and 
note  p.  210  L.  R.  A.  N.  S.  1918-B,  786  and  note  p.  795;  Ochs 
v.  C.  N.  W.  Ry.  Co.,  135  Minn.  323.  1G0  N.  W.  866,  Ann.  Cas. 
1918-E,  337  and  note  p.  339 ;  Mt.  Hope  Coal  Co.  v.  White  Oak 
R.  Co.,  28  L.  R.  A.  N.  S.  1013 ;  Mclnnis  v.  N.  O.  &  N.  E.  R. 

Co.  Miss.  68  So.  481,  P.  U.  R.  1915-D,  418,  57  L. 

R.  A.  N.  S.  682  (1915-E),  and  note  p.  682;  Atchison  T.  &  S. 
F.  Ry.  Co.  v.  R.  R  Com. ;  173  Cal.  577,  P.  U.  R.  1917B,  336, 
160  Pac.  828,  2  A.  L.  R.  975  and  note  p.  983;  Norfolk  & 
Western  Ry.  Co.  v.  Pub.  Serv.  Com.,  82  W.  Va.  408,  96  S.  E. 
62,  8  A.  L.  R.  155  and  note  p.  162.  An  appropriate  order  will 
be  entered. 

ORDER. 
At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  Montana,  on  December  8th,  1923,  at  10  o'clock 
A.  M.,  present  Chairman  Dennis  and  Commissioners  Boyle 
and  Ross  in  the  matter  of  the  application  of  the  Stevensville 
District  Industrial  Association,  representing  shippers  and 
merchants  at  Stevensville,  Montana,  and  the  community  of 
Stevensville,  Montana,  for  an  order  of  this  Board,  under 
Chapter  135,  Laws  of  1917.  Section  3833,  R.  C.  M.  1921, 
directing  and  requiring  the  Northern  Pacific  Railway  Com- 
pany to  construct,  install  and  operate  an  industrial  and  com- 
mercial spur  track  from  the  company's  line  at  or  near  a 
depot  called  Stevensville,  Montana,  to  serve  petitioner  and 
others,  whose  business  houses  and  sites  are  located  in  the 
Town  of  Stevensville,  Montana,  this  matter  being  before 
the  Board  upon  the  petition  aforesaid  and  upon  the  answer 
of  the  Northern  Pacific  Railway  Company  thereto,  and  a  full 
investigation  of  the  matters  and  things  involved  having 
been  had,  including  public  hearing  at  Stevensville,  Montana, 
on  June  29th,  1923,  wherein  the  defendant  carrier  and  others 
participated  and  now  the  Board  having  filed  its  report  con- 
taining its  findings  and  conclusions  therein  which  said  report 
is  hereby  referred  to  and  of  this  order  made  a  part,  and  now 
the  Board  being  duly  advised  in  the  premises, 

IT  IS  ORDERED  That  the  Northern  Pacific  Railway 
Company  shall,  on  or  before  the  1st  day  of  September,  1924, 
construct,  install  and  thereafter  operate  a  public  industrial 
and  commercial  spur  track  to  serve  complainants  and  others 
at  Stevensville,  Montana,  and  that  such  track  shall  be 
constructed  and  installed  by  the  said  Norhern  Pacific  Railway 
Company  from  station  1471  plus  80  on  defendant's  main  line, 
immediately  south  of  the  present  depot  called  the  Stevensville 
depot,  and  that  such  track  shall  be  connected  into  the  team 


BOARD    OF    RAILROAD    COMMISSIONERS  37 

track  at  such  station  and  extend  easterly  across  the  Bitter 
Root  River  to  a  point  slightly  beyond  the  creamery  and 
cannery  adjacent  to  the  Town  of  Stevens ville,  Montana,  so 
as  to  fully  and  completely  serve  said  industries  and  that  said 
track  shall  be  so  constructed  between  the  point  of  origin 
and  the  creamery  and  cannery  aforesaid  as  to  proceed  along 
and  immediately  adjacent  to  the  Stevensville  townsite  from 
Main  Street  easterly  along  First  Street  or  immediately  North 
thereof  to  said  creamery  and  cannery. 

IT  IS  FURTHER  ORDERED  That  said  spur  shall,  in  all 
respects  follow  and  fulfill  the  standard  plans,  forms  and  types 
of  construction  for  such  tracks  and  shall  be  laid  upon  and 
occupy  right-of-way  not  less  than  100  feet  in  width;  that 
said  spur  shall  be  so  constructed  and  installed  as  to  admit 
of  the  efficient  handling  of  carload  traffic  thereon,  includ- 
ing both  the  receipt  and  discharge  of  carload  freight  and 
other  freight  under  applicable  rules  and  regulations,  and  so 
as  to  admit  of  the  efficient  handling  and  discharge  of  such 
freight  for  merchants  and  other  shippers  and  consignees 
located  within  the  Stevensville  townsite  as  well  as  for  such 
freight  originating  or  destined  to  the  creamery  and  cannery 
located  east  thereof. 

IT  IS  FURTHER  ORDERED  That  in  order  to  facilitate 
the  installation,  construction  and  operation  of  such  track 
that  the  carrier  shall,  on  or  before  the  1st  day  of  February, 
1924,  report  in  writing  to  this  Board  the  route  and  line  which 
it  will  utilize  in  compliance  with  this  order,  and  that  the 
same  shall  be  illustrated  and  platted  upon  appropriate  blue 
prints. 

JURISDICTION  IS  HEREBY  EXPRESSLY  RETAINED 
BY  THIS  BOARD  FOR  THE  PURPOSE  OF  EXPEDITING 
THE  EXECUTION  OF  THIS  ORDER  AND  ALL  AND 
SINGULAR  THE  ITEMS  AND  INCIDENTS  THEREOF  TO 
THE  END  OF  REALIZING  THE  OBJECT  IN  VIEW  AS 
EXPEDITIOUSLY   AS   POSSIBLE. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  Report  and  Order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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IN  RE  PARK  BRANCH  AND  SHIELDS  RIVER  BRANCH 
TRAIN  SERVICE. 

(Docket  No.  857.     Report  and  Order  No.  1372.) 

(Hearing  Dec.  22,  1923.     Decided  January  2nd,  1924.) 

(P.  U.  R.  1924-B,  720) 

Return — Reasonableness  as  a  whole — Branch   railroad — Freight  and 
passenger   service. 

1.  Receipts  accruing  from  freight  service  should  not  be  con- 
sidered in  a  case  involving  the  abandonment  of  passenger  service 
on  a  branch   line   of  a   railroad. 

Service — Abandonment — Return — Public  convenience. 

2.  The  paramount  factor  in  a  case  involving  the  curtailment 
of  railroad  service  on  a  branch  line  is  the  public  need  and  con- 
venience rather  than  the  loss,  if  any,  to  the   carrier. 

Commissions — Outside   influence — Petition — Policies. 

Discussion  of  attempts  to  influence  Commission  action  by  the 
submission    of   improper    petitions    and    lists    of   voters. 

Application  by  the  Northern  Pacific  Railway  Company 
for  permission  to  curtail  passenger  train  service  on  the 
Park  Branch  and  the  Shields  River  Branch  lines  of  said 
company;  application  granted  in  modified  form  for  periods 
other  than  those  suggested  by  applicant. 

Appearances:  Gunn,  Rasch  &  Hall,  for  the  applicant; 
Frank  Arnold,  F.  W.  Bacorn  for  the  protestants;  E.  G. 
Toomey,  Counsel,  for  the  Board. 

Before:  Chairman  Dennis  and  Commissioner  Ross,  at 
Gardiner. 

By  the  Board:  On  November  13th,  1923,  there  was 
filed  with  the  Board  the  application  of  the  Northern  Pacific 
Railway  Company,  praying  for  an  order  of  the  Board  author- 
izing the  carrier  to  discontinue  the  four  day  per  week  straight 
passenger  service  on  the  Park  branch  and  the  three  day  per 
week  straight  passenger  service  on  the  Shields  River  branch 
during  the  period  January  1st,  1924,  to  April  30th,  1924,  both 
inclusive.  In  lieu  of  this  service  the  carrier  proposed  the 
establishment  of  a  tri-weekly  mixed  service.  The  application 
of  the  company  was  supported  by  exhibits,  tending  to  estab- 
lish that  both  operations  were  conducted  at  a  loss. 

The  requisite  publicity  having  been  given  this  applica- 
tion, protests  began  to  be  filed  and  as  a  result  the  matter 
was  set  down  for  a  hearing  at  Gardiner,  Montana,  on  De- 
cember 22nd,  1923.  Thereat  the  entire  subject  was  examined 
and  all  concerned  enjoyed  the  fullest  opportunity  for  pre- 
sentation of  their  respective  cases. 
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The  application  has  reference  to  two  branch  line  opera- 
tions which  are  complementary  one  to  the  other.  The  Park 
branch  of  defendant  company  leaves  the  main  line  at  Liv- 
ingston, Montana,  and  proceeds  south  to  Gardiner,  Montana, 
the  principal  entrance  to  the  Yellowstone  National  Park,  a 
distance  of  54.1  miles.  Exclusive  of  the  point  of  origin  and 
the  terminal,  the  branch  serves  eleven  small  stations  or  spur 
points.  At  the  present  time  this  branch  line  is  served  with 
straight  passenger  service  on  Sunday,  Tuesday,  Thursday  and 
Saturday  and  with  mixed  train  service,  on  Monday,  Wednes- 
day and  Friday.  The  Shields  River  branch  leaves  the  main 
line  of  defendant  carrier  at  Mission,  about  five  miles  east  of 
Livingston  and  proceeds  north  to  the  terminus  at  Wilsall, 
22.7  miles.  In  addition  to  the  points  named,  this  branch 
serves  five  small  stations  or  spurs.  At  the  present  time 
straight  passenger  service  is  afforded  on  Monday,  Wednesday 
and  Friday  and  a  mixed  train  service  on  Tuesday,  Thursday 
and  Saturday.  It  is  apparent  that  these  two  services  are 
directly  reciprocal,  save  for  the  fact  that  the  Park  branch  is 
favored  with  straight  passenger  service  on  Sunday,  whereas 
the  Shields  River  branch  is  without  Sunday  service. 

Considerable  criticism  is  made  of  the  applicant's  figures 
covering  branch  line  revenues  and  expenses  and  protestants 
repeatedly  allude  to  the  total  revenue  figures  for  the  branch, 
including  receipts  from  freight  both  in  carload  and  less- 
than-carload-lots.  We  are  not  at  liberty  to  consider  in  a 
passenger  service  case  receipts  accruing  from  freight  serv- 
ice. The  rights  of  each  class  of  traffic  are  to  be  considered 
with  reference  to  the  other.  The  deficiencies  in  passenger 
revenues  are  not  to  be  heaped  upon  freight  shippers  and, 
conversely,  passengers  are  not  to  be  burdened  with  losses 
from  freight  traffic,  if  any.  Indeed,  all  of  this  is  so  plainly 
in  the  primer  of  rate-making,  that  reference  to  the  segrega- 
tion ought  not  now  to  be  necessary. 

Close  analysis  of  the  figures  submitted  by  the  company 
evidences  the  fact  that  both  the  Park  and  Shields  River 
branch  services  are  now  being,  and  have  for  many  months 
past  been,  conducted  at  a  loss.  The  revenues  from  passenger 
service  on  the  Shields  River  Branch  are  particularly  slender 
and  save  for  an  occasional  month,  do  not  recoup  the  direct 
out-of-pocket  costs  of  operation,  namely,  salaries  of  engine- 
men,  firemen,  conductor,  brakeman,  coal,  fuel,  lubricants  and 
running  repairs.  The  Park  branch  passenger  traffic,  save  for 
an  exceptional  month  or  so  more  than  discharges  the  out-of 
pocket  costs,  but  when,  to  these  expenditures  are  added  oth- 
ers requiring  allocation,  but  none  the  less  certain  and  true 
(and  all  within  the  prescribed  accounting  limits  of  the  regu- 
lating agencies),  but  one  deduction  is  possible,  namely,  that 
the  Park  branch,  save  for  the  months  of  July  and  August, 
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is  operated  at  a  loss.  During  those  two  months  the  Yellow- 
stone National  Park  is  open  to  tourists  for  the  full  monthly 
periods  and  a  very  heavy  passenger  traffic  averaging  twenty 
times  the  out-of-season  traffic,  swells  the  annual  revenues 
above  annual  out-of-pocket  costs,  but  not  in  excess  of  ex- 
penses directly  consequent  on  maintenance  of  way  and 
structures,,  maintenance  of  equipment  and  transportation  ex- 
penses. Gross  revenues  from  the  Park  branch  are  very 
substantial. 

To  fortify  these  figures  petitioners  stress  the  fact  that 
they  are  not  burdened  with  charges  for  depreciation  and 
taxes,  and  other  charges  which,  under  approved  accounting 
principles,  might  be  loaded  in  to  make  a  total  expense  far 
in  excess  of  revenues  properly  allocated  to  passenger  serv- 
ice on  the  Park  branch.  Reference  is  made  to  the  carrier's 
contribution  to  the  prosperity  of  Park  County  by  way  of 
payroll  expenditures  and  the  shops  at  Livingston  and  auxil- 
iary services.  These  are  hardly  of  any  legal  force,  though 
persuasive  in  the  weighing  of  equities. 

Against  this  showing  protestants  offered  twenty-two 
witnesses  who  were  sworn  to  testify,  but  a  stipulation  as  to 
their  testimony  made  it  unnecessary  for  many  of  them  to 
take  the  stand.  This  is  a  practice  commonly  pursued  by  the 
Board  in  order  to  avoid  cumulative  evidence.  The  principal 
witness  for  protestants,  an  officer  of  the  Jardine  Mining 
Company,  a  corporation  engaged  in  the  production  of  arsenic, 
gold  and  other  products,  at  Jardine,  Montana,  not  far  from 
Gardiner,  testified  that  the  company  is  at  present  employing 
from  130  to  140  men,  that  its  business  has  doubled  since 
March,  1923,  and  that  as  a  consequence  it  is  engaged  in  in- 
creasing the  capacity  of  its  plant.  This  officer  asserts  that 
the  company  makes  extensive  use  of  defendant's  passenger 
trains  for  the  shipment  by  express  of  various  machinery  parts 
and  that  its  employees  frequently  use  the  passenger  trains. 
Many  witnesses  stress  the  inconvenience  which  would  result 
from  a  decreased  mail  service  and  others  are  greatly  con- 
cerned with  the  possible  results  which  would  be  occasioned 
in  emergency  instances  of  death  and  illness,  through  the 
lack  of  regular  passenger  service.  It  is  shown  that  grave 
inconvenience  and  hardship  would  result  to  almost  all  users 
of  the  Park  branch  and  to  almost  all  users  of  the  Shields 
River  branch  from  the  curtailment  proposed. 

The  most  impressive  consideration  to  our  minds,  how- 
ever, comes  not  from  matters  of  mere  individual  inconveni- 
ence, but  from  the  more  rugged  element  of  necessity.  Both 
of  the  branch  lines  involved,  but  particularly  the  Park  branch 
line  penetrate  narrow  valleys,  poorly  equipped  with  high- 
ways suitable  for  horse  drawn  or  motor  traffic.     Such  high- 
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ways  as  serve  the  Shields  River  valley  and  the  Upper  Yel- 
lowstone valley  are  next  to  impassable  during  the  winter 
season  and  particularly,  unless  winter's  onslaught  is  early, 
during  the  period  from  January  to  the  middle  of  March  in 
each  year.  Without  rail  transportation  residents  of  these 
valleys  and  others  seeking  to  go  to,  or  leave,  the  branch  line 
points  are  substantially  deprived  of  any  reasonable  means 
of  ingress  or  egress.  True,  necessity  might  invent  a  means 
of  passage  over  the  snow-blocked  roads,  but  progress  could 
be  effected  not  only  with  inconvenience  but  with  positive 
hardship.  The  motor  drawn  vehicle  is  a  serious  competitor  of 
defendant  on  both  of  these  branch  lines  in  the  summer 
season,  but  it  is  of  little  consequence  in  the  winter  season. 
Indeed  for  the  three  months  mentioned,  at  least,  dependence 
on  rail  transportation  is  almost  absolute.  It  is  true  that 
revenue  receipts  in  January,  February  and  March  do  not, 
per  se,  evidence  any  increases  in  passenger  traffic,  except  on 
the  Shields  River  branch.  On  this  line  the  winter  months 
from  November  1st  to  April  1st,  inclusive,  earn  greater  rev- 
enues than  any  other  period.  On  the  Park  branch  the 
months  from  November  1st  to  April  1st,  inclusive,  are  de- 
cidedly less  favorable  from  a  revenue  standpoint  than  the 
months  from  May  1st  to  October  1st,  inclusive,  but  on  the 
question  of  necessity,  tourist  revenue  should  be  excluded, 
and  when  this  is  done  the  dependence  of  Park  branch  resi- 
dents on  the  rail  line  for  transportation  during  winter  months 
clearly  appears.  We  think  the  company's  continuance  of  the 
present  service  on  both  branches  over  a  period  of  many 
years  is  special  recognition  of  the  necessities  of  the  winter 
traffic. 

When  it  comes  to  a  question  of  the  continuance  or  dis- 
continuance of  passenger  train  service,  the  loss,  if  any,  to 
the  carrier,  resulting  from  the  continuance  of  that  service  is 
not  the  major  factor  to  be  considered.  The  paramount  fac- 
tor in  all  of  these  cases  is  the  public  need  and  convenience. 
This  is  so  because  the  primal  duty  of  a  carrier  is  to  furnish 
adequate  facilities  to  the  public,  and  that  duty  may  be  com- 
pelled, although  by  doing  so  as  an  incident  some  pecuniary 
loss  from  rendering  the  service  may  result.  Atlantic  Coast 
Line  Railway  Company  vs.  N.  C.  C.  C.  206  U.  S.  26,  27  Sup. 
Ct.  595,  51  L.  ed.  933 ;  Missouri  Pacific  Railway  Company  vs. 
Kansas  216  U.  S.  262,  30  Sup.  Ct.  330,  54  L.  ed.  472;  C.  B. 
&  Q.  Ry.  Co.  vs.  Railroad  Commission  (Wis.)  140  Wis.  296; 
Hocking  Valley  Railroad  Company  vs.  Public  Utilities  Com- 
mission of  Ohio,  92  Ohio  St.  9,  110  N.  E.  521.  State  vs. 
Great  Northern  Railway  Company,  130  Minn.  57,  153  N.  W. 
247. 

"But  broad  as  is  the  power  of  regulation,  the  state  does 
not  enjoy  the  freedom  of  an  owner.     *     *     *     The   public 
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interest  cannot  be  invoked  as  a  justification  for  demands 
which  pass  the  limits  of  reasonable  protection  and  seek  to 
impose  upon  the  carrier  and  its  property  burdens  that  are 
not  incident  to  its  engagement".  Northern  Pacific  Railway 
Company  vs.  North  Dakota,  236  U.  S.  585,  595.  If  the 
charter  or  franchise  which  a  railroad  corporation  has  ac- 
cepted and  under  which  it  exists  provides  that  it  shall  operate 
a  particular  line  of  railroad,  the  corporation  can  be  compelled 
to  continue  the  operation  so  long  as  it  continues  any  rights 
under  the  charter.  Missouri  Pacific  Railway  Company  vs. 
Kansas  216  U.  S.  262,  276.  In  the  absence  of  such  a  charter 
provision,  however,  the  police  power  of  the  state  cannot  pre- 
vent private  corporations  from  discontinuing  operation  where 
financial  loss  would  inevitably  follow,  and  even  when  such 
provision  is  present,  the  law  cannot  enforce  operation  if  the 
owners  refuse  longer  to  make  up  deficits.  Brooks-Scanlon 
Co.  vs.  Railroad  Commission  of  Louisiana,  261  U.  S.  396; 
Bullock  vs.  Florida  Railroad  Commission,  254,  U.  S.  513. 
While  the  instant  case  does  not  present  the  question  of 
cessation  of  operation  or  abandonment,  nevertheless  the 
same  basic  principles  govern  the  matter  of  curtailment  of 
service.  For  the  public  to  undertake  to  regulate  in  detail 
the  adequacy  of  service  and  to  direct  the  routine  operations 
of  railroad  managers  would  come  close  to  an  insistence  upon 
the  right  to  oust  the  management  altogether  and  to  substi- 
tute the  judgment  of  public  bodies  for  the  views  of  those  who 
own  the  property. 

In  this  case  we  think  it  possible  to  make  an  adjustment 
which,  while  preserving  to  the  public  groups  concerned  all 
necessary  protection,  will  not,  on  the  other  hand,  deprive  the 
carrier  of  the  opportunity  to  curtail  losses  and  thus,  in  the 
end,  lower  its  rates  and  better  preserve  its  property  for  the 
public  service.  This  adjustment  consists  in  a  recognition  of 
the  necessities  of  the  patrons  of  the  company  on  the  Shields 
River  and  Park  branches  during  the  winter  months,  by 
ordering  the  continuance  of  the  straight  passenger  train 
service  as  at  present;  substituting  a  mixed  train  service 
from  the  15th  day  of  March  to  the  14th  day  of  May,  in- 
clusive, and  re-establishing  the  complete  straight  passenger 
train  service  thereafter.  The  highways  will  be  sufficiently 
open  from  and  after  March  15th,  1924,  to  admit  of  their  use 
by  motor  and  horse  drawn  vehicles  and  those  patrons  of  the 
company  will  be  deprived  of  the  instant  service  for  a  brief 
period  of  sixty  days  when  their  needs  can  be  satisfied  by 
vehicluar  service.  After  the  middle  of  May  it  becomes  nec- 
essary, of  course,  to  restore  complete  passenger  train  service 
in  order  to  meet  the  necessities  consequent  on  the  season  of 
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preparation  for  opening  the  National  Park,  the  Park  season 
proper  and  the  post-park  season  when  repairs  and  better- 
ments are  undertaken. 

Before  leaving  this  record,  we  must,  reluctantly,  notice 
a  circumstance  which  invites  condemnation.  During  the 
pendency  of  the  applications,  the  Board  received  from  per- 
sons representing  protestants,  a  petition  containing  the 
names  of  557  persons  designated  as  "persons  whose  inter- 
ests are  affected  by  the  proposed  discontinuance  of  said 
passenger  trains."  Of  this  number  it  stands  uncontradicted 
that  only  252  signers  are  dependent  on  the  railroad  for 
their  movements  to  and  from  points  between  Livingston  and 
Gardiner.  There  were  six  duplicate  signatures  on  the  peti- 
tion and  88  signatures  of  persons  unknown  in  the  community. 
Six  Children  in  one  family,  ranging  from  11  to  19  years  of 
age  signed  the  petition,  as  did  four  visitors  in  the  community. 
This  method  of  representing  a  cause  repels  favorable  con- 
sideration. The  mere  number  of  signatures  on  a  petition  or 
protest  means  but  little.  A  single  protestant  or  half  a  dozen 
protestants  honestly  interested  in  a  given  case  and  honestly 
presenting  their  views  command  more  attention  and  con- 
sideration than  several  hundred  petitioners  who  sign  on  a 
mere  suggestion  and  who  are  so  careless  concerning  their 
representations  as  not  to  indicate  their  exact  interest,  or  who 
willfully  misrepresent  a  substantial  interest  in,  and  depend- 
ence upon,  a  service  when  in  fact  they  have  little  or  none. 
Again,  we  notice  that  counsel  for  protestants  in  his  brief 
studiously  includes  under  the  innocent  preface  of  "venturing 
to  enclose  for  the  benefit  of  the  Board,  although  it  is  not 
in  evidence  *  *  *  a  list  of  the  voters  in  precincts  who 
would  logically  use  the  Park  branch."  We  are  not  moved 
in  our  actions  by  any  consideration  of  the  political  punish- 
ment that  may  be  visited  upon  an  elective  officer  for  a 
failure  to  meet  the  views  of  a  great  number  of  voters  in  any 
precinct  in  the  state.  We  are  sworn  to  uphold  the  law,  to 
administer  it  without  fear  or  favor,  and  we  aim  always  to 
do  exact  and  even-handed  justice.  We  will  perform  our 
sworn  duty  notwithstanding  that  course  meets  with  the  dis- 
approval of  all  the  voters  within  a  precinct.  Likewise  we 
will  respond  to  the  dictates  of  the  law  and  our  own  con- 
sciences for  the  benefit  of  the  humblest  citizen  in  the  com- 
munity as  quickly  as  we  would  respond  to  a  petition 
freighted  with  all  the  names  on  the  poll  list.  Persons  who 
prosecute  their  causes  not  on  the  merits,  but  by  threatening 
our  personal  fortunes  only  invite  denial  of  their  claims.  We 
do  not  think  the  instant  proceeding  is  devoid  of  merit  because 
of  the  tactics  employed  in  presenting  it  to  this  Board.  On 
the  contrary  the  facts  carry  their  own  conviction  and  it  is 
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to  be  regretted  that  their  force  was  in  anywise  diminished 
by  the  employment  of  extraneous  and  improper  considera- 
tions.    An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  Montana,  on  Wednesday,  the  2nd  day  of 
January,  1924,  commencing  at  10  o'clock  A.  M.,  present 
Chairman  Dennis  and  Commissioners  Boyle  and  Ross  in  the 
matter  of  the  application  of  the  Northern  Pacific  Railway 
Company  to  curtail  train  service  on  the  Shields  River  branch 
and  on  the  Park  branch  of  said  railway  company,  this  mat- 
ter being  before  the  Board  upon  the  application  of  the 
Northern  Pacific  Railway  Company,  and  upon  the  remon- 
strances and  protests  duly  and  regularly  filed,  of  patrons  of 
such  services,  and  a  full  investigation  of  all  matters  and 
things  involved  having  been  had,  including  public  hearing  at 
Gardiner,  Montana,  on  December  22nd,  1923,  whereat  all 
interested  persons  participated  directly  or  through  counsel, 
and  the  Board  having  this  day  filed  of  record  a  report  con- 
taining its  findings  and  conclusions  herein,  which  report  is 
hereby  referred  to  and  of  this  order  made  a  part,  and  now 
the  Board  being  fully  advised  in  the  premises, 

IT  IS  ORDERED  That  the  action  of  the  Board  of  Rail- 
road Commissioners  of  the  State  of  Montana  on  November 
16th,  1923,  be  and  the  same  is  hereby  rescinded. 

IT  IS  FURTHER  ORDERED  That  the  application  of 
the  Northern  Pacific  Railway  Company  to  discontinue  the 
present  passenger  train  service  and  substitute  tri-weekly 
mixed  train  service  on  the  Park  branch  and  on  the  Shields 
River  branch  during  the  months  of  January,  February,  March 
and  April,  1924,  be  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED  That  the  Northern  Pacific 
Railway  Company  be  and  it  is  hereby  granted  the  permission 
and  authority  of  this  Board  to  curtail  the  present  passenger 
train  service  on  the  Park  branch  and  the  present  passenger 
train  service  on  the  Shields  River  branch,  commencing  on 
the  15th  day  of  March,  1924,  (unless  the  Board  orders  other- 
wise on  account  of  winter  and  snow  conditions)  by  eliminat- 
ing all  straight  passenger  train  service  on  said  branches 
and  each  of  them  as  at  present,  and  by  substituting  in  the 
place  and  stead  of  said  straight  passenger  train  service,  good 
and  sufficient  mixed  train  service  for  four  days  a  week  on 
the  Park  branch  and  for  three  days  a  week  on  the  Shields 
River  branch,  and  that  such  curtailed  service  and  lieu  service 
aforesaid  shall  continue  up  to  and  including  the  14th  day  of 
May,  1924. 


BOARD    OF    RAILROAD    COMMISSIONERS  45 

IT  IS  FURTHER  ORDERED  That  the  present  practice 
of  holding  the  mixed  train  to  perform  work  train  service, 
thereby  delaying1  passengers,  be  discontinued  as  far  as  pos- 
sible, and  that  said  mixed  train  service,  for  the  sixty  days  of 
its  operation,  shall  be  conducted  as  nearly  on  schedule  as  good 
railroading  will  permit. 

IT  IS  FURTHER  ORDERED  That  the  Northern  Pacific 
Railway  Company  shall  furnish  this  Board,  monthly,  begin- 
ning with  the  month  of  January,  1924,  monthly  statements 
of  the  operating  revenues  and  expenses  of  the  Park  branch 
and  of  the  Shields  River  branch,  separately  considered ;  and 
that,  conditioned  upon  such  reports  the  Board  may,  in  its 
discretion,  authorize  the  re-establishment  of  mixed  train 
service  during  the  month  of  October,  1924. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  and  so  continue  until  the  further  order  of 
this  Board  in  the  premises. 


CULBERTSON  COMMERCIAL   CLUB,  ET.  AL.,  COM- 
PLAINANTS, VS.  GREAT  NORTHERN  RAILWAY 
COMPANY,  DEFENDANT. 

(Docket  No.  858.     Report  and  Order  No.   1379.) 
(Hearing  Feb.  12,  1924.    Decided,  March  5th,  1924) 
Train  Service — Branch  Line  Passengers — Evidence. 

1.  On  application  for  an  order  of  the  Board  requiring  de- 
fendant railroad  company  to  stop  two  interstate  trains,  the  evi- 
dence showed  that  such  trains  were  operating  daily  in  transcon- 
tinental service  in  competition  with  like  trains  on  other  trans- 
continental railways  in  Montana,  and  that  the  request  for  stop- 
ping such  trains  was  for  the  purpose  of  affording  travellers 
originating  at  branch  line  territory  of  the  defendant,  an  oppor- 
tunity to  avoid  the  branch  line  service,  such  application  was  held 
to  be  unreasonable. 

Train   Service — Sleeping   Car    Passengers — Through   Traffic. 

2.  Where  intrastate  passengers  board  trains  of  defendant  car- 
rier at  points  averaging  500  miles  from  point  of  destination,  and, 
among  other  things  utilize  carrier's  sleeping  car  service,  it  is 
unreasonable  to  require  such  passengers  to  leave  an  interstate 
train  at  points  four  or  five  hours  removed  from  destination,  and 
an  order  was  made  requiring  such  interstate  train  to  stop  at  said 
points  of  destination  for  the  purpose  of  discharging  passengers 
so  carried. 
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Complaint  alleging  inadequate  local  train  service  with 
prayer  for  correction  by  an  order  of  this  Board  requiring 
regular  stops  for  interstate  trains. 

Appearances :  J.  E.  Rucker  for  the  complainants ;  W.  R. 
Smith,  A.  E.  Knights  and  L.  B.  Woods,  for  the  defendant; 
E.  G.  Toomey,  Counsel,  for  the  Board. 

Before:  Vice-Chairman  Ross  at  Culbertson. 

By  the  Board:  In  August,  1923,  the  Great  Northern 
Railway  Company,  in  order  to  shorten  the  schedule  of  its 
transcontinental  trains  Nos.  1  and  2  discontinued  stops  of 
such  trains  at  various  points  in  Montana,  including  Culbert- 
son. This  change  was  forced  by  competitive  lines  reducing 
the  Chicago-Pacific  Coast  schedule  from  72  to  70  hours  for 
trains  in  direct  competition  with  Nos.  1  and  2.  Following 
this  action  various  persons  at  Culbertson  invoked  the  aid 
of  this  Board  in  securing  a  reinstatement  of  the  stops 
formerly  enjoyed.  All  informal  negotiations  with  the  de- 
fendant proving  fruitless,  formal  petition  was  filed.  Follow- 
ing the  conventional  course  of  such  petition,  the  matter  went 
to  hearing  at  Culbertson  on  February  12th,  1924.  Thereat 
complete  opportunity  was  extended  to  all  persons  who  de- 
sired to  present  testimony  for  or  against  the  prayer  of 
petition. 

At  the  present  time  the  following  trains  operate  through 
Culbertson : 


WESTWARD 

EASTWARD 

FIRST    CLASS 

Time 
Table 
No.  9 

Effective 
9-16-23 

FIRST    CLASS 

27 

3 

229 

1 

2 

28 

230 

4 

Pass- 
enger 

Pass- 
enget- 

Pass- 
enger 

Pass- 
enger 

Express 

Pass- 
enger 

Pass- 
enger 

Fast 
Mail 

Stations 

Daily 

Daily 

Daily* 

Daily 

Culbert- 
son 

Daily 

Daily 

Daily* 

Daily 

11.31AM 

6.15PM 

S.00AM 

6.41AM 

10.25AM 

2.00PM 

4.25PM 

11.31PM 

Distance    from   WOiston    52.36    mi.  Distance   from    Wolf    Point    54.39    ml. 

♦Except   Sunday. 

The  town  lies  in  the  eastern  part  of  Roosevelt  County, 
14.27  miles  from  Bainville,  the  junction  of  the  so-called 
Scobey  branch  of  the  Great  Northern  Railway  Company, 
with  the  main  line,  and  about  19.07  miles  from  Mondak,  a 
station  on  the  Montana-North  Dakota  state  boundary.  The 
country  tributary  to  Culbertson  is  a  grain  and  stock  raising 
section,  liberally  dotted  with  small  communities  adjacent  to 
the  railroad  or  inland. 

Trains  28  and  27  are  fast  mail  trains  in  daily  operation 
and  No.  27  is  superior  to  all  trains.  Neither  of  these  trains 
pretends  to  serve  passenger  traffic  destined  to,  or  leaving, 
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Culbertson.  Trains  Nos.  3  and  4  are  through  interstate 
trains,  originating  at  Chicago,  111.,  and  Portland,  Oregon, 
respectively  and  destined  for  their  opposite  terminals.  Both 
of  these  trains  stop,  regularly,  at  Culbertson.  Trains  Nos. 
229  and  230  are  local  passenger  trains,  operating  daily,  ex- 
cept Sunday,  between  Williston,  North  Dakota,  and  Havre, 
Montana.  They  make  regular  stops  at  Culbertson.  Trains 
Nos.  1  and  2  are  the  primary  interstate  trains  operating  daily 
between  Chicago  and  Portland. 

Usually  these  cases  contain  complaints  directed  at  local 
train  service  because  of  the  fact  that  passengers  are  un- 
able to  travel  to  a  county  seat,  transact  business  thereat  and 
return  to  their  homes  within  one  day.  This  record  is  free 
from  any  complaint  on  that  score.  Residents  of  Culbertson 
may  leave  there  at  8  o'clock  in  the  morning,  arrive  at  Poplar, 
the  present  county  seat,  at  9:40  A.  M.,  or  at  Wolf  Point,  the 
contestant  for  the  county  seat,  at  10:25  A.  M.  After  ar- 
rival, business  may  be  transacted  in  Wolf  Point  until  2:35 
P.  M.  and  at  Poplar  until  3:13  P.  M.,  returning  on  the  east- 
bound  local,  No.  230,  and  arriving  at  Culbertson  at  4:25 
P.  M.  If  one  desires  to  travel  to  these  contestant  towns  at 
night,  it  is  possible  to  leave  Culbertson  at  6:15  P.  M.  and 
arrive  at  Poplar  at  7:12  P.  M.  and  Wolf  Point  at  7:45  P.  M., 
respectively.  Return  may  be  made  the  same  night  leaving 
Wolf  Point  at  10:00  P.  M.  and  Poplar  at  10:31  P.  M.,  arriving 
in  Culbertson  at  11 :31  P.  M.  The  intra-county  service  is  not 
impeached  by  any  testimony  in  this  record,  and,  indeed,  it 
would  be  almost  impossible  to  impeach  it. 

Remarkable  to  relate,  out  of  the  seven  witnesses  exam- 
ined for  complainants,  only  two  lived  in  Culbertson,  two  were 
from  Froid,  a  town  on  the  Scobey  branch  in  Roosevelt 
County,  one  from  McCabe,  a  town  similarly  located  and  one 
from  Minot,  North  Dakota.  All  their  complaints  rest  on  the 
fact  that  it  is  convenient  for  persons  on  farms  or  in  the 
branch  line  towns  to  drive  overland  to  Culbertson  and  there 
board  either  trains  One  or  Two,  in  the  morning  instead  of 
employing  the  regular  branch  line  service  afforded  between 
Bainville  and  Scobey,  and  waiting  at  Bainville  for  trains 
Three  and  Four.  Two  passenger  trains  are  operated  daily 
except  Sunday  between  Bainville  and  Scobey.  The  north- 
bound local  leaves  Bainville  at  7:45  A.  M.,  arriving  at  Scobey 
at  12:20  P.  M.,  a  distance  of  97.7  miles;  it  leaves  Scobey  at 
12 :40  P  .M.  and  arrives  at  Bainville  at  5  P.  M.  Upon  arrival 
at  Bainville,  a  passenger  destined  for  Train  No.  Four,  east- 
bound,  must  wait  until  12.01  in  the  morning.  If  train  No.  One 
stopped  at  Culbertson  it  would  be  necessary  for  persons  driv- 
ing overland  to  board  it,  to  arrive  sufficiently  early  to  take  the 
train  at  6:41  A.  M.  Eastbound  train  No.  2  could  be  boarded,  if 
it  stopped  at  Culbertson,  at  10:25  A.  M.,  and  it  seems  this 
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service  is  preferred  to  waiting  all  day  for  No.  4  Strange 
enough,  this  is  quite  the  reverse  of  the  usual  demand  for 
night  travel.  Here,  complainants  seem  anxious  to  utilize 
two  days  and  one  night  on  an  interstate  trip  to  St.  Paul  in- 
stead of  one  day  and  two  nights,  and  on  a  trip  to  the  Pacific 
Coast  to  utilize  two  days  and  one  night  instead  of  two 
nights  and  one  day.  However,  all  this  may  be,  the  service 
which  is  here  complained  against  is  interstate  service,  and, 
as  such,  beyond  our  jurisdiction.  We  are,  in  effect,  asked  to 
stop  two  interstate  trains,  operating  daily  in  transcontinental 
service  in  competition  with  like  trains  on  the  Northern 
Pacific  and  Chicago,  Milwaukee  and  St.  Paul  lines,  for  the 
purposes  of  affording  travelers,  originating  in  branch  line 
territory  of  the  defendant,  an  opportunity  to  avoid  the  branch 
line  service.  The  record  furnishes  no  justification  for  any 
such  order. 

There  is  one  feature  of  intrastate  service  which  de- 
mands correction.  It  is  shown  that  the  Great  Northern 
Railway  Company  operates  a  through  sleeper  between  Hel- 
ena, Montana,  and  St.  Paul  Minnesota.  This  sleeper  is  at- 
tached to  train  No.  236,  leaving  Helena,  Montana,  at  5:50 
P.  M.,  daily,  and  it  connects  with  train  No.  2  at  Havre,  Mon- 
tana, on  the  following  morning  at  3:25  A.  M.  Frequently 
passengers  destined  for  Culbertson  from  Butte,  Helena,  Great 
Falls  or  any  intermediate  points  avail  themselves  of  the  use 
of  this  sleeper  for  night  journeys,  or  of  the  northbound 
train  hauling  the  sleeper.  If  No.  2  stopped  at  Culbertson 
these  passengers  would  be  afforded  a  trip  without  change, 
arriving  at  Culbertson  at  10:25  A.  M.  Under  the  present  ar- 
rangement it  is  necessary  for  these  passengers  to  leave  No. 
2,  either  at  Wolf  Point  at  8:45  A.  M.,  or  at  Poplar  at  9:20 
A.  M.,  and  remain  at  Wolf  Point  until  2:35  P.  M.,  or  at 
Poplar  until  3:13  P.  M.,  for  train  No.  230,  to  carry  them  on 
into  Culbertson  at  4:25  P.  M.  This  arrangement  results 
substantially,  in  the  loss  of  a  business  day.  It  is  546.20 
miles  from  Butte  to  Culbertson,  474.09  miles  from  Helena  to 
Culbertson  and  376.06  miles  from  Great  Falls  to  Culbertson; 
from  Havre  257.05  miles  to  Culbertson.  Certainly  passengers 
who  travel  this  distance,  intrastate,  whether  they  employ 
the  sleeper  service  offered  by  the  defendant  company  or 
otherwise,  are  entitled  to  be  transported  to  destination  with- 
out a  lay-over  of  five  hours  or  more  at  an  intermediate 
point  for  the  purpose  of  taking  a  local  train  to  accomplish 
their  journey.  We  shall  order  that  passengers  destined  from 
the  points  named  and  any  points  between  Butte  and  Havre, 
shall  have  the  right  and  privilege,  when  destined  for  Cul- 
bertson and  using  train  No.  2,  of  being  discharged  from 
train  No.  2  at  Culbertson.  An  appropriate  order  will  be 
entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  Montana,  on  Wednesday,  the  5th  day  of 
March,  1924,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  in  the  matter  of  the  complaint  of  the  Cul- 
bertson  Commercial  Club  vs.  Great  Northern  Railway  Com- 
pany, Docket  No.  858,  this  matter  being  before  the  Board 
upon  the  complaint  of  said  plaintiff,  and  the  resistance  of 
the  defendant  thereto  and  a  full  investigation  of  all  matters 
and  things  involved  having  been  had,  including  a  public 
hearing  at  Culbertson,  Montana,  on  February  12th,  1924, 
and  the  Board  having  this  day  filed  of  record  a  report  con- 
taining its  findings  and  conclusions  herein,  which  report 
is  hereby  made  a  part  of  this  order,  and  now  the  Board  being 
duly  advised  in  the  premises. 

IT  IS  ORDERED  That  the  complaint  of  the  Culbertson 
Commercial  Club  be,  and  the  same  is  hereby  dismissed,  ex- 
cept as  respects  service  furnished  by  said  defendant  company 
to  passengers  destined  to  Culbertson  from  Butte,  Havre  and 
points  intermediate  thereto  . 

IT  IS  FURTHER  ORDERED  That  the  defendant  Great 
Northern  Railway  Company  shall  regularly  stop  its  east- 
bound  train  No.  2  at  Culbertson,  Montana,  whenever  it  car- 
ries a  passenger  or  passengers  for  Culbertson,  Montana, 
which  passengers  originate  at  Butte,  Montana,  or  Havre, 
Montana,  or  any  points  intermediate,  and  connect  to  or 
board  trains  No.  2  at  Havre,  Montana. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith. 


RE  COMMODITY  RATES  TO  INTKA-TERMINAL 
INDUSTRIES 

(Docket  No.  I.  &  S.  B-16.     Report  and  Order  No.  1380.) 
(Hearing  Feb.  29,  1924.     Decided,  March  10th,  1924.) 
Kates — Local    Points — Infra-Terminal    Industries — Custom. 

It  is  not  customary  to  establish  rates  from  a  local  point  to 
industries  located  on  the  terminal  tracks  of  another  carrier  and 
where  such  has  been  done  through  error  in  the  composition  of  the 
tariff  and  the  tariff  arrangement  results  in  unlawful  discrimina- 
tion against  many  other  industries,  the  error  will  be  corrected  and 
the    discrimination    removed. 
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Carrier's  petition  for  an  order  of  the  Board  eliminating 
designated  intra-terminal  destinations;  granted. 

Appearances:  L.  B.  Woods  for  the  petitioner;  E.  G. 
Toomey,  Counsel  and  H.  B.  Schaefer,  Rate  Expert,  for  the 
Board. 

Before:  The  Board  en  banc,  at  Helena. 

By  the  Board:  The  application  herein  is  for  an  order 
of  the  Board  authorizing  the  elimination  of  Montana  Union 
Transfer,  Clark's  Lumber  Spur,  Butte  Reduction  Works,  and 
Colorado  Smelter,  from  Great  Northern  Tariff  G.  F.  0.  No. 
1957-B.,  for  the  stated  reasons,  (a)  that  these  destinations 
are  all  within  the  Butte,  Montana,  station  limits  of  the 
Northern  Pacific  Railway  Company,  and  located  upon  the 
tracks  of  the  latter ;  (b)  that  the  inclusion  of  the  four  points 
above  named,  in  Great  Northern  Tariff  No.  1957-B.,  was  in 
error;  and  (c)  that  the  present  tariff  application  of  Butte 
rates  to  these  Northern  Pacific  industries,  constitutes  an 
unlawful  discrimination  in  their  favor. 

Great  Northern  Tariff  G.  F.  0.  No.  1957-B,  applies  on 
petroleum  and  its  products  from  Great  Falls,  Montana,  to 
various  destinations  on  its  own  as  well  as  on  connecting 
lines.  The  Great  Northern  and  the  Northern  Pacific  are  not 
competitors  for  this  Great  Falls-Butte  business,  but  in  ac- 
cordance with  the  terms  of  the  tariff  in  question,  the  Great 
Northern  company  finds  itself  placed  in  the  same  position  as 
a  competing  line,  in  that  it  must  absorb  the  switching 
charges  of  the  Northern  Pacific  from  Butte  proper  to  the 
destinations  named,  within  its  station  limits.  It  is  not  cus- 
tomary to  establish  rates  from  a  local  point  to  industries 
located  on  the  terminal  tracks  of  another  carrier,  and  yet 
that  is  exactly  what  happened  in  this  case.  It  is  plainly 
evident  that  the  specific  inclusion  of  these  four  intra-station 
destinations  at  the  same  rate  as  to  Butte,  was  the  result  of 
an  error  when  the  tariff  was  issued,  and  their  presence  in 
the  tariff  creates  an  unlawful  discrimination  against  many 
other  industries  located  on  the  tracks  of  the  Northern  Pa- 
cific railway  at  Butte,  to  which  a  switching  charge  would 
be  made  against  the  shipment  under  the  terms  of  the  same 
tariff  now  sought  to  be  amended.  This  discrimination  should 
be  suppressed.     An  appropriate  order  will  be  entered. 

ORDER. 
At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  Montana,  on  March  10,  1924,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter  of 
the  application  of  the  Great  Northern  Railway  Company  for 
an  order  of  the  Board  eliminating  Montana  Union  Transfer, 
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Clark's  Lumber  Spur,  Butte  Reduction  Works,  and  Colorado 
Smelter,  from  Great  Northern  Tariff  G.  F.  O.  No.  1957-B, 
this  matter  being  before  the  Board  upon  the  petition  of  the 
carrier,  in.  Docket  I.  &  S.  B.  16,  and  a  full  investigation  of 
all  matters  and  things  involved  having  been  had,  at  public 
hearing  held  on  February  29th,  1924,  and  the  Board  having 
this  date  filed  of  record  a  report  containing  its  findings 
and  conclusions  herein,  which  report  is  hereby  made  a  part 
of  this  order,  and  now  the  Board  being  fully  advised  in  the 
premises, 

IT  IS  ORDERED,  that  the  application  of  the  Great 
Northern  Railway  Company  for  an  order  of  the  Board 
eliminating  Montana  Union  Transfer,  Clark's  Lumber  Spur, 
Butte  Reduction  Works,  and  Colorado  Smelter,  from  its 
tariff  G.  F.  0.  No.  1957-B,  supplements  thereto  or  amend- 
ments thereof,  be,  and  the  same  is  hereby  approved. 

IT  IS  FURTHER  ORDERED,  that  the  secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  the  said 
Great  Northern  Railway  Company,  and  that  the  same  shall 
be  in  full  force  and  effect  after  twenty  days  from  the  date 
hereof. 


RE  RATES  ON  ORE  EXCEEDING  VALUATION  $100.00 

PER  TON. 

(Docket  No.  I.  &  S.  B.-16.     Report  and  Order  No.  1381) 
(Hearing  Feb.  29,  1924.    Decided  March  10,  1924) 

Carrier's  Petition  for  an  Order  of  the  Board  Authoriz- 
ing Higher  Freight  Rates  on  Ore  Valued  at  Over  $100.00 
per  ton ;  granted. 

Appearances:  W.  H.  Merriman  for  the  petitioner,  E.  G. 
Toomey,  Counsel,  and  H.  B.  Schaefer,  Rate  Expert,  for  the 
Board. 

Before:     The  Board  en  banc,  at  Helena. 

By  the  Board:  The  application  herein  is  for  an  order 
of  the  Board  authorizing  freight  rates  on  ore,  concentrates, 
and  other  mineral  products,  valued  at  more  than  $100.00  per 
ton,  increased  over  the  rates  now  in  effect,  on  a  basis  of 
twenty  per  cent  for  each  increased  valuation  of  $50.00,  or 
fraction  thereof,  per  ton. 

The  Northern  Pacific  Railway  Company's  tariffs  apply- 
ing on  Montana  intrastate  business  provide  graduated  rates 
on  ore,  according  to  value  up  to  $100.00  per  ton,  but  no  pro- 
vision is  made  for  rates  when  the  commodity  is  of  greater 
value ;  hence,  ores  having  a  value  of  one  hundred,  one  hun- 
dred fifty  or  two  hundred  dollars  per  ton,  all  take  the  same 
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freight  rate.  In  interstate  commerce,  ore  moving  from  Mon- 
tana, Idaho  and  Washington  to  Utah  and  Colorado;  between 
Montana,  Idaho,  Washington  and  Oregon;  Montana,  Idaho 
and  Washington  to  central  states;  from  Washington  to  Brit- 
ish Columbia,  Idaho  to  Tacoma  and  Seattle ;  (Nor.  Pac.  Tariffs 
Numbers  794-1,  789-G,  652-J,  2658  Q,  2540,  respectively)  the 
rates  are  advanced  on  the  20%  basis,  as  above.  The  car- 
rier seeks  to  promote  uniformity  by  applying  the  same  prin- 
ciple in   this   state. 

The  record  shows  that  there  is  practically  no  move- 
ment of  ore,  etc.  in  carloads  in  the  Montana  mining  districts, 
having  a  value  greater  than  $100.00  per  ton.  While  there 
is  some  very  rich  ore  mined,  it  is  usually  concentrated,  sacked 
and  shipped  in  less-than-carload  lots.  However,  a  basic  prin- 
ciple is  involved,  and  the  carrier's  position  that  commodities 
of  great  value  should  bear  a  relatively  higher  transportation 
cost  than  that  figured  merely  on  the  additional  risk,  has 
heretofore  been  sanctioned  by  us.  In  fact  the  value  of  a 
commodity  is  one  of  the  material  considerations  in  the  ad- 
justment of  rates.  It  will  at  once  be  apparent  that  fifteen- 
dollar  ore  must  have  a  low  freight  rate,  otherwise  it  would 
not  move,  and  yet  the  cost  to  the  carrier  of  transpotring  a 
car  of  low-grade  ore  is  substantially  the  same  as  if  it  were 
worth  many  times  that  amount.  In  such  an  instance  theory 
yields  to  fact.  This  point  is  forcibly  illustrated  in  re  rates 
on  sand  and  gravel  for  road-construction  work  (14  M.  U.  R. 
37).  It  would  be  just  as  unsound  to  say  that  rates  upon 
carloads  of  equal  tonnage  and  equal  cost  of  movement,  one  of 
a  cheap  commodity  and  the  other  much  more  valuable,  must 
be  the  same  as  to  say  that  every  commodity  must  be  charged 
all  that  the  traffic  will  bear.  Rates  which  fail  to  absorb  all 
costs  attributable  to  the  transportation  of  the  commodity 
should  not  be  authorized  execpt  where  such  sanction  is  in- 
dispensable to  carrying  out  sound  public  policy,  or  some 
equally  well-grounded  necessity. 

We  are  of  the  opinion,  and  so  hold,  that  minerals  of  a 
greater  value  than  one  hundred  dollars  per  ton  should  bear  a 
freight  rate  proportionate  therewith.  (Nor.  Pac.  Ry.  vs. 
North  Dakota  236  U.  S.  585.) 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  Montana,  on  March  10,  1924,  present  Chairman  Den- 
nis and  Commissioners  Boyle  and  Ross,  in  the  matter  of  the 
application  of  the  Northern  Pacific  railway  for  an  order  of 
the  Board  authorizing  the  publication  of  freight  rates  on 
ore,  concentrates,  and  other  mineral  products  valued  at  more 
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than  one  hundred  dollars  per  ton,  based  on  twenty  per  cent 
additional  for  each  increased  valuation  of  fifty  dollars,  or 
fraction  thereof,  per  ton,  this  matter  being  before  the 
Board  upon  the  petition  of  the  carrier,  in  Docket  I.  &  S. 
B-16,  and  a  full  investigation  of  all  matters  and  things  in- 
volved having  been  had,  at  public  hearing  held  on  February 
29th,  1924,  and  the  Board  having  this  date  filed  of  record 
a  report  containing  its  findings  and  conclusions  herein,  which 
report  is  hereby  made  a  part  of  this  order,  and  now  the 
Board  being  fully  advised  in  the  premises, 

IT  IS  ORDERED,  that  the  application  of  the  Northern 
Pacific  Railway  Company,  herein,  be,  and  the  same  is  hereby 
approved. 

IT  IS  FURTHER  ORDERED,  that  the  secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  the  said 
Northern  Pacific  Railway  Company,  and  that  the  same  shall 
be  in  full  force  and  effect  after  twenty  days  from  the  date 
hereof. 


STATE  OF  MONTANA 

EX  REL.  WELLINGTON  D.  RANKIN 

vs. 

NORTHERN  PACIFIC  RAILWAY  COMPANY,  et  al. 

(Docket  No.  809.     Report  and  Order  No.  1382) 

(Hearing  April  19,  1923.     Decided  April  22nd,  1924) 

(P.  U.  R.  1924-D,  545) 

Parties— Plaintiff— Attorney   General— Rate   proceeding-. 

1.  The  Attorney  General  is  not  a  proper  party  to  institute  a 
proceeding  attacking  railroad  rates  fixed  by  the  Board  of  Rail- 
road   Commissioners. 

Commissions — Limitations   on   powers — Statutes. 

2.  The  Board  of  Railroad  Commissioners,  as  an  administrative 
tribunal,  must  operate  under  the  act  as  it  stands  and  its  au- 
thority is  restricted  by  the  express  words  of  the  act  and  by  such 
necessary  implications  from  those  words  as  are  essential  to  carry 
out   the  commands   of  the   act. 

Rales — Reasonableness. 

3.  A  railroad  which  has  devoted  its  property  to  a  public  use 
is    obligated    not    to    charge    exorbitant    rates. 

Constitutional  law — Rue  process— Right  to  income  from  property. 

4.  A  railroad  corporation  which  has  devoted  its  property  to 
public  use  rests  secure  under  the  constitutional  protection  which 
extends  not  merely  to  the  title  but  to  the  right  to  receive  just 
compensation   for   the   service   given   to   the   public. 
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Return — Reasonableness   as    a   whole — Intrastate    freight. 

5.  The  return  of  a  railroad  is  not  determined  by  looking  at 
the  whole  body  of  intrastate  rates  and  measuring  their  effect  on 
the  whole  body  of  intrastate  business,  but  outlays  exclusively 
pertaining  to  a  given  class  of  traffic  must  be  assigned  to  that 
class,   and    the    other    expenses    must    be    fairly    apportioned. 

Return — Basis — Fair  value. 

6.  The  basis  for  calculating  return  is  the  fair  value  of  property 
used  for  the   convenience  of  the  public. 

Valuation — Ascertainment   of  value  for   rate   making. 

7.  The  ascertainment  of  a  fair  value  for  rate  making  is  not 
controlled  by  artificial  rules  and  is  not  a  matter  of  formulas,  but 
there  must  be  a  reasonable  judgment  having  its  basis  in  a  proper 
consideration  of  all   relevant   facts. 

Return — Reasonableness  as  a  whole — Interstate  and  Intrastate  business. 

8.  The  question  whether  railroad  rates  fixed  by  the  state  for 
intrastate  transportation  afford  a  fair  return  must  be  determined 
by  considering  separately  the  value  of  the  property  employed  in 
the  intrastate  business  and  the  compensation  allowed  in  that 
business  under  the  rates  prescribed,  when  the  business  of  the 
carrier   is   both   interstate   and   intrastate. 

Rates — Reasonableness — Opinion  evidence — Railroads. 

9.  Observations  as  to  the  reasonableness  of  rates  by  those 
who  have  not  had  previous  experience  or  study  can  count  for 
nothing  in  the  solution  of  a  problem  which  sometimes  baffles  even 
those   best   qualified   to    pass   upon   it. 

Rates — Reasonableness — Ability  to  pay. 

10.  Freight  rates  cannot  be  based  on  an  attempt  to  accom- 
modate the  transportation  companies'  costs  to  the  shippers'  dis- 
tresses. 

Evidence — Opinion  as  to  rates — Railroads. 

11.  Opinion  evidence  of  farmers,  merchants,  and  others  as  to 
the  reasonableness  of  railroad  rates  should  not  be  stricken  out 
although  the  Board  cannot,  on  the  basis  of  such  evidence  alone, 
alter   lecal    rights. 

Rates— Railroads— Reasonableness— Interstate   and   intrastate   business. 

12.  Rates  prescribed  by  a  state  for  the  transportation  of 
propeny  wholly  within  the  state  must  be  determined  without  refer- 
ence to  the  interstate  business  carried  on  by  the  carrier,  or  to  the 
interstate    earnings. 

Valuation— Intrastate  railroad   property — Tax   return. 

13.  Figures  returned  by  railroad  companies  to  the  state  board 
of  equalization  for  tax  purposes  do  not  afford  any  basis  for  the 
ascertainment   of   fair   value   of   the    property   devoted    to   intrastate 
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commerce  when  these  returns  do  not  assume  to  furnish  accurate 
figures  to  the  state,  much  less  a  segregation  of  that  investment 
between  intrastate  and   interstate  commerce. 

Apportionment — Railroads — Intrastate  and  interstate  revenues. 

14.  The  assignment  of  freight  revenue  to  a  state  on  a  basis 
of  mileage  is  divorced  from  reality,  for  it  takes  no  account  of 
whether  any  of  the  revenue  is  produced  in  the  state  or  any  other 
states,  or  whether  the  state  shippers  and  receivers  of  freight  pay 
any   of   the   charges. 

Apportionment — Railroads — Operating1    expenses — Intrastate    traffic. 

15.  Conclusions  that  discrimination  exists  between  one  state 
and  other  states  served  by  a  railroad  system  are  not  correct  when 
based  upon  comparisons  of  operating  expenses  per  mile  of  road,  if 
population   and  other  factors   are  not  the  same. 

Rates — Reasonableness — Railroad    freight. 

16.  Railroad  rates  must  bear  just  relation  to  each  other  as 
well  as  be  reasonable  per  se. 

Rates — Reasonableness — Comparisons — Evidence  of  conditions. 

17.  Railroad  rate  comparisons  have  no  evidentiary  force  un- 
less they  are  accompanied  by  proof  that  the  conditions  surrounding 
the   transportation    are   substantially   similar. 

Commissions — Supervision   by  attorney   general. 

Statement  that  the  Board  of  Railroad  Commissioners  is  free 
from  supervisory  restraint  on  the  part  of  the  attorney  general. 

Pleading's — Complaint   against   rates. 

Discussion  of  the  sufficiency  of  a  complaint  against  intrastate 
railroad   rates. 

Rates — Jurisdiction  and  powers   of  Commissions — History  of 
regulation. 

Discussion  of  the  history  of  railroad  rate  regulation  by  the 
Board    of    Railroad    Commissioners    of    Montana. 

Public    utilities — What    constitute — Regulation. 

Discussion  of  the  distinctions  between  private  callings  and 
public    callings   and   the   regulation   of   the   latter. 

Rates — History  of  regulation. 

Discussion  of  the  history  of  rate  regulation  in  its  mediaeval 
beginnings. 

Railroads — Service  to  nation — Revenues. 

Discussion  of  the  relation  of  freight  transportation  charges  to 
the  national  income,   and  the   services  rendered   by   railroads. 

Public  utilities — Right  to  regulate. 

Discussion  of  the  right  of  the  state  to  regulate  businesses 
affected   with  a  public   interest. 
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Rates— Railroads — Transportation   Act — Fair  return. 

Discussion  of  the  Federal  Transportation  Act  as  not  guaran- 
teeing a  fair   return  from   railroad   rates. 

Railroads — Ton-mile   earnings. 

Discussion  of  the  method  of  ascertaining  ton-mile  earnings  of 
a    railroad. 

Rates — Railroads — Comparisons — Canadian    rates. 

Discussion  of  the  value  of  comparisons  of  railroad  rates  in 
northwestern    states    with    rates   on    parallel    Canadian    railways. 

Rates — Powers  of  Commissions — Railroad  rates. 

Discussion  of  the  powers  of  State  Commissions  as  affected 
by  the  jurisdiction  of  the  Interstate  Commerce  Commission  over 
railroad   rates. 

Commissions — Efficiency    of   railroad   regulation. 

Discussion  of  the  efficiency  of  railroad  regulation  through  a 
State   Board  as  demonstrated  by   results. 

Investigation  on  complaint  of  Attorney  General  of  Mon- 
tana against  all  steam  carriers  in  intrastate  commerce  in 
Montana,  except  the  Montana  Southern  Railway,  alleging, 
generally,  intrastate  freight  rates  to  be  unreasonable  and  dis- 
criminatory, with  prayer  for  horizontal  reduction;  dismissed 
for  failure  of  proof. 

Appearances:  Wellington  D.  Rankin,  Attorney  General, 
for  himself  as  relator;  R.  J.  Hagman,  St.  Paul,  M.  S.  Gunn, 
Helena,  J.  G.  Morrison,  St.  Paul,  W.  H.  Merriman,  Butte,  for 
the  Northern  Pacific  Railway  Company;  R.  J.  Hagman,  St. 
Paul,  W.  P.  Kenney,  St.  Paul,  I.  Parker  Veazey,  Great  Falls, 
for  the  Great  Northern  Railway  Company;  Murphy  &  Whit- 
lock,  Missoula,  F.  M.  Dudley,  Seattle,  J.  R.  Veitch,  Seattle, 
0.  P.  Kellogg,  Seattle,  for  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company;  R.  J.  Hagman,  St.  Paul,  J.  B.  Driggs, 
Omaha,  for  the  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany ;  R.  J.  Hagman,  St.  Paul,  John  E.  Corrette,  Butte,  Henry 
Coulam,  Butte,  Frank  Pascoe,  Salt  Lake  City,  for  the  Oregon 
Short  Line  Railroad  Company;  W.  H.  Bunney,  Belfry,  George 
W.  Pierson,  Billings,  for  the  Montana,  Wyoming  &  Southern 
Railroad  Company;  D.  M.  Kelly,  Butte,  J.  C.  Maring,  Ana- 
conda, for  the  Butte,  Anaconda  &  Pacific  Railway  Company; 
R.  J.  Hagman,  St.  Paul,  M.  S.  Gunn,  Helena,  J.  G.  Morrison, 
St.  Paul,  W.  H.  Merriman,  Butte,  for  The  Gilmore  &  Pitts- 
burgh Railroad  Company;  R.  J.  Hagman,  St.  Paul,  W.  J. 
Telegener,  Valier,  for  the  Montana  Western  Railway  Com- 
pany; M.  S.  Gunn,  Helena,  for  the  White  Sulphur  Springs  & 
Yellowstone  Park  Railway  Company;  R.  J.  Hagman,  St.  Paul, 
G.  W.  Hawes,  Minneapolis,  for  the  Minneapolis,  St.  Paul  & 
Sault  Ste.  Marie  Railway  Company;  H.  B.  Schaefer,  Rate 
Expert,  E.  G.  Toomey,  Counsel,  for  the  Board. 


BOARD    OF    RAILROAD    COMMISSIONERS  57 

Before:     The  Board,  en  banc,  in  Helena. 

By  the  Board:  Wellington  D.  Rankin,  acting  as  At- 
torney General  of  Montana,  brought  this  proceeding  against 
all  the  steam  railroad  corporations  in  Montana,  engaged  in 
intrastate  traffic,  save  and  except  the  Montana  Southern 
Railway,  for  the  purpose  of  securing  an  order  of  this  Board 
reducing  the  level  of  freight  rates  within  the  State  of  Mon- 
tana. 

The  Attorney  General's  complaint — the  foundation  of  this 
case — is  as  follows: 

Comes  now  the  State  of  Montana,  on  relation  of  Wel- 
lington D.  Rankin,  Attorney  General  of  the  State  of  Montana, 
and  files  this  its  complaint  against  the  above-named  de- 
fendants, and  alleges  as  follows: 

I. 

That  relator  above-named  is  now,  and  has  at  all  times 
since  the  3d  day  of  January,  1921,  been  the  duly  elected, 
qualified  and  acting  Attorney  General  of  the  State  of  Mon- 
tana, and  by  Section  3802  of  the  Revised  Codes  of  Montana 
of  1921,  he  is  constituted  the  attorney  and  counsellor  of 
the  Board  of  Railroad  Commissioners  of  the  State  of  Mon- 
tana, and  that  he  is  charged  with  the  duty  of  enforcing  the 
laws  of  the  said  State  and  particularly  Chapter  37,  Laws  of 
1907,  being  the  Act  creating  said  Board. 

II. 
That  the  defendants  above-named  are,  and  each  of  them 
is,  a  common  carrier  doing  intrastate  business  of  hauling 
passengers  and  freight  within  the  state  of  Montana,  and  sub- 
ject to  the  jurisdiction  of  said  Board,  and  each  of  them  is  a 
corporation  authorized  to  do  business  under  the  laws  of  the 
State  of  Montana. 

III. 

That  heretofore,  to-wit:  On  or  about  the  10th  day  of 
August,  1920,  said  Board  of  Railroad  Commissioners  did, 
following  the  action  of  the  Interstate  Commerce  Commission 
in  Ex  Parte  74  Freight  Rate  Proceeding,  grant  unto  the 
carriers  above-named  a  twenty-five  percentum  increase  in 
the  rates,  tolls  and  charges  demanded  and  collected  for  tht 
carriage  of  freight  within  the  State  of  Montana  over  and 
above  the  level  of  freight  rates  obtaining  in  said  State  before 
said  10th  day  of  August,  1920,  and  that  such  increased  level 
of  freight  rates  has  been  in  full  force  and  effect  within 
such  State  since  said  date,  with  certain  minor  exceptions. 

IV. 

That  the  horizontal  increase  in  freight  rates  aforesaid 
created   and   produced   and   does   now   produce   many   undue 
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preferences  and  unjust  discriminations  between  localities- 
within  the  State  of  Montana,  and  between  persons  within 
said  State  and  that  such  increase  in  freight  rates  resulted, 
and  now  results  in  the  imposition  of  unjust,  unfair  and  un- 
reasonable rates  and  charges  for  the  services  rendered  by 
such  carriers,  and  works  a  manifest  injustice  upon  the  pro- 
ducers of  raw  materials,  and  upon  consumers  and  upon 
shippers  of  freight  and  the  people  of  the  State  of  Montana 
as  a  whole  and  retards  the  development  of  the  resources 
of  the  State. 

V. 

That  such  general  increase  in  freight  rates  as  aforesaid 
was  ordered  at  a  time  when  the  cost  of  labor,  materials  and 
of  hauling  freight  was  at  the  peak  not  only  in  the  State  of 
Montana,  but  throughout  the  United  States  generally  and 
that  since  such  time  there  have  been  and  now  are  marked 
decreases  in  the  cost  of  railroad  labor  and  in  the  cost  of 
railroad  material  within  the  State  of  Montana  and  elsewhere, 
and  in  the  cost  of  hauling  freight  but  that  the  carriers  above- 
named  have  not  reflected  in  their  rates,  tolls  or  charges  the 
benefits  of  such  decreased  cost  of  labor,  materials,  and  of 
hauling  freight  out  but,  on  the  contrary,  have  maintained  and 
do  now  maintain,  notwithstanding  the  state-wide  protests 
of  shippers  and  of  the  public  generally,  said  excessive,  un- 
reasonable and  exorbitant  charges,  rates  and  tolls. 

VI. 

That  the  above-named  Board,  by  virtue  of  its  action  in 
August,  1920,  has  retained  and  does  now  possess  full  and 
complete  jurisdiction  and  authority  over  the  intrastate 
freight  rate  structure  of  Montana  under  and  by  virtue  of  the 
provisions  of  Chapter  37  of  the  Laws  of  1907. 

VII. 
That  following  the  expiration  on  March  1,  1922,  of  a 
provision  of  the  Transportation  Act  of  1920,  prescribing  a 
return  of  6  per  cent  per  annum  on  the  value  of  the  carriers' 
property,  the  Interstate  Commerce  Commission,  on  or  about 
December  1,  1921,  instituted  a  general  investigation  into  the 
level  of  freight  rates  obtaining  throughout  the  United  States 
and  that  such  investigation  has  been  proceeding  for  over 
three  months  last  past,  and  that  this  Honorable  Board  should 
forthwith  institute  an  appropriate  investigation  comple- 
mentary to  and  in  aid  of  the  investigation  by  the  Interstate 
Commerce  Commission  to  the  end  that  the  rights  of  Mon- 
tana shippers  in  interstate  traffic  may  be  fully .  protected 
by  appropriate  proceedings  thereafter  to  be  instituted  by 
the  above  Board  as  complainant  before  the  Interstate  Com- 
merce  Commission. 
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VIII. 

That  the  State  of  Montana  is  now  and  at  all  times 
herein  mentioned  has  been  and  in  the  future  will  be  a  ship- 
per of  commodities,  and  in  particular  great  quantities  of  coal, 
groceries,  furniture,  clothing,  merchandise  materials,  et 
cetera,  intrastate,  over  the  rail  lines  of  the  defendants  above- 
named,  and  that  at  the  present  time  the  State  of  Montana  is 
engaged  in  the  prosecution  of  a  great  building  program  for 
its  state  institutions,  penal  and  educational,  and  that  there 
is  now  under  course  of  construction  many  buildings  and 
other  public  works,  and  in  addition  the  State  and  its 
municipal  subdivisions  are  shippers  of  great  quantities  of 
road  building  materials,  supplies  and  equipment,  all  of  which 
are  now  compelled  to  move  at  the  present  unjust  and  un- 
reasonable rates  now  obtaining  in  the  State  of  Montana,  to 
the  injury  of  said  State  in  its  undertakings,  both  proprietary 
and  governmental. 

WHEREFORE,  complainant  prays  as  follows: 

1.  That  the  Board  of  Railroad  Commissioners  imme- 
diately institute  a  general  investigation  into  the  reasonable- 
ness of  the  present  intrastate  freight  rate  structure  of  the 
State  of  Montana ;  that  in  the  course  of  such  investigation,  it 
hold  public  hearings  whereat  the  complainant  herein  and 
shippers,  and  others  interested,  may  present  testimony  to 
such  Board  touching  the  matters  and  things  complained  of, 
and  the  carriers  above-named,  likewise,  be  heard. 

2.  That  after  full  investigation  and  hearing  as  afore- 
said, an  order  be  made  by  such  Board  reducing  the  level  of 
freight  rates  within  the  State  of  Montana,  horizontally,  to  a 
just,  fair,  equitable  and  reasonable  basis. 

(Signed)  WELLINGTON  D.  RANKIN, 

Attorney   General   of  the 
State  of  Montana. 


This  complaint  was  filed  on  March  17,  1922,  more  than 
one  year  before  the  hearings  were  had.  On  March  20,  1922, 
the  Board  served  by  mail,  copies  of  the  complaint  upon  each 
of  the  defendant  railroads  with  the  direction  that  answer 
be  filed  on  or  before  the  10th  day  of  April,  1922,  and  with 
request  that  the  Board  be  informed  as  to  a  convenient  date 
for  commencing  hearings,  such  date  to  be  as  early  as  possible. 
Before  April  10,  1922,  each  of  the  carriers  filed  a  formal, 
separate  answer.  These  answers  were  substantially  alike. 
The  answers  denied  all  the  material,  issuable  allegations  of 
the  complaint,  denied  that  rates  were  unreasonable  and  dis- 
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criminatory.  On  April  17,  1922,  the  Board  forwarded  these 
answers  to  complainant  Rankin  and  on  April  29,  1922,  ad- 
vised him  as  follows: 

"Dear  Sir:  The  Board  is  ready  to  set  a  date  for  hear- 
ing on  your  complaint  alleging  unreasonable  freight  rates, 
Docket  Number  as  above.  Copy  of  the  answer  filed  by  each 
defendant  company  was  sent  you  with  our  letter  of  the  17th 
instant. 

"Kindly  advise  if  you  have  any  preference  as  to  the 
time  when  this  case  should  be  set  for  hearing,  as  we  will 
endeavor  to  arrange  matters,  as  much  as  possible,  to  suit 
your  convenience. 

"Yours   truly, 
"BOARD  OF  RAILROAD  COMMISSIONERS." 


On  May  1,  1922,  Mr.  Rankin  telephoned  to  the  Board, 
suggesting  that  a  hearing  be  set  on  or  about  June  1st.  Ac- 
cordingly, and  on  May  3,  1922,  the  Board  prepared,  issued 
and  published  notice  of  hearing,  and  therein  the  opening 
day  was  set  for  June  6,  1922,  at  ten  o'clock  A.  M.  This 
notice  was  sent  to  all  parties  of  record,  as  well  as  to  all 
shippers  and  to  other  persons  who  had  manifested  interest 
in  the  proceeding.  Through  the  public  press  the  notice  was 
given  the  greatest  possible  publicity. 

Postponement  of  Hearings. 

On  June  2,  1922,  complainant  Rankin  filed  the  following 
motion  for  continuance: 

"Comes  now  Wellington  D.  Rankin,  and  requests  that 
the  hearing  in  the  above-entitled  case  be  postponed  for  the 
reason  that  he  is  engaged  in  the  trial  of  the  case  of  the 
State  of  Montana  vs.  Frank  Conley,  and  he  will  be  so  en- 
gaged until  at  least  June  24,  1922.     Wellington  D.  Rankin." 

After  consideration  of  the  Attorney  General's  applica- 
tion, the  Board  granted  his  request  and  re-set  the  case  for 
hearing  on  Monday  morning,  June  26,  1922.  Previous  to 
filing  the  formal  motion  for  continuance,  which  was  the 
first  intimation  the  Board  had  that  the  case  was  to  be 
delayed,  the  complainant  had  wired  the  vice-president  of  the 
Great  Northern  Railway  Company,  as  early  as  May  24th, 
that  the  case  would  be  continued. 

On  June  19,  1922,  complainant  Rankin  filed  his  second 
motion  for  a  continuance,  as  follows: 

"Comes  now  Wellington  D.  Rankin,  and  requests  that 
the'  hearing  in  the  above-entitled  case  be  postponed  for  the 
reason  that  he  is  engaged  in  the  trial  of  the  case  of  the 
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State  of  Montana  vs.  Frank  Conley,  and  will  be  so  engaged 
until  after  the  first  of  July.     Wellington  D.  Rankin." 

On  that  day,  and  in  response  to  this  request,  the  Board 
notified  all  parties  that  the  case  had  been  postponed  upon 
the  request  of  the  Attorney  General  until  ten  o'clock  A.  M., 
on  Monday  morning,  July  10,  1922. 

On  July  6,  1922,  complainant  Rankin  filed  his  third  re- 
quest for  a  postponement  in  words  and  figures,  as  follows: 

"Comes  now  Wellington  D.  Rankin,  and  requests  that 
the  present  setting  of  the  hearing  in  the  above-entitled  case, 
on  July  10,  1922,  be  cancelled  and  that  September  1st,  a 
conference  be  held,  fixing  the  date  of  hearing  for  the  reason 
that  he  is  still  engaged  in  the  trial  of  the  case  of  the  State 
of  Montana  vs.  Frank  Conley  and  is,  at  this  time,  unable 
to  state  when  the  same  will  be  concluded  and  for  the  further 
reason  that  immediately  after  the  conclusion  of  said  trial  it 
will  be  necessary  to  prepare  and  file  a  brief  in  said  case, 
which  will  require  several  days.     Wellington  D.  Rankin." 

Thereupon  the  Board  sent  the  following  telegram  to  all 
parties  of  record: 

"Attorney  General  this  afternoon  filed  application  to 
cancel  setting  of  his  general  rate  case  without  suggesting 
date  for  future  hearing.  Board  desires  immediate  reply 
from  all  carriers  concerned  as  to  their  wishes  for  going  to 
hearing  Monday,  or  continuing  case  to  a  day  certain." 

Various  replies  were  received,  but  in  view  of  the  Attor- 
ney General's  application,  the  Board  canceled  the  setting  of 
the  hearing  for  Monday  morning,  July  10,  1922,  without 
postponement  to  a  day  certain. 

September  1,  1922,  came  and  went  without  the  Attorney 
General  appearing  before  the  Board  in  conference  to  fix  a 
day  certain  for  the  hearing,  in  pursuance  of  his  representa- 
tions and  express  agreement  that  conference  would  be  held 
on  that  day. 

On  September  19,  1922,  the  Board  sent  the  following 
letter  to  complainant  Rankin: 

"Dear  Sir:  Pursuant  to  your  request  the  hearing  in  the 
above-numbered  docket  set  for  July  10,  1922,  was  cancelled, 
and  a  stipulation  made  that  on  September  1,  a  conference  be 
had  fixing  the  date  when  hearing  would  be  held.  No  repre- 
sentation was  made  to  the  Board  on  September  1,  nor  since 
that  date  as  to  what  further  procedure  you  expected  to  take. 
We  have  received  some  inquiries  with  reference  to  the  time 
and  place  when  this  complaint  would  be  heard,  to  which  we 
have  been  unable  to  make  a  definite  reply.  Kindly  advise 
your  further  pleasure  in  the  matter  for  the  completion  of  our 
records.  Yours  truly,  BOARD  OF  RAILROAD  COMMIS- 
SIONERS." 
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No  reply  was  ever  received  to  this  letter.  Over  six 
months  elapsed  before  the  Attorney  General,  as  party  com- 
plainant made  any  move  to  bring  his  case  to  a  hearing.  On 
or  about  February  23,  1923,  he  appeared  before  the  Board,  in 
person,  and  requested  that  the  case  be  set  down  for  hearing 
at  ten  o'clock  A.  M.,  on  Monday,  March  19,  1923.  The  Board 
at  once  granted  this  request  and  notified  all  parties  in  inter- 
est. Thereafter,  and  on  March  6,  1923,  the  Board  sent  the 
following  letter  to  complainant  Rankin: 

"My  dear  Sir:  As  you  are  now  aware  this  Board,  at 
your  request,  set  down  the  general  rate  case  entitled  State 
of  Montana,  ex  rel.  W.  D.  Rankin,  Attorney  General,  vs. 
Butte,  Anaconda  and  Pacific  Railway  Company,  et  al.,  for 
hearing  at  ten  o'clock  A.  M.,  on  Monday,  March  19,  1923. 

Since  that  time  the  carriers  have  wired  this  Board  ask- 
ing for  a  continuance,  on  various  grounds.  To  all  of  such 
requests  we  have  given  a  reply  that  the  matter  must  be  taken 
up  with  you.  Additionally,  your  assistants  have  indicated  to 
this  Board,  that  some  postponement  of  the  case  will  be  nec- 
essary in  order  to  accommodate  all  who  will  participate.  Up 
to  this  time,  however,  the  Board  has  nothing  whatever  of 
record,  to  indicate  what  agreement,  if  any,  has  been  reached 
between  you  and  the  carriers.  If  the  setting  on  March  19th 
is  not  satisfactory,  the  Board  desires  to  know  that  fact  imme- 
diately, and  to  have  a  stipulation  filed  with  it  between  your- 
self and  the  carriers  providing  that  the  Board  may  set  the 
matter  down  on  some  other  date  certain,  to  be  indicated  in 
the  stipulation.  Very  truly  yours,  BOARD  OF  RAILROAD 
COMMISSIONERS." 

On  March  10th,  1923,  the  Board  received  from  complain- 
ant Rankin  the  following  letter: 

"Gentlemen:  Re:  Docket  No.  809 — General  Rate  Case. 
Replying  to  your  letter  relative  to  the  setting  of  the  above 
matter,  you  are  advised  that  this  office  has  agreed  by  wire 
with  the  various  carriers  who  are  defendants  in  the  action 
to  have  the  matter  set  for  hearing  on  April  19th,  and  I 
therefore  ask  that  you  make  the  setting  for  that  date.  Very 
truly  yours,  Wellington  D.  Rankin." 

This  reply  recorded  the  fourth  postponement  of  this  case. 

On  April  16,  1923,  complainant  appeared  in  person  be- 
fore the  Board,  and  asked  for  a  fifth  postponement  of  the 
case  for  not  to  exceed  thirty  days.  The  Board  denied  this 
application  for  the  reason  that  persons  interested  were  then 
en  route  to  Helena  for  the  hearing. 
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Board  Denies  Motion  to  Dismiss. 

After  the  third  postponement  in  July,  1922,  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  one  of  the  de- 
fendants, moved  the  Board  for  an  order  dismissing  this  case 
on  the  ground  that  the  rates  referred  to  in  the  complaint, 
which  was  filed  in  March,  1922,  were  not  the  rates  which 
were  in  force  and  effect  at  the  time  the  motion  was  made, 
because  of  the  ten  per  cent  reduction  which  had  been  ordered 
by  the  Interstate  Commerce  Commission,  effective  July  1, 
1922,  as  a  result  of  the  proceedings  in  Reduced  Rates  1922, 
68  I.  C.  C.  676,  and  which  this  Board  secured  for  Montana 
intrastate  traffic  and  on  the  further  ground  that  the  com- 
plaint was  vague,  indefinite  and  uncertain,  and  lastly,  on 
the  ground  that  the  Attorney  General,  as  the  representative 
of  the  State  of  Montana,  was  not  authorized  to  institute  this 
proceeding  in  a  governmental  capacity. 

This  motion  to  dismiss  was  denied  by  the  Board  on 
July  19,  1922,  the  Board  holding  that  insufficient  cause  had 
been   shown. 

At  the  opening  of  the  hearing  the  defendant  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  again  renewed 
its  motion  to  dismiss  and  at  that  time,  counsel  presented 
argument  in  support  of  his  motion.  The  remaining  carriers 
joined  in  the  motion  to  dismiss.  The  Board  overruled  the 
railroads'  motion  to  dismiss  a  second  time. 

The  motion  to  dismiss  has  been  renewed  in  the  final 
briefs  submitted  by  the  carriers.  We  are  entirely  satisfied 
that,  as  a  matter  of  law,  the  motion  should  be  granted. 
It  is  inconceivable  that  the  Attorney  General  has  any 
authority  to  institute  this  particular  proceeding.  The  rates, 
tolls,  charges,  classifications  and  regulations  governing  intra- 
state traffic  of  the  defendant  carriers  are  made,  not  by  the 
carriers,  but  by  this  Board  under  authority  specifically 
delegated  by  the  legislature.  It  would  seem  a  surprising 
thing  if,  after  the  legislature  has  set  up  one  agency  for 
fixing  rates,  it  would  turn  around  to  another,  namely,  the 
Attorney  General,  and  grant  him  power  to  assail  the  very 
rates  fixed  by  the  state  itself.  No  such  power  is  granted. 
On  the  contrary,  the  legislature  has  prescribed  duties  for 
the  Attorney  General  which  are  absolutely  inconsistent 
with  the  existence  of  any  authority  to  attack  the  Board  of 
Railroad  Commissioners,  or  the  rates,  tolls,  charges  and 
classifications  made  by  the  Board.  Section  3802  Revised 
Codes  Montana,  1921,  makes  it  the  duty  of  the  Attorney 
General,  upon  direction  of  the  Board  to  prosecute  for  the 
Board  or  to  defend  for  the  Board.  He  is  not  given  any 
supervisory  powers  whatever,  over  the  Board.  This  Board 
is  as  free  from  supervisory  restraint  on  the  part  of  the 
Attorney  General,  as  the  Supreme  Court  of  Montana. 
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We  have  had  occasion  to  consider  similar  action  by 
the  Attorney  General  in  the  case  of  State  of  Montana,  ex 
rel.  Wellington  D.  Rankin,  vs.  Helena  Light  and  Railway 
Company,  16  M.  U.  R.,— ,  P.  U.  R.  1924-B,  8.  In  that  case  the 
rates  attacked  by  the  Attorney  General  were  those  fixed 
by  the  Board,  acting  as  the  Public  Service  Commission,  for 
electrical  energy  in  the  City  of  Helena,  but  the  principle 
involved  is  identical.     We  there  said  and  now  repeat: 

"The  statute  has  thus,  by  imposing  upon  the  Attorney 
General  the  legal  duty  of  enforcing  the  rules,  orders,  rates, 
classifications  and  regulations  made  by  the  Commission, 
and  of  defending  such  rules,  orders,  classifications  or  regula- 
tions when  attacked  in  court,  by  clear  implication  prohibited 
that  officer  from  initiating  an  attack  upon  such  rules,  orders, 
rates,  classifications  or  regulations.  The  obligation  to  en- 
force compliance  and  defend  is  so  inconsistent  with  the  exis- 
tence of  the  power  or  authority  to  attack,  that  the  two  can- 
not exist  together. 

"In  Sate  vs.  Industrial  Commission,  et  al.,  (Wis.)  179 
N.  W.  Rep.  579,  the  Supreme  Court  of  that  state  considered 
a  limitation  growing  out  of  a  duty  imposed  upon  the  At- 
torney General  to  defend  the  awards  of  the  Commission, 
upon  his  power  to  maintain  an  action  attacking  such  award. 
The  court  said: 

"  'Section  2394-22,  Stats.,  provides  that  "in  any  action 
for  the  review  of  an  order  or  award,  and  upon  any  appeal 
therein  to  the  Supreme  Court,  it  shall  be  the  duty  of  the 
Attorney  General,  personally,  or  by  an  assistant,  to  appear 
on  behalf  of  the  Commission,  whether  any  other  party  de- 
fendant shall  have  appeared  or  be  represented  in  the  action 
or  not."  This  provision  lays  upon  the  Attorney  General 
the  duty  to  defend  the  awards  of  the  Industrial  Commission. 
No  exception  is  made  where  the  state  is  a  party.  Even 
though  this  provision  contravened  other  general  provisions 
elsewhere  found  in  the  statutes,  by  familiar  rules  of  stat- 
utory construction  this  special  provision,  dealing  with  a 
particular  subject,  would  prevail  over  such  other  general 
provisions.  But  this  provision  does  not  contravene  any 
other  provision  in  the  statute  specifying,  generally,  the 
duties  of  the  Attorney  General.  His  statutory  duty,  there- 
fore, is  to  defend  the  awards  of  the  Industrial  Commis- 
sion, and  the  Governor  cannot,  if  he  would,  impose  upon 
him  duties  in  conflict  therewith.  Furthermore,  there  is 
a  very  practical  reason  why  the  Attorney  General  should 
consistently  defend  the  Industrial  Commission.  If  he  is  to 
defend  the  actions  of  the  Industrial  Commission  as  a  gen- 
eral proposition  and  assail  them  when  the  state  is  adversely 
interested,  he  may  easily  find  himself  embarrassed  by 
being  forced   into   inconsistent  positions.     *     *     *     Such   a 
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situation  would  be  embarrassing  to  the  Attorney  General 
and  detract  from  the  value  of  his  services  to  the  Commis- 
sion. In  the  interest  of  good  administration,  if  for  no 
other  reason,  it  should  be  avoided.' 

"A  judgment  entered  against  the  Industrial  Commission 
in  the  trial  court  was  therefore  reversed  and  the  cause 
remanded  with  directions  to  dismiss  the  action. 

"(2)  Property  Interests.  The  right  of  the  Attorney 
General  to  complain,  on  behalf  of  the  State  as  a  customer 
of  the  utility  is  quite  different  from  its  right  to  complain, 
in  its  governmental  or  representative  capacity.  Yet,  we 
think,  that  prior  considerations  are  controlling  here.  When 
it  is  remembered  that  the  Attorney  General  is  required  by 
law,  to  defend  the  rates  established  by  the  commission,  and 
that  the  rates  are  prescribed  by  the  state  itself,  acting 
through  its  delegated  officers,  the  conclusion  that  the 
legislature  intended  that  the  Attorney  General  should  ap- 
pear as  a  relator  is  violative  of.  the  probabilities.  There 
is  not  a  word  of  authority  in  any  of  the  statutes  for  any 
officer  of  the  state,  other  than  the  Commission  itself  to 
file  a  complaint  as  representing  the  state,  and  when  a 
complaint  is  filed  as  in  this  instance,  by  the  Attorney 
General,  there  is  presented  the  spectacle  of  the  Attorney 
General,  its  highest  legal  representative,  appearing  in  his 
official  capacity  against  his  constitutional  and  statutory 
client. 

"(3)  We  have  heretofore  considered  the  question  of 
the  competency  of  the  relator  to  institute  this  proceeding 
solely  from  the  standpoint  of  the  power  and  authority  of 
the  Attorney  General.  We  will  now  consider  the  question 
from  the  standpoint  of  the  state  itself  as  a  party — as  a 
governmental  body  and  in  its  proprietary  capacity.  In  this 
connection,  it  should  again  be  recalled  that  under  the  Public 
Service  law,  the  classifications,  tolls,  rates,  charges  and 
regulations,  for  public  utilities  operating  under  the  act  are 
made  by  the  state  itself  through  the  agency  of  the  Com- 
mission created  for  that  purpose. 

"The  complaint,  therefore,  presents  the  anomalous  sit- 
uation of  the  state  complaining  with  respect  to  the  rates 
which  it  has  itself  established.  The  absurdity  of  such  a 
position  requires  no  comment,  and  the  only  question  to  be 
considered  is  whether  the  legislature  intended  to  authorize 
or  permit  any  such  anomalous  situation  to  arise.  Pre- 
sumably it  would  not.  Having  established  a  Commission 
of  public  officials  and  charged  them  with  the  duty  of  pre- 
scribing just  and  reasonable  rates,  tolls,  regulations  and 
charges  to  be  observed  by  public  utilities,  it  is  to  be  pre- 
sumed that  the  state,  in  its  governmental  capacity  at  least, 
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was  to  be  content  with  the  rates,  tolls  and  charges  which 
the  Commission,  should  in  the  absence  of  fraud,  fix.  At 
any  rate  the  statute  (Section  3904)  specifically  charges  the 
Commission,  and  not  the  Attorney  General,  with  the  duty  of 
enforcing  'the  provisions  of  this  Act'. 

"Very  pertinent  to  this  proposition  is  the  language  of 
the  Supreme  Court  of  Wisconsin  in  State  vs.  Industrial 
Commission,  et  al.,  179  N.  W.  Rep.  579,  580,  where  the 
court  was  considering  an  action  brought  in  the  name  of 
the  State  by  the  Attorney  General  to  review  an  award  made 
by  the  Commission: 

"  'Furthermore,  we  may  be  permitted  to  suggest,  for 
the  consideration  of  the  administrative  and  executive  of- 
ficers of  the  state,  whether  the  spirit  of  the  Workmen's 
Compensation  Act  *  *  *  does  not  suggest  acquiescence 
on  the  part  of  the  state,  as  a  general  policy  at  least,  in  the 
decisions  of  the  Industrial  Commission  upon  questions  af- 
fecting the  duty  of  the  state  toward  its  injured  employes. 
The  state  has  set  up  this  commission  for  the  administration 
of  the  act,  giving  it  dignity  by  conferring  upon  it  broad 
powers  and  limiting  the  right  of  judicial  review  of  its  acts 
within  an  exceedingly  narrow  scope.  It  has  put  the  prestige 
and  force  of  the  state  back  of  its  orders  and  awards,  by 
providing  that  in  every  action  brought  to  review  its  awards 
it  should  be  defended  by  the  Attorney  General  of  the  state. 
Notwithstanding  the  Attorney  General  is  commonly  re- 
garded as  the  principal  law  officer  of  the  state,  the  Legis- 
lature provided  in  plain  and  deliberate  language  that  he 
should  defend  the  Industrial  Commission  in  any  action 
brought  to  review  its  awards,  without  making  an  excep- 
tion in  case  of  an  action  brought  for  that  purpose  by  the 
state,  or  making  other  provision  for  representation  in  the 
proceeding.  That  such  provision  was  deliberate  may  well 
be  believed  when  we  consider  the  finality  attaching  to  the 
decisions  of  the  commission.  Of  necessity,  the  duty  of  the 
state  must  be  determined  by  some  state  officer  or  agency. 
What  better  agency  can  determine  that  duty  than  the  com- 
mission itself,  experts  and  specialists  in  such  matters? 
When  that  duty  has  been  declared  by  the  commission,  and 
the  principal  law  officer  of  the  state  directed  to  defend  it, 
its  pronouncements,  it  seems  to  us,  should  be  challenged  by 
other  state  officers  with  considerable  reluctance.' 

"There  is  no  language  employed  in  Section  3897  of 
the  Public  Service  Commission  Act  naming  those  who  may 
complain,  which  aptly  evinces  a  purpose  to  include  the 
state  in  its  governmental  capacity.  What  the  legislature 
did  intend,  is  that  the  agency  which  it  established,  should 
so  discharge  its  duties  and  so  apply  the  powers  confided  to 
it  that  just  and  reasonable  rates  would  exist  in  the  state. 
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If  the  Commission  fails,  if  the  members  violate  their  oaths 
of  office,  the  remedy  is  to  be  applied  at  the  polls,  or  to  be 
found  in  other  sections  of  the  statutes.  The  members  of 
this  Commission  have  taken  an  oath  to  uphold  and  enforce 
the  law  which  they  are  commanded  to  execute.  By  that 
law,  this  state  endeavored  to  secure  its  own  protection  and 
the  welfare  of  its  citizens.  It  created  no  other  body  to 
check  or  supervise  the  activities  of  the  Commission.  This 
being1  true  the  state  must  depend  for  its  rights,  in  this  in- 
stance, as  all  other  instances  under  our  constitution  and 
laws,  upon  the  faithful  discharge  of  duty  by  its  nominated 
officers. 

"(4)  The  right  of  the  state  to  complain  directly,  as 
a  user  is,  we  think,  clearly  established.  Section  3897  pro- 
vides that,  among  others  'any  body  politic  or  municipal 
organization  *  *  *  the  same  being  interested'  may 
complain.  While  it  is  generally  customary  in  statutes  to 
name  'the  State'  in  words,  the  quoted  language  is  suffi- 
ciently broad  to  include  the  sovereign,  and  it  is  'interested' 
of  course,  when  it  is  required  to  pay  for  electrical  energy 
furnished  its  buildings,  officers  and  employees.  But  in 
this  instance  as-  in  all  others,  the  State  must  appear  by  its 
representatives.  The  question  arises  as  to  who  may  repre- 
sent it  in  such  cases.  The  statute  leaves  no  doubt:  'The 
Commission  shall  inquire  into  any  neglect  or  violation  of 
the  laws  of  this  state  by  any  such  public  utility  as  here- 
inbefore defined,  doing  business  therein,  or  by  the  offi- 
cers, agents,  or  employees  thereof,  and  shall  have  the 
power,  and  it  shall  be  its  duty,  to  enforce  the  provisions  of 
this  act.'  In  language  as  clear  as  it  is  possible  to  make 
it,  it  is  our  function  and  not  the  Attorney  General's  to  rep- 
resent the  State  of  Montana,  in  all  matters  affecting  the 
operations  of  public  utilities  committed  to  our  supervision. 
And  it  is  noteworthy  that,  whenever  the  Legislature  has 
deemed  it  necessary,  in  the  public  interest  to  order  or 
suggest  the  institution  of  inquiries  affecting  public  utilities, 
it  has  always  addressed  its  mandates  to  this  Commission. 
When  the  Commission  acts  on  its  own  motion  (Sec.  3899 
R.  C.  M.  1921)  in  behalf  of  the  state,  it  does  not  complain 
against  itself.  On  the  contrary,  its  procedure  is  that  of  an 
inquiry,  and  the  statute  is  replete  with  authority  for  such 
action.  (See  Sees.  3879,  3882,  3884.  3885,  3886,  3887,  3890, 
3893,  3894,  3895,  3904,  3905  R.  C.  M.  1921)." 
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Notwithstanding  the  fact  that  we  are  satisfied  that  the 
motion  to  dismiss  should  be  granted  in  obedience  to  law,* 
we  have  nevertheless  determined  to  decide  this  case  upon  its 
merits.  In  so  doing,  it  must  be  understood  that  the  Board 
does  not  adopt  this  proceeding  as  its  own.  We  could  avoid 
a  great  deal  of  labor  by  granting  the  motion  to  dismiss, 
but  we  are  of  opinion  that  the  people  of  the  state  are 
entitled  to  know  the  facts  which  this  record  contains  and 
are  entitled  to  know  our  judgment  applied  to  those  facts  and 
to  have  our  judgment  expressed  openly  after  consideration 
of  the  facts. 

Again  it  must  be  remembered  that  the  rates  alleged 
to  be  unreasonable  and  discriminatory  when  the  complaint 
was  filed  in  March,  1922,  were  not  the  rates  which  were 
in  force  and  effect  at  the  time  the  hearing  was  had.  The 
rates  had  been  horizontally  decreased  ten  per  cent  by 
the  action  of  this  Board  independent  of  any  action  by 
complainant  and  irrespective  of  his  proceeding.  The  com- 
plaint was  never  amended,  nor  did  complainant  tender  any 
amendments  to  make  it  fit  the  conditions  existing  at  the 
time  of  the  hearing.  We  have  passed  this  error  over,  how- 
ever, and  treated  the  complaint  as  speaking  against  the 
altered  conditions  and  decreased  rates. 


*There  are  other  grounds  sufficiently  persuasive  to  warrant  dismissal. 
The  complaint  alleges  that  Montana  intrastate  rates  offend  in  two  particu- 
lars (a)  that  there  are  "many  undue  preferences  and  unjust  discriminations 
between  localities  in  the  State  of  Montana  and  between  persons  within  said 
state"  as  a  result  of  the  increase  in  rates  Authorized  August  10,  1920;  and 
(b)  that  the  increase  results  "in  the  imposition  of  unjust,  unfair  and  unrea- 
sonable rates."  These  are  distinct  matters.  (Cowden  v.  P.  C.  S.  S.  Co.  (Cal.) 
29  Pac  Rep.  873.  875:  Parsons  v.  C.  &  N.  W|  Ry.  Co.,  167  U.  S.  447,  454-5; 
Penna.  R.  R.  Co.  v.  International  Coal  Co.,  230  TJ.  S.  184,  202;  Cohn  v.  St.  L. 
I.  M.  &  S.  Ry.  Co.  (Mo.)  79  S.  W.  Rep.  961,  965;  State  ex  rel.  G.  N.  Ry.  Co. 
v.  Pub.  Serv.  Com.  112  Wash.  520,531;  Pub.  Serv.  Com.  v.  N.  P.  Ry.  Co. , 
77  Wash.  635.  648;  appeal  of  Great  Northern  Railway  Co.,  N.  P.  Ry.  Co. 
(Minn.)  62  N.  W.  Rep.  S26,  827-8;  Interstate  Com.  Com.  v.  B.  &  O.  Ry.  Co. 
145  U.  S.  263.  277;  St.  L.  S.  W.  Ry.  Co.  v.  U.  S.  ,  234  Fed.  Rep.  668.  681; 
Board  of  Trade  v.  Old  Dominion  S.  S.  Co.,  6  I.  C.  C.  Rep.  632,  643;  Topeka 
Traffic  Asso.  v.  A.  &  V.  Rv.  Co.,  27  I.  C.  C.  Rep.  27  I.  C.  C.  Rep.  426,  436; 
Oklahoma  Traffic  Asso.  v.  A.  &  S.  Ry.  Co..  36  I.  C.  C.  Rep.  329,  342;  Through 
Rates  to  Points  in  Louisiana  and  Texas,  38  I.  C.  C.  Rep.  153,  162;Bennett  & 
Son  v.  C.  &  O.  Ry.  Co.,  38  I.  C.  C.  Rep.  310,  313;  Astoria  Box  Co.  v.  S.  P.  & 
S.  Ry.  Co.,  48  I.  C.  C.  Rep.  4S1,  484;  Natchez  Chamber  of  Commerce  v.  Y.  &. 
M.  V.  R.  R.  Co.,  49  I.  C.  C.  Rep.  700,  706;  Fairford  Lumber  Co.  v.  Tombigbee 
V.  R.  Co.  (Ala.)  51  So.  Rep.  770,  772:  Interstate  Com.  Com.  v.  N.  C.  &  St.  L. 
Ry.  Co.  (C.  C.  A.)  120  Fed.  Rep.  334;  Bvington  V.  C.  R.  I.  &  P.  Rv.  Co., 
(Neb.)  14S  N.  W.  Rep.  520,  523.)  The  allegation  that  the  horizontal  increase 
produced  undue  preference  and  unjust  discriminations  is  insufficient  because 
it  failed  to  point  out  definite  rates,  named  localities  or  particular  shippers 
injured  as  alleged.  (Florida  Fruit  &  Vegetable  Ass'n.  v.  A.  C.  R.  R.  Co.,  17 
I.  C.  C.  Rep.  552,  554-5:  LT.  S.  Leather  Co.  v.  Southern  Ry.  Co.,  21  I.  C.  C. 
Rep.  323,  324;  Stuarts  Draft  Milling  Co.  v.  So.  Ry.  Co.,  31  I.  C.  C.  Rep.  623, 
624-5;  Major  Stave  Co.,  v.  M.  D.  &.  G.  R.  Co.,  39  I.  C.  C.  Rep.  573-r;  City  of 
Memphis  v.  C.  R.  I.  &  P.  Ry.  Co.,  39  I.  C.  C.  Rep.  256,  274;  City  of  Spokane 
v.  N.  P.  Ry.  Co.,  19  I.  C.  C.  Rep.  162,  170;  Board  of  Trade  v.  A.  T.  &  S.  F. 
Ry.  Co..  29  I.  C.  C.  Reports  438,  444-5;  St.  Paul  Book  &  Stationery  Co.  v. 
St.    Paul   Gas   Light   Co.,    (Minn.)    153   N.   W.   Rep.    262.264). 

A  broadside  allegation  that  rates  are  unreasonable  without  specifying  par- 
ticular rates  is  insufficient.  (City  of  Spokane  v.  N.  P.  Ry.  Co.,  19  I.  C.  C. 
Rep.  162,  170;  Board  of  Trade  v.  A.  T.  &  S.  F.  Ry.  Co.,  29  I.  C.  C.  Rep.  438, 
444-5). 
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Extent  of  the  Record. 

The  record  in  this  case  is  voluminous.  Two  hundred 
ten  (210)  witnesses  were  examined  upon  the  stand  in  the 
38  days  (and  some  nights)  during  which  testimony  was  taken 
from  April  19,  1923,  to  June  2,  1923.  Their  testimony  is 
contained  in  eight  (8)  volumes,  embracing  five  thousand 
five  hundred  seventy-eight  (5,578)  typewritten  pages.  Five 
hundred  eighty  (580)  separate  exhibits  were  introduced 
during  the  hearing.  They  include  typewritten  or  printed 
statements,  charts,  graphs,  plats,  maps,  tariffs,  reports, 
tables  of  figures,  ex  parte  statements,  letters,  newspaper 
clippings  and  miscellaneous  material.  Many  of  these  ex- 
hibits are,  in  themselves,  several  hundred  pages  in  length, 
and  taken  as  a  whole,  they  add  nearly  six  thousand  pages 
to  the  record.  Moreover,  we  permitted  the  complainant  to 
introduce  in  evidence  several  hundred  letters  which  he  had 
received  from  persons  throughout  the  state  in  response  to 
some  fifteen  thousand  letters  of  solicitation  sent  out  by  the 
complainant,  or  which  were  sent  •  to  him  voluntarily.  Due 
to  the  illness  of  reporters  who  were  engaged  in  taking  the 
testimony  in  shorthand  and  transcribing  it,  the  transcript 
was  not  completed  and  handed  to  the  Board  until  November 
27,  1923. 

The  complainant's  brief  was  filed  on  June  28,  1923, 
before  the  transcript  was  available  and  it  is  "confined" 
according  to  its  own  words  "largely  to  argument  and 
analysis  of  exhibits"  and  it  makes  no  attempt  "to  repeat  or 
direct  attention  to  the  specific  testimony  of  the  many 
witnesses  who  testified  before  the  Commission  during  the 
course  of  the  hearing."  Since  the  receipt  of  the  transcript 
on  November  27,  1923,  the  Board  has  been  constantly  en- 
gaged in  a  study  of  the  entire  record.  The  briefs  of  the 
carriers  were  not  received  until  February  23d  and  March 
1st,  1924,  and  the  reply  brief  of  the  Attorney  General  was 
not  filed  until  April  15,  1924. 

Practical   Elimination   of   Small   Roads   From   Case 

At  the  time  the  complaint  was  filed  there  were  12  steam 
railroad  companies  operating  in  Montana  under  the  juris- 
diction of  the  Board.  The  complaint  was  directed  against 
all  these  railroads,  save  and  except  the  Montana  Southern. 
There  is  no  explanation  of  record  as  to  why  this  road  was 
omitted  as  a  party  defendant.  The  hearing  had  not  pro- 
ceeded very  far  when  it  became  clear  that  the  bulk  of  the 
evidence  was  directed  against  the  first  three  transcontinental 
carriers,  the  Northern  Pacific,  the  Great  Northern,  and 
the  Chicago,  Milwaukee  and  St.  Paul  Railways;  less  at- 
tention was  given  the  Burlington,  the  Soo,  and  the  Oregon 
Short    Line.      Some    testimony    was    introduced    respecting 
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rates  on  the  lines  of  the  five  small  railroads  and  some  few 
exhibits  were  offered  against  them  by  complainant,  but 
for  the  most  part,  the  direct  representatives  of  the  smaller 
roads  withdrew  before  the  hearing  had  reached  the  half- 
way point.  Accordingly  it  has  not  been  found  necessary  to 
segregate  the  testimony  between  the  larger  carriers  and 
the  smaller  carriers.  To  the  extent  that  the  .record  em- 
phasizes the  situation  with  respect  to  any  one  of  the  smaller 
carriers,  the  facts  and  our  conclusions  thereon  will  be 
manifested. 

Rankin  Vs.  Chicago,  Milwaukee  and  St.  Paul  Railway 

On  the  20th  day  of  March,  1923,  the  complainant  filed 
with  this  Board,  his  request  for  an  order  of  the  Board  re- 
quiring each  and  all  of  the  defendant  railroads  to  furnish  to 
him,  on  or  before  the  10th  day  of  April,  1923,  certain  facts, 
figures  and  information  requested  by  him.  Each  railroad 
was  asked  to  submit  detailed  and  itemized  answers  to  ap- 
proximately fifty    (50)    interrogatories,   separately   stated. 

The  defendant  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company,  on  April  2,  1923,  filed  written  objection  to 
the  order  of  the  Board,  specifying  some  fifty-one  (51) 
grounds  for  objection  and  supported  by  the  affidavit  of 
H.  B.  Earling,  its  vice  president,  to  the  effect  that  it  would 
cost  his  railroad  a  sum  far  in  excess  of  $20,000.00  to  furnish 
the  information  and  that  it  could  not  by  any  possibility  be 
completed  for  a  long  time  after  the  19th  day  of  April,  1923. 

The  other  defendants  failed  to  answer  all  of  the  ques- 
tions asked  and  to  furnish  all  of  the  information,  facts,  and 
figures  required  by  the  Board. 

On  the  12th  day  of  April,  1923,  the  Attorney  General 
brought  a  mandamus  proceeding  in  the  District  Court  of  the 
County  of  Lewis  and  Clark,  Montana,  to  compel  said  de- 
fendant Milwaukee  Railroad  to  comply  with  and  obey  said 
order  of  the  Board.- 

At  the  opening  of  the  hearing  on  April  19th,  1923, 
complainant  filed  a  statement  notifying  the  defendant  Nor- 
thern Pacific  Railway  Company  that  it  had  neglected  to 
answer  some  twenty-five  (25)  of  the  questions  included  in 
the  Board's  demand  and  similar  notices  were  apparently 
prepared  for  other  of  the  defendant  carriers  and  served 
upon  them. 

At  the  same  time  the  following  colloquy  took  place: 

"Mr.  Hagman:  Your  purpose  in  filing  these  is,  I  as- 
sume, merely  to  have  on  record  your  contention  that  these 
carriers  have  failed  to   answer  these  questions? 

"Mr.  Rankin:  In  addition  to  that,  when  the  proper 
time  comes,  if  the  information  is  not  forthcoming,  to  ask 
for  a  continuance  of  this  case,  a  supplemental  hearing.    We 
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do  not  propose  to  finally  conclude  this  hearing  until  we 
have  this  information,  or  until  the  courts  have  said  that 
we  are  not  entitled  to  it.  We  have  filed  suit  in  the  district 
court  to  compel  the  Milwaukee  to  furnish  this  information. 
There  is  no  desire  to  be  technical.  If  a  disposition  is  shown 
on  the  part  of  any  road  to  endeavor  to  comply  with  the 
order,  that  is  all  we  desire.  We  do  not  want  to  ask  the 
impossible.  I  take  it  perhaps  that  in  the  last  item  or  two 
that  have  been  requested  that  the  time  is  very  short,  and 
I  am  perfectly  willing  to  waive  those  two  by  reason  of  lack 
of  time  rather  than  the  materiality  of  the  request.  But, 
generally,  the  purpose  of  filing  this  is  to  show  that  the 
state  is  not  ready  to  proceed.  Upon  Saturday  the  office 
of  the  attorney  general  appeared  before  the  Commission  to 
request  a  continuance  upon  the  ground  that  this  informa- 
tion had  not  been  furnished.  However,  it  was  stated  to 
the  Commission  by  myself  that  I  had  no  objection  to  start- 
ing this  proceeding,  providing  it  should  develop  that  this 
information  would  be  forthcoming  by  such  time  that  we 
could  have  an  opportunity  to  analyze  it,  that  we  would 
proceed.  If  we  didn't  have,  that  I  would  then  ask,  as  it 
developed  and  I  learned  and  found  out  what  was  lacking, 
for  time  in  order  that  a  supplemental  hearing  might  be  held. 

"Mr.  Hagman:  I  can't  let  go  unnoticed  the  unmerited 
criticism  of  these  carriers  with  reference  to  answering  the 
attorney  general's  interrogatories.  A  casual  reading  of  those 
questions  will  indicate  that  it  is  simply  impossible  to  answer 
many  of  them.  There  is  some  information  asked  for  that 
the  carriers  wish  they  had  themselves,  that  isn't  obtain- 
able. There  is  other  information  asked  for  that  is  not 
regularly  kept  by  the  carriers.  This  might  be  compiled 
by  the  expenditure  of  a  large  sum  of  money  and  would 
necessarily  take  considerable  time.  There  is  other  informa- 
tion asked  for  that  is  wholly  immaterial  to  the  issues  that 
are  involved  in  this  case,  and  there  are  some  questions  asked 
for  that,  under  the  statutes,  the  carriers  I  don't  believe 
could  be  required  to  furnish. 

"But  the  carriers  that  I  am  representing  did  the 
best  that  they  could  in  the  few  days'  notice  that  they  had 
to  answer  the  attorney  general's  questions.  We  have  tried 
to  answer  them  all,  with  such  information  as  was  available. 
We  put  on  quite  a  number  of  extra  clerks  and  worked  them 
overtime  to  get  out  as  much  as  we  could  of  this  information 
and  furnish  it  to  the  attorney  general  by  April  10th. 

"Mr.  Rankin:  I  want  to  say  that,  generally  speaking, 
the  railroads  did  exceptionally  well. 

"Mr.  Hagman:  I  don't  want  the  impression  to  go 
abroad  that  the  railroad  companies  in  this  case,  at  least 
those  that  I  represent,  are  not  anxious  to  present  to   this 
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Board  every  possible  fact  or  figure  that  they  can  obtain, 
to  give  this  Board  all  possible  information  upon  the  rates 
in  Montana.  We  have  come  here  with  our  traffic  witnesses 
and  some  executive  officers,  and  we  are  going  to  do  the 
best  that  we  can  to  tell  you  all  that  we  know  about  these 
rates,  or  any  subject  that  is  pertinent  to  the  issues.  Ther? 
is  no  disposition  on  our  part  to  not  furnish  this  Board  with 
everything  that  will  be  helpful  to  it. 

"Now,  I  don't  intend  to  make  an  opening  statement 
what  the  evidence  will  show,  but,  as  our  answer  indicates, 
we  do  not  believe  that  the  Montana  intrastate  rates  are 
out  of  line  with  the  rates  in  other  states.  When  our  turn 
comes  to  present  our  evidence,  we  will  put  in  exhibits  and 
testimony  to  support  our  contention  in  that  respect,  and 
we  hope  that  this  hearing  will  have  the  result  of  removing 
any  such  misunderstanding  that  might  exist  with  reference 
to  these  Montana  intrastate  rates. 

"Chairman  Dennis:  I  might  say  on  behalf  of  the 
Board,  in  answer  to  the  attorney  general's  statement  in 
regard  to  appearing  before  the  Board  in  regard  to  the 
continuance  of  this  case.  It  is  true  that  the  attorney  gen- 
eral appeared  before  this  Board  on  Monday.  We  were  given 
to  understand,  as  Mr.  Rankin,  the  attorney  general,  has 
just  stated,  that  nearly  all  of  the  roads  had  made  an  honest 
endeavor  to  comply  with  the  requests,  with  one  exception, 
I  believe,  the  Milwaukee. 

"Mr.  Rankin:     That  is  correct. 

"Chairman  Dennis:  Upon  that  statement  the  Com- 
mission denied  the  application  for  a  continuance,  feeling 
that  the  carriers  had  made  an  honest  effort  and  had  been 
put  to  considerable  expense,  putting  in  overtime,  and  some 
of  them  were  already  on  the  road  to  the  hearing  at  that 
time."   (Tr.  pp.  27-31). 

*                 *                 *  * 

"Chairman  Dennis:  Mr.  Rankin,  are  you  ready  to 
proceed  with  your  witnesses? 

"Mr.  Rankin:  The  state,  may  it  please  the  Board  is 
ready  to  proceed,  providing  that  it  may  be  understood  that 
if  the  information  from  the  Milwaukee  particularly,  the  in- 
formation from  the  other  roads  as  to  the  segregation  of 
intrastate  and  interstate  expense  and  valuation  and  those 
few  items  summarized,  are  furnished,  we  will  go  ahead;  if 
not,  when  the  time  comes  at  least  before  the  hearing  closes 
we  should  be  given  an  opportunity  to  present  further  tes- 
timony after  having  an  opportunity  to  analyze  their  state- 
ments."    (Tr.  pp  31-32). 
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"Chairman  Dennis:  Are  you  going  to  argue  this  case 
at  this  time? 

"Mr.  Rankin:  No,  I  would  rather  argue  it  before  the 
Commission.  I  wish  the  record  to  show  that  the  state  is 
not  ready  to  proceed  on  the  face  of  the  obvious  denial  on 
the  part  of  a  single  trans-state  road  to  furnish  the  informa- 
tion. Obviously  we  are  not  in  position  to  proceed  until  they 
comply  with  the  orders  of  this  Board  or  explain  some  satis- 
factory reason  for  a  failure  to  comply. 

"Chairman  Dennis:  Mr.  Rankin,  you  have  stated  that 
they  have  substantially  complied. 

"Mr.  Rankin:  I  said  they  had  tried  in  the  first  in- 
stance to  comply.  They  have  not  substantially  complied. 
Not  a  single  trans-state  road  has  endeavored  to  comply,  to 
show  the  operating  expenses  for  the  interstate  business  and 
the  operating  expenses  for  the  intrastate  business."  (Tr. 
pp.  33-34). 

Thereupon,  and  in  reply  to  a  statement  from  counsel 
for  the  defendant  Milwaukee  Railway  Company,  the  attor- 
ney general  made  the  following  statement: 

"Mr.  Rankin:  May  it  please  the  Board  and  counsel  for 
the  Milwaukee,  I  wish  to  announce  to  the  Milwaukee  rail- 
road, if  it  has  to  be  fought  in  every  court  in  the  state  of 
Montana,  we  will  get  the  information  from  the  Milwaukee 
before  we  voluntarily  close  the  case."     (Tr.  p.  36). 

After  further  preliminary  objections  for  the  benefit 
of  the  record,  complainant  Rankin  stated  his  readiness  to 
go  ahead  with  the  case,  as  follows: 

"We  will  go  ahead  as  far  as  we  can,  may  it  please 
the  Board;  glad  to."     (Tr.  p.  37). 

On  the  fourth  day  of  the  hearing  the  following  colloquy 
took  place: 

"Mr.  Rankin:  By  the  way,  Mr.  Dudley,  do  you  still 
refuse  to  furnish  us  that  intrastate  and  interstate  business, 
so  that  we  can  get  a  chart  showing  the  Milwaukee? 

"Mr.   Dudley:     Intrastate  revenue? 

"Mr.  Rankin:     Yes. 

"Mr.  Dudley:     You  have  it. 

"Mr.  Rankin:     We  made  a  demand  on  it. 

"Mr.  Dudley:      You   have   it. 

"Mr.  Rankin:  You  said  yesterday  you  wouldn't  furnish 
it. 

"Mr.  Dudley:  You  have  this  data  and  have  had  it 
in  your  hands  all  the  time.  It  has  been  here  all  the  time 
in  this  building  since  long  prior  before  you  commenced  this 
suit. 
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"Mr.  Rankin:  Was  it  vour  just  belief  that  it  would 
cost  $20,000.00? 

"Mr.  Dudley:  No,  my  belief  was  too  low.  It  will  cost 
in  excess  of  $60,000.00  to  comply  with  all  of  your  demands. 
Some  of  your  demands  I  can  comply  with  for  five  cents. 

"Mr.  Rankin:  Will  you  furnish  what  you  can  or  do 
you  refuse  to  comply  with  the  order  to  that  extent? 

"Mr.  Dudley:  I  will  act  as  a  lawyer — give  to  the  Board 
my  reasonable  objections  and  am  ready  to  take  those  ob- 
jections before  the  Board  or  the  courts.  I  am  not  going  to 
make  compilations  for  you  from  figures  which  you  have  in 
your  office  and  have  had  in  your — 

"Mr.  Rankin:  Regardless  whether  the  Board  orders 
you  or  not? 

"Mr.  Dudley:  Why,  certainly.  The  Board  is  not 
going  to  order  us  to  go  to  the  expense  of  preparing  work 
for  your  benefit  from  data  that  you  have,  any  more  than 
they  are  going  to  require  me  to  prepare  the  brief  for  you 
at  the  end  of  this  case. 

"Mr.  Rankin:  Wiry  didn't  you  do  what  the  other  roads 
did? 

"Mr.  Dudley:  They  saw  fit  to  assume  that  you  had 
a  right  to  demand  it.  In  my  view  of  the  law  you  don't  have 
any  right  to  demand  that  and  gave  my  legal  reasons  why. 
I  am  perfectly  willing  to  take  those  legal  reasons  up  with 
you  Monday  morning  before  the  court. 

"Chairman  Dennis:  I  think  that  would  be  a  better 
place  to   try  this   question. 

"Mr.  Rankin:  Assuming  that  this  case  wouldn't  go  on — 

"Mr.  Dudley:  I  assume  that  the  Commission  will  be  able 
to  take  an  adjournment  on  Monday,  if  the  court  is  willing 
to  take  the  time. 

"Mr.  Rankin:  We  would  like  to  have  that  information. 
We  were  in  hopes,  after  a  night's  sleep,  that  you  would  have 
changed  your  mind. 

"Mr.  Dudley:     Oh,  no. 

"Mr.  Rankin:  On  the  brief  feature,  your  manner  of 
conducting  the  case  will  be  our  brief.  We  would  like  to 
have  those  figures. 

"Mr.   Dudlev:     We    can't    furnish   you   clerical   help." 
(Tr.  pp.  301-303). 

This  Board,  still  being  of  the  opinion  that  the  question 
of  the  legality  of  its  demands  for  information  should  be 
tested  out,  being  desirous  of  avoiding  continuous  repetition 
of  just  such  matters  as  the  above  and  feeling  that  the 
presence  of  railroad  counsel  in  the  city  would  make  it  pos- 
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sible  to  expedite  a  trial  of  the  mandamus  proceeding  brought 
to  compel  the  Milwaukee  to  furnish  certain  information, 
offered  to  suspend  hearing  of  this  case  until  such  suit 
should  be  tried.  The  following  excerpt  from  the  record 
indicates   the   result  reached: 

"Chairman  Dennis:  The  Commission  will  be  in  session. 
Mr.  Rankin,  I  would  like  to  ask,  before  we  start  on  the 
rate  case  again,  what  was  accomplished  between  you  and 
counsel  for  the  Milwaukee  this  morning. 

"Mr.  Rankin:  May  it  please  the  Commission,  we  ap- 
peared in  court  this  morning,  and  at  that  time  counsel  fo! 
the  Milwaukee  served  me  with  a  special  and  general  de- 
murrer, in  which  he  especially  demurred.  He  contended 
that  some  of  the  demands  were  unintelligible,  ambiguous, 
and  uncertain,  and  he  demurred  for  uncertainty  as  to  those 
demands.  It  was  my  idea  that  we  would  take  the  matter 
up,  and  settle  it  upon  its  merits,  but,  of  course,  it  would 
be  necessary  to  dispose  of  the  special  demurrer  first,  and 
then  dismiss  the  general  demurrer.  Then,  inasmuch  as 
counsel  for  the  Milwaukee  was  not  going  to  stand  upon  his 
general  demurrer,  in  case  he  was  overruled,  he  announced 
that  he  would  file  an  answer  if  he  was  overruled.  Therefore, 
it  would  take  the  taking  of  testimony,  which  in  my  opinion 
would  last  two  or  three  weeks,  in  order  to  ascertain  the 
cost  of  furnishing  the  information  demanded,  as  well  as  the 
materiality  of  the  evidence,  and  the  testimony  would  have  to 
be  adduced  to  know  what  information  was  already  at  hand 
at  the  Railroad  Commission  office.  The  court  stated  that 
he  would  not  take  the  matter  up  piece-meal,  and  unless  it 
could  have  time  to  go  into  the  matter  fully,  which  would, 
in  his  opinion,  be  a  week  or  ten  days  taking  the  testimony, 
and  he  did  not  care  to  take  the  matter  up  at  that  time. 
The  matter  therefore  was  continued  to  such  time  as  the 
parties  might  find  free  time  from  the  case  before  the  Rail- 
road Commission,  and  a  time  to  be  agreed  upon  by  the 
parties."      (Tr.  pp.  382-383). 

Thereafter,  and  on  or  about  the  22nd  day  of  May,  1923, 
complainant  Rankin  filed  with  the  Board  a  second  request 
for  an  order  of  the  Board  requiring  the  Chicago,  Milwaukee 
and  St.  Paul  Railway  Company  to  furnish  certain  information 
in  response  to  seventeen  (17)  separate  requests  therein 
specified.  On  this  demand  the  Board  made  a  formal  ruling, 
as  follows: 

"The  Board  having  had  under  consideration  the  second 
demand  of  the  Attorney  General  in  Docket  No.  809,  State 
of  Montana  ex  rel.  Wellington  D.  Rankin,  Attorney  General 
vs.  Northern  Pacific  Railway  Company,  et  al.,  for  an  order 
of  the  Board  requiring  one  of  the  defendants  therein,  to-wit, 
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the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  to 
file  with  the  Board  by  five  o'clock  P.  M.  of  the  10th  day 
of  June,  1923,  certain  information  in  response  to  seventeen 
(17)   separate  requests  specified  in  said  second  demand. 

"And  the  record  now  showing: 

"1.  That  on  the  21st  day  of  March,  1923,  and  upon 
the  specific  request  of  the  Attorney  General,  this  Board,  in 
good  faith,  ordered  the  defendant  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  to  furnish  to  the  State  of  Mon- 
tana, on  or  before  the  10th  day  of  April,  1923,  certain  in- 
formation, facts  and  figures  in  response  to  forty-six  (46) 
separate  requests  therein  specified  by  the  Attorney  General. 

"2.  That  thereafter  and  on  or  about  the  2d  day  of 
April,  1923,  said  defendant  filed  with  the  Board,  by  and 
through  its  attorneys  of  record  fifty-one  (51)  separate 
written  objections  to  said  order  of  the  Board,  together  with 
affidavit  of  H.  B.  Earling,  vice  president  of  said  railway 
company,  in  support  thereof,  all  challenging  the  legality  of 
the  order  as  made. 

"3.  That  thereafter  and  on  or  about  the  7th  day  of 
April,  1923,  the  Board  addressed  and  delivered  the  fol- 
lowing written  communication  to  the  Attorney  General: 

"  'Hon.  Wellington  D.  Rankin,  Attorney  General  of 
Montana,  Helena,  Montana.     Dear  Sir: 

"  'The  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany, one  of  the  defendants  in  Docket  No.  809,  the  State 
of  Montana  on  the  relation  of  the  Attorney  General  vs.  Nor- 
thern Pacific  Railway  Company,  et  al.,  has  filed  with  the 
Board,  by  and  through  its  attorneys  of  record,  51  objec- 
tions to  the  order  of  the  Board,  made  on  March  21st,  1923, 
at  your  request,  directing  the  Milwaukee,  among  others,  to 
furnish  certain  information,  facts  and  figures  requested  in 
your  notice  and  demand. 

"  'Because  of  the  serious  character  of  the  objections 
raised,  and  number,  and  early  presentation,  we  invite  you  to 
advise  the  Board,  specifically,  as  to  what  course  of  procedure 
you  desire  to  follow  with  respect  to  a  determination  of  the 
issues  raised  by  the  Milwaukee's  formal  objection.  Par- 
ticularly we  desire  to  know  whether  or  not  you  care  to 
litigate  this  preliminary  issue  before  or  at  the  time  set  for 
the  hearing  of  the  main  issue. 

"  'We  shall  be  pleased  to  have  a  prompt  reply. 

"  'Very  truly  yours,  Board  of  Railroad  Commissioners. 
(Signed)   E.  G.  Toomey,  Secretary.' 

"4.  That  no  reply  was  ever  received  to  this  com- 
munication. 
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"5.  That  thereafter  and  on  or  about  the  12th  day  of 
April,  1923,  the  Attorney  General  brought  a  mandamus  pro- 
ceeding' in  the  District  Court  of  the  County  of  Lewis  and 
Clark,  Montana,  to  compel  said  defendant  Milwaukee  Rail- 
road to  comply  with  and  obey  said  order  of  the  Board. 
That  thereafter,  and  on  or  about  the  23d  day  of  April,  1923, 
such  proceedings  were  had  and  done  in  said  mandamus  ac- 
tion, during  a  suspension  of  the  hearing,  in  this  rate  case 
before  this  Board,  with  the  result  that  the  District  Court 
of  Lewis  and  Clark  County,  declined  to  go  into  said  man- 
damus action  unless  it  could  try  the  same  at  one  time,  it 
being  estimated  that  from  ten  days  to  two  weeks  would  be 
required  to  try  said  cause,  and  all  parties  interested  in 
Docket  No.  809  being  in  attendance,  and  witnesses  waiting 
to  be  heard,  this  Board  declined  to  suspend  the  hearing 
before  it,  pending  the  trial  of  said  mandamus  action,  and 
thereafter  in  response  to  further  demands  of  the  Attorney 
General  on  the  Milwaukee  Railway  Company,  announced 
that  the  record  in  Docket  No.  809;  this  rate  case,  would  be 
held  open  until  such  time  as  the  issues  in  the  said  manda- 
mus action  were  disposed  of  finally  by  the  Supreme  Court 
of  Montana,  or  final  competent  authority,  and  the  authority 
of  this  Board  in  the  premises  finally  established. 

"6.  That  specifically  with  reference  to  said  second 
demand  for  information  embracing  seventeen  (17)  items, 
the  record  now  shows: 

"(a)  That  request  numbered  One  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Two,  Eight  and  Nine  of  the  first  demand  of  the  At- 
torney General,  and  further,  is  clearly  available  to  the  At- 
torney General  in  the  annual  reports  of  said  Railway  Com- 
pany now  on  file  in  the  office  of  this  Board,  the  use  of 
which  is  at  any  time  open  to  the  Attorney  General,  and  of 
which  the  Attorney  General  has  made  almost  daily  use 
during  the  progress  of  this  hearing. 

"(b)  That  request  numbered  Two  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Two,  Nine  and  Ten  of  the  first  demand  of  the  At- 
torney General,  and  available  in  the  annual  reports  as 
aforesaid. 

"(c)  That  request  numbered  Three  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  request  num- 
bered Fourteen  of  the  first  demand  of  the  Attorney  Gen- 
eral, and  further,  is  clearly  available  to  the  Attorney  Gen- 
eral in  the  annual  reports  of  said  Railway  Company  now 
on  file  in  the  office  of  this  Board,  and  open  to  the  Attorney 
General  as  aforesaid. 

"(d)  That  request  numbered  Four  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  request  num- 
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bered  Two  and  Three  of  the  first  demand  of  the  Attorney 
General. 

"(e)  That  request  numbered  Five  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Two  and  Four  of  the  first  demand  of  the  Attorney 
General. 

"(f)  That  request  numbered  Six  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  request  num- 
bered Fourteen  of  the  first  demand  of  the  Attorney  Gen- 
eral. 

"(g)  That  request  numbered  Seven  of  the  present 
demand  is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Eight  and  Nine  of  the  first  demand  of  the  Attorney 
General. 

"(h)  That  request  numbered  Eight  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Eight  and  Ten  of  the  first  demand  of  the  Attorney 
General. 

"(i)  That  request  numbered  Nine  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  request  num- 
bered Fourteen  of  the  first  demand  of  the  Attorney  General. 

"(j)  That  request  numbered  Ten  of  the  present  de- 
mand is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Five,  Six,  Seven,  Eleven,  Twelve,  and  Thirteen  of  the 
first  demand  of  the  Attorney  General. 

"(k)  That  request  numbered  Eleven  of  the  present 
demand  is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Five,  Six,  Seven,  Eleven,  Twelve,  Thirteen  and  Fifteen 
of  the  first  demand  of  the  Attorney  General. 

"(1)  That  request  numbered  Twelve  of  the  present 
demand  is  embraced  in,  and  is  fully  covered  by  requests  num- 
bered Sixteen,  Seventeen,  Thirty-four  and  Thirty-five,  of  the 
first  demand  of  the  Attorney  General,  and  available  in  an- 
nual reports  on  file  with  the  Board,  open  to  the  Attorney 
General  as  aforesaid. 

"(m)  That  request  numbered  Thirteen  of  the  present 
demand  is  embraced  in,  and  is  fully  covered  by  request  num- 
bered Eighteen,  of  the  first  demand  of  the  Attorney  General. 

"(n)  That  request  numbered  Fourteen  of  the  present 
demand  is  embraced  in,  and  is  fully  covered  by  requests 
numbered  Thirty-nine  and  Forty  of  the  first  demand  of  the 
Attorney  General. 

"(o)  That  request  numbered  Fifteen  of  the  present 
demand  is  embraced  in,  and  is  fully  covered  by  request  num- 
bered Thirty-eight  of  the  first  demand  of  the  Attorney 
General. 
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"(p)  That  request  numbered  Sixteen  of  the  present 
demand  is  eliminated  and  abandoned  by  the  Attorney 
General. 

"(q)  That  request  numbered  Seventeen  of  the  present 
demand  is  eliminated  and  abandoned  by  the  Attorney 
General. 

"In  view  of  the  fact  that  the  fifteen  requests  now  madfc 
in  this  second  demand  are  all  embraced  in  one  form  or  an- 
other in  the  forty-six  requests  heretofore  made,  and  which 
became  the  demands  of  this  Board  when  it  issued  the  first 
order  herein  at  the  request  of  the  Attorney  General,  and  that 
said  second  demand  is  in  the  nature  of  a  repetition  and  only 
serves  to  burden  the  record,  and  in  view  of  the  fact  that 
it  would  be  an  idle  ceremony  for  the  Board  to  re-order  the 
defendant  Milwaukee  Railway  Company,  to  furnish  infor- 
mation, which  the  Board  has  already  ordered  the  defendant 
to  furnish,  and  concerning  which  a  mandamus  action  is 
pending,  the  Board  declines  to  make  the  second  order  re- 
quested by  the  Attorney  General. 

"In  this  connection  the  Board  deems  it  only  fair  to  say 
that  it  issued  its  first  order  herein  in  entirely  good  faith 
and  that  while  it  entertained  some  doubts  as  to  its  jurisdic- 
tion to  make  all  of  the  forty-six  demands  requested  by  the 
Attorney  General,  it  was  of  the  opinion  that  the  State  of 
Montana,  as  a  sovereign  state,  was  entitled  to  all  the  in- 
formation demanded  from  the  Milwaukee.  The  board  felt, 
of  course,  that  the  Attorney  General  was  of  the  same  opin- 
ion, or  he  would  not  have  asked  the  Board  to  issue  the 
order  for  the  forty-six  demands.  Now,  and  with  all  due 
respect  to  the  Attorney  General,  whose  opinion  seems  to 
have  been  somewhat  modified,  this  Board  feels  that  its  first 
order  is  valid,  and  that  the  State  of  Montana  is  entitled  to 
the  information  asked  for,  by  and  through  its  Attorney 
General,  and  consequently  the  Board  will  not  abandon  its 
first  order.  If  parts  of  that  first  order  are  invalid  the 
Board  feels  that  the  court  is  competent  to  separate  the  un- 
lawful from  the  lawful,  and  this  being  true,  if  the  fifteen 
demands  now  made  by  the  Attorney  General  are  good,  since 
they  are  embraced  in  the  first  demand  of  the  Attorney 
General,  and  order  of  the  Board  thereon,  they  will  be  sus- 
tained by  the  courts,  though  the  remaining  thirty-one  de- 
mands, or  some  part  thereof,  are  held  to  be  invalid  and 
beyond  the  jurisdiction  of  the  Board.  No  party  to  the 
case  should  be  required  to  furnish  information  which  is 
open  to  all  parties  in  available  public  records. 

"At  this  time  the  Board  specifically  requests  that 
the  Attorney  General  proceed  with  all  reasonable  dispatch 
with  the  mandamus  action   against  the  Milwaukee   Railway 
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Company,  in  order  that  there  may  be  a  final  determination 
in  the  premises  by  the  Supreme  Court  of  Montana,  before  it 
enters  upon  its  July  vacation  or  by  the  United  States  District 
court  of  Montana,  in  the  event  the  litigation  is  carried  into 
that  court." 

Thereafter,  on  the  29th  day  of  May,  1923,  counsel  for 
the  defendant  Milwaukee  railroad  made  the  following  an- 
nouncement : 

"Mr.  Murphy :  I  will  say  with  reference  to  the  matter 
of  expediting  the  matter  of  the  hearings,  while  I  haven't 
had  the  advantage  of  a  conference  with  Mr.  Dudley  recently, 
I  am  very  sure  it  will  be  his  disposition  to  appear  in  Helena 
at  any  time  it  will  accommodate  the  Court  and  the  Attorney 
General,  for  the  purpose  of  disposing  of  the  impending 
matter. 

"Mr.  Rankin:  I  am  glad  to  hear  it.  If  he  does,  it  will 
be  the  first  time."     (Tr.  pp.  1271-1272). 

And   further   on: 

"Commissioner  Ross:  Just  a  moment;  Mr.  Attorney 
General,  do  I  understand  you  that  you  do  not  need  the  in- 
formation that  you  requested  prior  to  opening  up  this 
hearing? 

"Mr.  Rankin:  I  am  willing  to  rest  the  case  without  ob- 
taining that  information,  because  if  I  obtain  it  on  one  road, 
I  will  be  diverted  on  all  roads,  and  I  don't  care  to  be  delayed 
for  six  months  to  a  year. 

"Commissioner  Ross:  Well,  will  you  proceed  in  court 
with  the  litigation  now  pending,  as  expeditiously  as  you 
possibly  can? 

"Mr.  Rankin:    Will  I  proceed? 

"Commissioner  Ross:     Yes. 

"Mr.  Rankin:     Of  course  I  shall. 

"Commissioner  Ross:    Very  well."     (Tr.  p.  1273). 

A  few  minutes  later  the  Attorney  General  stated: 

"Mr.  Rankin:  I  wish  to  say  now,  with  reference  to  the 
order  previously  made,  that  if  it  entails  a  delay  of  the  de- 
cision in  this  case,  I  shall  not  pursue  the  order  further  in 
the  state  court.  I  am  not  going  to  litigate  after  a  case  has 
ended,  and  spending  my  time  litigating  and  seeking  addi- 
tional information,  unless  this  Board  will  state  in  advance 
that  it  will  re-open  this  case,  and  if  this  Board  won't  re-open 
this  case,  I  will  not  litigate  the  matter  further. 

"Commissioner  Ross:  I  think  it  was  stated  by  the 
Chairman  some  time  ago,  you  made  your  motion  for  the 
information  of  Mr.  Dudley,  about  a  week  or  so  ago,  that 
the  case  would  be  held  open,  pending  the  action  of  the  court. 
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"Mr.  Rankin:  And  we  will  have  a  chance  to  introduce 
further  evidence  at  that  time? 

"Commissioner  Ross:  Oh,  yes,  you  will  have  that  op- 
portunity at  that  time.  Isn't  that  your  understanding,  Mr. 
Boyle? 

"Commissioner  Boyle:    Yes."      (Tr.   pp.   1278-1279). 

"Mr.  Murphy:  May  it  please  the  Commission,  I  would 
like  to  state  in  the  record  that  at  the  time  of  the 
service  of  the  original  order  to  produce  information  in 
this  docket  and  up  to  the  present  time,  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company  has  considered  the 
order  as  a  single  order,  calling  for  certain  information.  We 
felt  then,  and  we  feel  now,  that  it  was  neither  competent 
for  us,  nor  perhaps  were  we  able  to  differentiate  between 
those  portions  of  the  order  which  might  be  relevant  and 
material,  and  within  the  jurisdiction  of  the  Board,  and 
those  which  might  not  be,  and  in  view  of  that  portion  of 
the  recent  order  of  the  Board  that  if  parts  of  the  first 
order  are  invalid,  the  Board  feels  that  the  courts  should 
separate  the  unlawful  from  the  lawful,  we  desire  to  state 
that  our  position  is,  it  was  certainly  not  within  our  power, 
nor  would  we  have  been  permitted,  either  by  the  Commis- 
sion or  by  the  court  to  arbitrarily  separate  the  demands 
of  the  Attorney  General  and  furnish  such  as  we  please  and 
omit  to  furnish  such  as  we  please. 

"Commissioner  Ross:  That  would  be  also  true  with 
the  last  request,  of  the  fifteen,  would  it  not? 

"Mr.  Murphy:     I  think  so,  yes. 

"Mr.  Rankin:  I  wish  to  say,  some  days  ago,  Mr. 
Murphy,  when  you  were  not  here,  the  Board  requested  Mr. 
Dudley  to  furnish  certain  information.  At  that  time  I  told 
Mr.  Dudley,  in  the  presence  of  the  Board  in  open  hearing 
here,  that  the  state  would  be  satisfied,  as  far  as  this  hear- 
ing was  concerned,  to  receive  from  him  the  information 
furnished  by  the  other  roads,  and  that  Mr.  Dudley  refused 
to  furnish   that  information  furnished  by  the  other  roads. 

"Commissioner  Ross:  And  these  fifteen  contain  some 
of  those  things  that  he  refused  at  that  time ;  isn't  that  true  ? 

"Mr.   Rankin:     Yes."      (Tr.  pp.   1280-1282). 

Two  days  later  the  Attorney  General  made  his  last 
public  announcement  so  far  as  the  Board  is  advised  with 
respect  to  the  abortive  attempt  to  compel  the  Milwaukee 
railroad  to  furnish  the  information  required: 

"Mr.  Rankin:  May  it  please  the  Board,  in  connection 
with  the  lawsuit  in  the  courts,  I  wish  to  make  this  state- 
ment:   The  State  declines  to  be  diverted  from  the  question 
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of  railroad  rates  to  a  collateral  lawsuit  in  the  courts  to 
determine  the  constitutionality  of  laws  compelling  railroads 
to  furnish  information  upon  request  that  would  eventually 
end  in  the  Supreme  Court  of  the  United  States  and  delay 
a  decision  on  freight  rates  for  an  indefinite  time.  The 
Milwaukee  Railroad  through  its  attorney  declared  to  me 
after  we  had  appeared  before  Judge  Horsky  that  he  would 
not  furnish  the  information  requested  until  compelled  to 
do  so  by  the  court  of  last  resort  which  is  the  United  States 
Supreme  Court. 

"The  only  reason  for  the  request  to  this  Commission 
for  the  second  order  was  the  fact  that  the  Milwaukee  ad- 
mitted that  it  could  furnish  the  information  of  the  fifteen 
items  without  delay.  It  is  the  opinion  of  the  plaintiff  that 
since  the  rates  on  coal  are  51  per  cent  higher  than  they 
were  in  the  spring  of  1918,  according  to  the  railway  com- 
panies' admissions  and  that  the  rates  on  wheat  are  ap- 
proximately 40  per  cent  higher  and  the  rates  on  livestock 
are  very  much  higher,  and  that  the  rates  on  all  of  these 
commodities  are  wholly  disproportionate  to  their  value  and 
should  be  substantially  reduced  forthwith  and  without  any 
delay  incident  to  the  lawsuits  in  the  courts. 

"And  inasmuch  as  one  of  the  principal  duties  of  the 
Montana  Railroad  Commission  is  to  protect  the  people  of 
Montana  against  excessive,  unreasonable  and  exorbitant 
intrastate  freight  rates  and  by  reason  thereof  it  is  fully 
acquainted  with  the  present  intrastate  freight  rate  structure, 
we  urge  that  a  decision  be  had  as  to  rates  on  coal,  wheat  and 
livestock  at  the  close  of  the  evidence. 

"Moreover,  the  state  is  convinced  that  sufficient  evi- 
dence has  been  adduced  to  warrant  reduction  in  rates  on 
almost  every  commodity  save  sand  and  gravel  without 
spending  the  time  to  endeavor  to  obtain  information  that 
should  have  been  on  file  with  the  Railroad  Commission 
years  ago;  and  further,  the  state  is  convinced  that  the 
technical  delays  incident  to  fighting  lawsuits  through  the 
appellate  courts  that  are  entirely  collateral  to  the  real  issue 
of  rates  would  be  compelling  the  people  of  Montana  to  pay 
the  excessive,  unreasonable  and  exorbitant  freight  rates 
during  the  delay. 

"The  state  therefore  prefers  to  submit  its  case  for  de- 
termination at  the  close  of  the  evidence  and  leave  the  re- 
sponsibility for  the  present  and  future  freight  rates  where 
it  belongs,  namely,  with  the  honorable  members  of  the 
Montana  Railroad  Commission,  which  board  has  full  auth- 
ority and  supervision  of  intrastate  freight  rates."  (Tr.  pp. 
1304-1305). 
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The  official  record  in  the  courthouse  of  Lewis  and 
Clark  County  of  the  mandamus  proceeding  brought  by  the 
complainant  against  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company  shows  the  following  as  the  status  of 
said  proceeding,  on  the  day  this  instant  case  is  decided, 
to-wit,  April  22,  1924: 


THE   STATE   OF  MONTANA, 

Plaintiff, 
vs. 

FREIGHT   RATES 
CHICAGO,    MILWAUKEE    &    ST. 
PAUL  RY.  CO.,  a  Corporation, 

Defendant. 


Wellington  D.  Rankin,  Attorney. 

April  12,  1923,  Filed  Complaint,  Issued  Summons. 


IN  THE  DISTRICT  COURT  OF  THE  FIRST  JUDICIAL 
DISTRICT  OF  THE  STATE  OF  MONTANA,  IN  AND 
FOR  THE  COUNTY  OF  LEWIS  AND  CLARK. 

STATE    OF   MONTANA,         I  gs 
County  of  Lewis  and  Clark.     \ 

I  HEREBY  CERTIFY  that  the  foregoing  is  a  full,  true, 
correct  and  compared  copy  of  the  Register  of  Actions  in 
Cause  No.  11898,  Entitled  the  State  of  Montana,  plaintiff, 
vs.  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  a 
corporation,  Defendant,  and  that  the  above  is  the  only 
entry  made  in  said  Register  of  Actions  in  the  above  en- 
titled cause  up  to  and  including  April  22nd,  1924,  as  the 
same  appears  to  me  of  record  in  the  office  of  the  Clerk 
of  the  above  Court. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  this  court,  this  22nd 
day  of  April,  A.  D.,  1924. 

(Signed)  WILL  WHALEN, 

Clerk   of  the   District   Court   of   the   First   Judicial 
District  of  the   State  of  Montana,   in  and   for  the 
County  of  Lewis  and  Clark. 
(SEAL) 
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Notwithstanding  the  repeated  representations  made  to 
this  Board  that  the  Attorney  General  would  defend  the 
order  which  the  Board  made  at  his  request  and  for  his 
benefit,  in  every  court  in  which  that  order  was  assailed,  the 
record  finally  shows  that  the  Attorney  General  has,  to 
all  intents  and  purposes,  so  far  as  this  case  is  concerned, 
utterly  abandoned  the  attempt  to  make  the  Milwaukee  Rail- 
road Company  furnish  the  information  desired.  Indeed,  in 
view  of  the  fact  that  the  official  record  shows  that  the  suit 
was  merely  filed,  and  no  service  had  upon  the  Milwaukee, 
or  any  other  steps  taken  to  bring  that  company  into  court, 
in  the  year  which  has  elapsed  since  the  suit  was  filed,  it 
is  a  fair  inference  that  there  was  never,  at  any  time,  any 
serious  intention  of  attempting  to  carry  through  the  suit. 

A  Challenge  to  Railroad  Regulation. 

Since  the  1st  day  of  March,  1907,  the  State  of  Mon- 
tana, acting  by  and  through  its  Board  of  Railroad  Commis- 
sioners, has  fixed  and  established  every  rate  under  which 
property  has  moved  in  intrastate  commerce  in  Montana.  The 
first  state  made  tariff  became  effective  August  15th,  1907. 
(Mont.  R.  R.  Com.  Rep.  55). 

Section  13  of  the  railroad  commission  act  provides  in 
part  as  follows: 

"The  power  and  authority  is  hereby  vested  in  the  said 
Board,  and  it  is  hereby  made  its  duty  to  adopt  as  soon  as 
practicable  after  the  organization  of  the  Board,  all  necessary 
rates,  charges  and  regulations  to  govern  and  regulate 
freight  and  passenger  tariffs,  to  correct  abuses  and  pre- 
vent unjust  discrimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  different  railroads  in 
this  state,  and  to  make  the  same  effective  by  enforcing  the 
penalties  prescribed  in  this  Act." 

Section  15  of  the  original  railroad  commission  act  pro- 
vides in  part  as  follows: 

"The  said  Board  shall  have  the  power  from  time  to  time 
to  change,  alter,  amend  or  abolish  any  classification  or  rate 
established  by  it  when  deemed  necessary,  and  such  amended, 
altered  or  new  classifications  or  rates  shall  be  put  into 
effect  in  the  same  manner  as  original  classifications  or 
rates." 

Therefore,  any  complaint  such  as  the  one  at  bar 
squarely  challenges  the  regulatory  system  which  the  state 
has,  itself,  set  up  for  the  good  of  its  people.  The  complaint, 
which  is  the  foundation  of  this  case  attacks  as  unreasonably 
high,  every  intrastate  freight  rate,  and  as  discriminatory 
nearly  every  intrastate  freight  rate.  In  effect,  it  declares 
that  the  state,  in  the  exercise  of  its  rate  making  function 
has  prescribed  rates  which   are   unreasonably   high,   unfair, 
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unjust  and  inequitable  and,  to  borrow  phrases  commonly 
employed  by  complainant  during  the  case,  excessive,  exorbi- 
tant and  unconscionable.  The  State  of  Montana,  as  an  or- 
ganized political  society  can  only  act  through  its  public 
officers.  Consequently,  the  challenge  flung  at  the  state's 
regulatory  system  is  a  direct  charge  that  the  public  officers 
invested  with  the  rate  making  authority — this  Board — have 
not  performed  their  public  duties  as  prescribed  by  law  but 
have,  on  the  contrary,  made  rates  in  violation  of  the  very 
terms  of  the  railroad  commission  act. 

This  is  the  first  time  in  its  existence  of  over  seventeen 
years  that  a  general  rate  case  has  been  brought  before 
the  Board.  Heretofore  shippers  and  others  interested  have 
been  content  to  take  up  in  piece-meal  single  rates  or  single 
rate  structures  or  group  rates  affecting  their  particular  in- 
terests. To  the  extent  that  the  evidence  in  this  case  permits 
inquiry  into  the  efficiency  of  the  state's  regulatory  system, 
complainant's  challenge  will  be  squarely  met.  Indeed,  this 
Board  welcomes  the  opportunity  to  acquaint  the  people  of 
Montana  with  its  work  and  to  account  to  them  for  the  per- 
formance of  the  Board's  public  duties. 

The  History  of  Railroad  Regulation. 

Intelligent  consideration  of  the  issues  involved  in  this 
case  is  impossible  without  a  thorough  understanding  of  the 
subject  matter  of  regulation,  of  the  extent  of  regulation  and 
of  the  historical  growth  of  the  system. 

A  brief  reference  to  the  genesis  of  public  price  fixing 
may  serve  to  emphasize  the  precise  problem  which  a  railroad 
commission  or  any  other  price  fixing  agency  is  confronted 
with  at  every  turn.  Of  course  all  private  property  is  more 
or  less  regulated  by  those  who  do  not  own  such  property. 
The  state,  representing  an  organized  political  society  limits 
the  use  of  property  in  numberless  ways.  Indeed,  it  is  for- 
bidden to  possess  some  species  of  property  and  in  many 
instances,  sale  and  transfer  of  property  are  forbidden.  Or- 
dinarily, however,  possession  and  transfer  are  left  un- 
touched and  it  is  only  the  use  of  property  which  is  regulated 
and  hedged  about  with  restrictions.  Limitations  are  en- 
forced, in  our  country,  by  legislative,  judicial  and  executive 
declarations,  utterances  and  orders  which,  in  the  end,  depend 
for  their  force  upon  the  support  of  dominant  public  opinion. 
This  opinion  is  variously  manifested,  but  in  the  end  its 
dominance  depends  upon  physical  force. 

The  foregoing  applies  to  property  generally.  The  farmer 
may  sell  a  horse  or  a  cow  or  his  wheat  crop,  the  merchant 
the  goods  on  his  shelf,  the  fuel  dealer  the  coal  or  wood  in 
his   yard,   the   lawyer,   doctor   and   dentist   his   services   for 
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whatever  he  can  get  for  his  goods  or  services  in  the  market. 
Neither  these  persons  nor  thousands  of  others  are  required 
to  consult  the  law  for  an  applicable  price  when  it  comes  to  a 
sale  of  their  property  or  of  their  services.  Railroads,  on 
the  other  hand,  cannot  sell  transportation  service  at  a  price 
other  than  that  fixed  by  the  people,  acting  through  the  Fed- 
eral or  State  governments.  The  price  is  fixed  for  the  rail- 
road by  force  of  the  published  rate.  The  railroad  business 
is  called  "public;"  the  former  business,  "private." 

"The  distinction  between  the  private  callings — the  rule — 
and  the  public  callings — the  exception — is  a  division  in  the 
law  governing  our  business  relations  which  has  and  will 
have  most  important  consequences.  The  causes  of  the  di- 
vision are  economic  rather  than  strictly  legal.  Free  competi- 
tion, the  very  basis  of  the  modern  social  organization,  super- 
seded almost  completely  mediaeval  restrictions,  but  it  has 
just  come  to  be  recognized  that  the  process  of  free  competi- 
tion fails  in  some  cases  to  secure  the  public  good,  and  it  has 
been  reluctantly  admitted  that  some  control  is  necessary  over 
such  lines  of  industry  as  are  affected  with  a  public  interest. 
At  this  point  the  problem  of  public  callings  becomes  a 
legal  one. 

"In  private  businesses,  one  may  sell  or  not,  as  one 
pleases,  manufacture  what  qualities  one  chooses,  demand  any 
price  that  can  be  got,  and  give  any  rebates  that  are  ad- 
vantageous. But  in  public  businesses  one  must  serve  all 
that  apply  without  exclusive  conditions,  provide  adequate  fa- 
cilities to  meet  all  the  demands  of  the  consumer,  exact  only 
reasonable  charges  for  the  services  that  are  rendered,  and 
between  customers  under  similar  circumstances  make  no  dis- 
criminations. 

"The  significance  of  this  distinction  between  the  public 
calling  and  the  private  calling  may  be  appreciated  from  an 
examination  of  the  general  course  of  events  leading  up  to 
the  present  industrial  situation.  For  this  distinction  be- 
tween the  public  callings  and  the  private  callings  has  been 
taken  in  our  law  from  the  earliest  times  to  the  present  day." 
Beale  and  Wyman  On  Railroad  Rate  Regulation,  Section  One. 

We  will  not  stop  now  to  consider  the  mediaeval  begin- 
nings of  public  price  regulation.  At  all  times  in  economic 
history,  both  restriction  and  freedom  are  to  be  found  in  the 
law.  The  proportion,  however,  changes  greatly ;  in  one  epoch 
there  is  much  legal  limitation  with  little  freedom  left;  in 
another  age,  there  is  almost  universal  competition  with  some 
little  franchise  to  be  found.  And  the  rule  will  generally  hold 
true  that  the  more  the  natural  laws  of  competition  regulate 
service  and  price,  the  less  the  state  need  interfere  in  these 
respects ;  but  conversely,  when  competition  ceases  to  act  ef- 
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ficiently,  state  control  becomes  necessary.  In  the  middle 
ages,  not  only  did  the  law  regulate  business  indirectly 
through  the  courts,  but  Parliament  itself  frequently  regu- 
lated the  prices  of  the  necessities  of  life  by  direct  legislation. 
"The  great  staples,  like  wool  and  food,  were  habitually  regu- 
lated in  this  way,  and  the  employment  and  the  price  of  labor 
was  a  subject  of  statutory  provision.  Thus,  in  1266,  Henry 
III.,  after  reciting  former  statutes  to  the  same  effect,  regu- 
lated the  price  of  bread  and  ale  according  to  the  price  of 
wheat  and  barley,  and  forbade  forestalling;  that  is,  corner- 
ing the  market.*  In  1344  the  ordinances  fixing  the  export 
prices  of  wool  were  repealed  after  some  years  of  trial.f 
In  1349  all  laborers  were  obliged  to  serve  for  the  customary 
wages,  and  butchers,  fishmongers,  regraters,  hostelers  (i.  e., 
innkeepers),  brewers,  bakers,  poulterers,  and  all  other  sellers 
of  all  manner  of  victuals,  were  bound  to  sell  for  a  reasonable 
price.J  These  statutes  continued  in  force  throughout  the 
middle  ages,  and  until  after  the  settlement  of  America." 
Beale  and  Wyman  On  Railroad  Rate  Regulation,  Section  Four 

In  the  middle  ages,  common  or  public  callings  embraced 
the  surgeon  (for  there  were  so  few  of  them)  the  tailor 
(these  multiplied  so  rapidly,  that  they  have  long  since 
dropped  out  of  the  class  of  public  servants),  the  blacksmith, 
(because  there  were  so  few  of  them  and  scattered  at  remote 
points  on  the  road)  the  innkeeper,  (because  inns  were  a  long 
distance  apart  and  the  roads  infested  with  robbers)  the  car- 
rier (because  there  were  comparatively  few  who  would  un- 
dertake to  travel  over  the  lonely  roads  of  Plantagenet  Eng- 
land and  the  necessity  of  their  service  was  very  great). 

From  the  earliest  times  it  has  been  agreed  that  the 
common  carrier  of  goods  is  a  public  employment.  A  state- 
ment of  the  early  law  is  to  be  found  in  one  of  the  leading 
cases  on  carriers,  Jackson  vs.  Rogers,  2  Show.  23,  in  1683, 
where  a  carrier  travelling  from  London  to  Lynmington,  and 
he  was  doubtless  either  a  small  carter  or  a  mere  porter, 
refused  to  carry  goods  "though  offered  his  hire."  He  was 
held  to  respond  in  damages,  it  being  alleged  and  proved 
"that  he  had  convenience  to  carry  the  goods."  It  being  es- 
tablished that  the  carrier  must  serve  over  his  route  and  to 
the  extent  of  his  capacity,  it  was  likewise  determined,  at 
an  early  date,  that  in  the  absence  of  an  express  agreement 
as  to  his  price  the  carrier  might  collect  a  reasonable  rate. 
A  reasonable  rate,  and  no  more.  Bastard  vs.  Bastard,  2 
Shower,  81,  1679.  It  was  a  long  time  before  the  consti- 
tuents of  'a  reasonable  rate'  were  worked  out. 


*  Rl   Hen.   3,    Stat.    1. 
t  18  Ed.   3,  Cap.   3. 
t  23  Ed.   3,   Cap.    1. 
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It  was  natural  enough  that  the  American  colonists 
should  follow  the  English  example.  There  was  colonial  price 
fixing,  but  up  until  the  middle  of  the  nineteenth  century 
the  law  of  public  callings  had  a  very  narrow  application  in 
the  United  States.  Just  before  the  beginning  of  the  nine- 
teenth century  the  need  for  transportation  of  persons  and 
goods,  more  quickly  and  more  cheaply  between  distant  com- 
munities began  to  outgrow  the  facilities  for  commerce  then 
at  the  disposal  of  the  public.  The  solution  of  the  problem 
became  most  pressing  and  the  scheme  gradually  worked  out 
was  for  a  system  of  improved  turnpikes,  the  construction 
of  canals  and  the  development  of  waterways.  Since  these 
improved  highways  were  open  to  all,  they  were,  of  course, 
public  in  character  and  subject  to  public  regulation.  Toll 
bridges  and  toll  roads  were  common.  During  the  nineteenth 
century,  the  common  carrier,  after  the  introduction  of  the 
railways,  became  of  such  consequence  in  the  industrial  or- 
ganization that  the  other  public  callings  were  overshadowed 
and  have  been  at  times,  almost  lost  to  sight.  Nowhere  in 
the  world  has  railroad  development  been  projected  and  real- 
ized as  in  the  United  States. 

Indeed,  today  transportation  is  a  productive  function. 
Tranportation  is  as  vital  to  our  public  welfare  as  respiration 
is  to  human  life.  Therein  are  found  all  our  reasons  for 
regulating  commerce,  protecting  commerce,  for  fostering 
commerce  and  for  insuring  to  everyone  use  of  the  instru- 
mentalities at  reasonable  rates.  It  will  be  well  to  notice, 
briefly,  the  essentially  productive  character  of  transpor- 
tation. 

Of  the  national  income  which  was  created  during  1922, 
four  billion  dollars  were  paid  to  the  railroads  for  the  trans- 
portation of  freight.  This  constituted  not  far  from  6  per 
cent  of  the  total  income  in  1922,  and  measured  the  burden 
of  freight  rates  upon  producers  and  consumers  in  that  year. 
With  the  increased  industrial  activity  of  1923  the  bill  will 
come  roughly  to  $4,700,000,000.  Freight  rates  had  absorbed 
almost  exactly  the  same  percentage  of  the  national  income 
in  1900  and  in  1910.  They  amounted  to  $1,052,000,000  in 
1900,  when  the  national  income  was  $17,9"65,000,000.  In 
1910  they  were  $1,925,553,000  and  the  national  income  was 
$31,100,000,000.  In  1917  they  fell  to  5.25  per  cent  but  by 
1922  they  were  again  at  6  per  cent. 

In  common  sense  language,  this  means  that  6  per  cent 
of  the  food  and  clothing  which  we  produce,  of  the  iron,  steel 
and  coal,  of  the  houses  which  are  built  and  of  the  personal 
services  which  are  rendered,  is  devoted  to  the  support  of 
the  people  who  transport  the  products  of  field,  forest,  and 
mine  to  the  point  of  manufacture;  and  who  carry  the  prod- 
ucts of  our  factories  back  to  the  consumer. 
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The  advantage  which  the  nation  derives  from  the  trans- 
portation function  rendered  by  the  railroads  in  return  for 
freight  rates  is  the  increased  production  per  worker  and  per 
unit  of  capital  employed  which  results  from  the  geographical 
division  of  industry.  Because  of  transportation  we  are  en- 
abled to  produce  commodities  at  the  points  where  the  output 
per  worker  and  per  unit  of  machinery  and  equipment  is  the 
largest.  Fertile  valleys  and  auspicious  climatic  conditions 
are  of  little  use  until  transportation  facilities  are  provided 
to  carry  the  products  to  the  point  of  consumption.  Lumber 
is  cut  from  the  rich  stores  of  our  natural  forests.  In  the 
absence  of  railroads,  it  would  be  necessary  to  procure  it  from 
expensive  reforested  areas  near  our  cities.  Tropical  fruits 
and  vegetables  come  from  areas  where  nature  supplies  the 
heat  and  the  equability  of  climate  which  would  otherwise  be 
obtained  only  under  glass  and  with  artificial  heat.  For  the 
service  thus  rendered  and  for  the  advantages  in  production 
which  flow  from  the  geographical  division  of  industry,  6  per 
cent  of  the  resulting  product  is  paid  to  the  labor  and  capital 
engaged  either  directly  or  indirectly  in  transporting  commo- 
dities by  rail. 

Modern  industry  has  been  carried  on  so  long  under  this 
plan  of  geographically  localized  production  that  it  is  impos- 
sible to  say  how  much  larger  our  output  is  at  present  than 
it  would  be  in  the  absence  of  transportation.  But  it  is  cer- 
tainly many  times  the  sum  which  we  pay  to  the  railroads 
in  freight  and  passenger  rates.  This  manner  of  regarding 
the  matter  is  fundamental  to  a  consideration  of  the  trans- 
portation problem.  It  is  easy  to  forget  that  transportation 
is  the  function  which  has  made  possible  the  unprecedented 
productivity  of  modern  industrial  society.  It  is  well,  there- 
fore, to  state  clearly  just  what  the  burden  of  freight  rates 
comes  to  in  terms  of  goods  and  services.  In  this  manner 
we  are  able  to  see  clearly  that  those  who  are  engaged  in 
transporting  commodities  by  rail  receive  only  a  small  por- 
tion of  the  additional  output  which  is  made  possible  by  the 
geographical  distribution  of  industry.  Transportation  is  an 
indispensable  factor  in  our  modern  industrial  society. 

But  it  is  not  necessary  to  argue  the  productive  nature  of 
transportation.  It  is  a  permanent  and  abiding  part  of  our 
industrial  structure,  and  will  remain  so.  What  we  wish  to 
know  is  whether  it  has  been  less  efficient  in  the  utilization 
of  the  labor  and  capital  which  have  been  put  at  its  disposal 
to  use  in  transporting  products  than  the  industries  which 
have  produced  them.  Our  economic  situation  has  changed 
so  rapidly  during  the  last  twenty  years  that  it  has  not  been 
easy  to  follow  the  relative  position  and  functioning  of  trans- 
portation which  ministers  to  every  phase  of  our  national 
economic  life. 
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A  comparison  of  the  distribution  of  our  population  with 
the  distribution  of  the  persons  on  farms  will  make  apparent 
the  indispensable  nature  of  transportation  in  our  industrial 
structure.  Almost  exactly  one-half  of  our  people  live  in  the 
northeast  corner  of  the  United  States  which  lies  east  of  the 
Mississippi  river  and  north  of  the  Ohio  and  the  Potomac. 
The  area  of  this  section  is  only  15  per  cent  of  the  continental 
United  States.  Of  the  31,000,000  people  who  live  on  farms, 
only  7,500,000,  or  less  than  25  per  cent,  live  in  this  area.  The 
remaining  three-fourths  of  the  people  on  farms  live  south 
of  the  Ohio  and  Potomac,  and  west  of  the  Mississippi.  Trans- 
portation has  made  all  that  wide  expanse  of  territory  avail- 
able for  agricultural  production. 

The  old  principle  that  proximity  to  markets  contributes 
greatly  to  the  value  of  land  has  been  in  considerable  degree 
offset  by  the  development  of  railroads.  While  24  per  cent 
of  the  acreage  of  improved  land  in  farms  is  situated  in  this 
densely  populated  northeastern  section  of  the  country,  the 
value  of  all  land  exclusive  of  buildings  and  other  improve- 
ents  in  this  section  is  only  26  per  cent  of  all  farm  land  in 
the  United  States. 

The  value  of  improved  land  in  this  densely  populated 
section  is,  therefore,  only  slightly  above  the  average  of 
farm  land  in  the  whole  country.  Texas,  which  stands  at  the 
other  extreme,  contains  12  per  cent  of  all  land  in  farms  and 
6.2  per  cent  of  all  improved  land  in  farms.  The  value  of 
farm  lands  in  Texas,  exclusive  of  buildings,  is  6  per  cent  of 
the  total  value  of  such  land  in  the  United  States.  Iowa  con- 
tains 5.6  per  cent  of  all  improved  land  in  farms  in  the 
country.  The  value  of  its  farm  lands  is  12.2  per  cent  of  all 
such  land  values  in  the  United  States. 

It  is  obvious  that  no  such  values  for  this  land  could 
exist  at  points  so  far  distant  from  the  consuming  center  of 
the  country  without  our  present-day  system  of  transporta- 
tion. The  distribution  of  these  values  is  a  striking  example 
of  the  manner  in  which  railroad  transportation  has  counter- 
acted the  effects  of  distance  from  markets  upon  the  value  of 
natural  resources  such  as  agricultural  land. 
"The  Place  of  Transportation  in  Our  Industrial  Structure," 
Report  No.  1  of  the  National  Transportation   Institute, 

Pages  4  to  7,  Inclusive. 

MUNN  VS.  ILLINOIS 

Any  discussion  of  the  foundations  of  railroad  regulation 
in  this  country  must  begin  and  end  with  the  case  of  Munn 
vs.  Illinois,  since  it  is  recognized  that  this  case  has  within 
its  view  all  public  duties  and  all  private  rights  which  are  es- 
tablished under  our  system  of  government.     Upon  the  right 
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understanding  of  this  distinction  depends  the  true  concep- 
tion of  our  general  theory  of  the  function  of  state  regulation. 

The  facts  of  the  case  are  worth  careful  examination. 
The  General  Assembly  of  Illinois  in  1871  had  passed  a 
statute  which  provided  a  maximum  rate  beyond  which  no 
person  should  charge  for  the  storage  of  grain  in  public  ele- 
vators. The  firm  of  Munn  &  Scott  refused  to  obey  the  act, 
and  accordingly  were  fined.  They  appealed  the  case  from 
court  to  court  until  the  Supreme  Court  of  the  United  States 
was  reached.  The  Supreme  Court  confirmed  all  the  decisions 
which  had  been  given  below  and  decided  against  the  de- 
fendant. The  points  to  be  noted  are  four.  The  elevator  of 
Munn  &  Scott  stood  upon  land  bought  by  them  by  private 
treaty;  they  had  no  privileges  in  the  public  streets;  they 
had  no  aid  from  the  public  treasury;  they  were  not  even 
incorporated.  Here,  then,  is  a  case  that  raises  the  question 
without   complication. 

As  a  general  problem,  Mr.  Justice  Waite  discusses  it: 
"This  brings  us  to  inquire  as  to  the  principles  upon  which 
this  power  of  regulation  rests,  in  order  that  we  may  deter- 
mine what  is  within  and  what  without  its  operative  effect. 
Looking,  then,  to  the  common  law,  from  whence  came  the 
right  which  the  constitution  protects,  we  find  that  when 
private  property  is  'affected  with  a  public  interest,  it  ceases 
to  be  juris  privati  only.'  This  was  said  by  Lord  Chief  Jus- 
tice Hale  more  than  two  hundred  years  ago  in  his  treatise 
De  Portibus  Maris,  and  has  been  accepted  without  objec- 
tion as  an  essential  element  in  the  law  of  property  ever 
since.  Property  does  become  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public  consequence,  and 
affect  the  community  at  large.  When,  therefore,  one  de- 
votes his  property  to  a  use  in  which  the  public  has  an  inter- 
est, he,  in  effect,  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus  cre- 
ated. He  may  withdraw  his  grant  by  discontinuing  the  use; 
but  so  long  as  he  maintains  the  use,  he  must  submit  to  the 
control." 

Beale  and  Wyman  in  Railroad  Rate  Regulation,  Section  28 

This  case  was  decided  in  1876.  Following  it  came  the 
Granger  cases,*  decided  in  the  same  year.  These  cases 
are  C.  B.  &  Q.  Railroad  Company  vs.  Iowa,  94  U.  S.  155; 
Peik  vs.  Chicago  and  Northwestern  Railway  Company,  94 
U.  S.  164;  Laurence  vs.  Same,  idem.;  Winona  and  St.  Peter 


•This  term  was  applied   by  Mr.    Justice   Field,    one  of  the  dissenting  justices 
Stone    vs.    Wisconsin,    94    U.    S.    1S3.       "It    thus    appears    that    this    name    was 

bestowed    upon    these    cases    by    an    unfriendly    hand."    James    K.     Eds;ill 

liei'ure   the   American    Bar   Association.      Reports.    18S7.     Vol.     X.    p.    2SS.      See 
Bryce,    The   American    Commonwealth,    Vol.    II.    p.    693,    et.    seq. 
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Railroad  Company  vs.  Blake,  94  U.  S.  180;  Stanes  vs.  Wis. 
94  U.  S.  181;  Chicago,  Milwaukee  and  St.  Paul  Railroad  vs. 
Ackley  94  U.  S.  179.  In  Munn  vs.  Illinois,  the  court  had  said 
that  it  recognized  that  the  regulatory  power  might  be 
abused.  The  language  of  the  Chief  Justice  was  as  follows: 
"We  know  that  this  is  a  power  which  may  be  abused;  but 
that  is  no  argument  against  its  existence.  For  protection 
against  abuse  and  legislatures,  the  people  must  resort  to 
the  polls,  not  to  the  courts."  The  Granger  cases,  following 
these  words,  expressly  laid  down  the  rule  that  "where  prop- 
erty has  been  clothed  with  a  public  interest,  the  legislature 
may  fix  a  limit  to  that  which  shall  in  law  be  reasonable  for 
its  use.  This  limit  binds  the  courts  as  well  as  the  people. 
If  it  has  been  improperly  fixed,  the  legislature,  not  the 
courts,  must  be  appealed  to  for  the  change." 

(  Peik  v.  Chicago,  Etc.  Railway  Company,  Supra.) 
By  these  decisions,  the  acts  of  the  legislature  and  of 
the  legislature's  instruments,  the  commissions,  were  beyond 
the  power  of  successful  challenge  in  any  court.  Property 
might  be  confiscated,  but  the  Constitution  of  the  United 
States  afforded  no  protection  against  it.  Of  course,  these 
doctrines  were  not  announced  without  opposition.  Mr. 
Justice  Field,  dissenting  in  Stone  v.  Wisconsin,  said  of  Munn 
vs.  Illinois:  "So  long  as  that  decision  remains,  it  will  be  a 
waste  of  words  to  discuss  the  question  argued  by  counsel  in 
these  cases.  That  decision,  in  its  wide  sweep,  practically 
destroys  all  the  guaranties  of  the  Constitution  and  of  the 
common  law  invoked  by  counsel  for  the  protection  of  the 
rights  of  the  railroad  companies.  Of  what  avail  is  the  con- 
stitutional provision  that  no  state  shall  deprive  any  person 
of  his  property  except  by  due  process  of  law,  if  the  state 
can,  by  fixing  the  compensation  which  he  may  receive  for 
its  use,  take  from  him  all  that  is  valuable  in  the  property? 
To  what  purpose  can  the  constitutional  prohibition  upon  the 
state  against  impairing  the  obligation  of  contracts  be 
invoked,  if  the  state  can,  in  the  face  of  a  charter  authoriz- 
ing a  company  to  charge  reasonable  rates,  prescribe  what 
rates  shall  be  deemed  reasonable  for  services  rendered? 
That  decision  will  justify  the  legislature  in  fixing  the  price 
of  all  articles  and  the  compensation  for  all  services.  It 
sanctions  intermeddling  with  all  business  and  pursuits  and 
property  in  the  community,  leaving  the  use  and  enjoyment 
of  property  and  the  compensation  for  its  use  to  the  discre- 
tion of  the  legislature."  (Stone  v.  Wisconsin,  94  U.  S.  181.) 
This  question  came  again  before  this  court  in  Railroad  Com- 
mission Cases,  116  U.  S.  307,  331,  and  while  the  right  of 
control  was  re-affirmed  a  limitation  of  that  right  was 
plainly  intimated  in  the  following  words  of  the  Chief  Jus- 
tice: 
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'From  what  has  thus  been  said,  it  is  not  to  be  inferred 
that  this  power  of  limitation  or  regulation  is  itself  without 
limit.  This  power  to  regulate  is  not  a  power  to  destroy,  and 
limitation  is  not  the  equivalent  of  confiscation.  Under  pre- 
tence of  regulating  fares  and  freights,  the  state  cannot 
require  a  railroad  corporation  to  carry  persons  or  property 
without  reward;  neither  can  it  do  that  which  in  law 
amounts  to  a  taking  of  private  property  for  public  use  with- 
out just  compensation,  or  without  due  process  of  law.' 

This  language  was  quoted  in  the  subsequent  case  of 
Dow  v.  Beidelman,  125  U.  S.  680,  689.  Again,  in  Chicago  & 
St.  Paul  Railway  v.  Minnesota,  134  U.  S.  418,  458,  it  was 
said  by  Mr.  Justice  Blatchford,  speaking  for  the  majority 
of  the  court: 

'The  question  of  the  reasonableness  of  a  rate  of  charge 
for  transportation  by  a  railroad  company,  involving  as  it 
does  the  element  of  reasonableness,  both  as  regards  the 
company  and  as  regards  the  public,  is  eminently  a  question 
for  judicial  investigation,  requiring  the  process  of  law  for 
its  determination.' 

And  in  Chicago  &  Grand  Trunk  Railway  v.  Wellman, 
143  U.  S.  339,  344,  is  this  declaration  of  the  law: 

'The  legislature  has  power  to  fix  rates,  and  the  extent 
of  judicial  interference  is  protection  against  unreasonable 
rates.' 

Budd  v.  New  York,  143  U.  S.  517,  announces  nothing 
to  the  contrary.  The  question  there  was  not  whether  the 
rates  were  reasonable,  but  whether  the  business,  that  of 
elevating  grain,  was  within  legislative  control  as  to  the  mat- 
ter of  rates.  It  was  said  in  the  opinion:  'In  the  cases 
before  us,  the  records  do  not  show  that  the  charges  fixed 
by  the  statute  are  unreasonable.'  Hence  there  was  no  occa- 
sion for  saying  anything  as  to  the  power  or  duty  of  the 
courts  in  case  the  rates  as  established  had  been  found  to  be 
unreasonable.  It  was  enough  that  upon  examination  it 
appeared  that  there  was  no  evidence  upon  which  it  could 
be  adjudged  that  the  rates  were  in  fact  open  to  objec- 
tion on  that  ground. 

"These  cases  all  support  the  proposition  that  while  it  is 
not  the  province  of  the  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a  tariff  of  rates  for  carriage, 
it  is  within  the  scope  of  judicial  power  and  a  part  of  judicial 
duty  to  restrain  anything  which,  in  the  form  of  a  regulation 
of  rates,  operates  to  deny  to  the  owners  of  property  invested 
in  the  business  of  transportation  that  equal  protection  which 
is  the  constitutional  right  of  all  owners  of  other  property. 
There  is  nothing  new  or  strange  in  this.  It  has  always 
been  a  part  of  the  judicial  function  to   determine   whether 
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the  act  of  one  party  (whether  that  party  be  a  single  indi- 
vidual, an  organized  body,  or  the  public  as  a  whole)  operates 
to  divest  the  other  party  of  any  rights  of  person  or  property. 
In  every  constitution  is  the  guarantee  against  the  taking  of 
private  property  for  public  purposes  without  just  compensa- 
tion. The  equal  protection  of  the  laws  which,  by  the  Four- 
teenth Amendment,  no  state  can  deny  to  the  individual,  for- 
bids legislation,  in  whatever  form  it  may  be  enacted,  by 
which  the  property  of  one  individual  is,  without  compensa- 
tion, wrested  from  him  for  the  benefit  of  another,  or  of  the 
public.  This,  as  has  been  often  observed,  is  a  government 
of  law,  and  not  a  government  of  men,  and  it  must  never  be 
forgotten  that  under  such  a  government,  with  its  constitu- 
tional limitations  and  guarantees  the  forms  of  law  and  the 
machinery  of  government,  with  all  their  reach  and  power, 
must  in  their  actual  workings  stop  on  the  hither  side  of  the 
unnecessary  and  uncompensated  taking  or  destruction  of 
any  private  property,  legally  acquired  and  legally  held."  Rea- 
gan v.  Farmers'  Loan  &  Trust  Co.,  154  U.  S.  362. 

Following  the  conclusion  just  set  out,  the  court  pro- 
ceeded to  an  examination  of  the  financial  condition  of  the 
railroad  company  involved  in  that  case.  It  was  asserted  by 
those  who  attempted  to  sustain  the  rates  as  reasonable,  that 
a  period  of  financial  depression  existed  which  decreased  the 
company's  revenues  and  that  the  company  would  have  to 
take  its  chance  along  with  other  industries.  The  court  found 
that  the  rates  were  confiscatory  and  in  so  doing,  answered 
the  argument  as  to  the  effect  of  a  period  of  general  de- 
pression in  this  language: 

"While  undoubtedly  there  has  been  lately  a  period  of 
financial  depression,  can  we  take  judicial  notice  of  the 
extent  to  which  that  depression  has  reduced  the  prices  of 
the  products  of  the  State;  and  is  the  report  of  the  Commis- 
sioner of  Agriculture  of  the  State  to  be  considered  as  evi- 
dence before  us,  and  accepted  as  substantially  correct,  both 
as  to  product  and  prices?  And  if  the  depreciation  of  prices, 
as  stated  in  said  report,  be  accepted  as  correct,  will  such  de- 
preciation uphold  a  compulsory  reduction  of  the  rates  of 
transportation  to  such  an  extent  that,  some  of  those  who  have 
invested  their  money  in  railroad  transportation  receive  no 
compensation  therefrom?  Is  it  just  to  deprive  one  party  of 
all  compensation  in  order  that  another  may  make  some 
profit?  They  who  invest  their  money  in  railroads  take  the 
same  chances  that  men  engaged  in  other  business  do  of 
making  profit  from  the  carrying  on  of  their  business ;  and, 
as  appears  from  other  cases  submitted  to  us  with  this,  some 
of  the  railroads  in  the  State  of  Texas  have  been  operated  at 
a  constant  loss.  But  such  possibilities  of  loss  are  simply 
the  natural  results  of  all  business  freely  carried  on,  against 
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which  the  law  is  powerless  to  afford  protection.  Very  dif- 
ferent are  the  considerations  which  arise  when  the  strong 
arm  of  the  law  is  invoked  to  compel  parties  engaged  in 
legitimate  business,  and  business  which  cannot  be  abandoned 
at  will,  to  so  reduce  their  charges  for  service  as  to  make  the 
carrying  on  of  that  business  result  in  a  continued  loss.  In 
the  one  case  the  law  is  powerless  to  prevent  injury;  in  the 
other  it  is  used  to  work  injury.  Counsel  suggest  that  the 
state  itself  may  construct  and  operate  railroads,  and  then 
may  properly  make  rates  so  low  that  the  business  is  done 
at  a  loss.  They  refer  to  the  postal  system  of  the  United 
States  which,  carried  on  for  the  common  welfare,  not  in- 
frequently results  in  a  loss  which  is  made  good  out  of  the 
public  treasury.  But  the  parallel  is  not  good.  In  the  case 
suggested  the  loss  is  cast  through  taxation  upon  the  general 
public,  and  all  bear  their  proportionate  share  of  that  loss 
which  is  incurred  in  securing  a  common  benefit,  while  the 
scope  of  this  legislation  is  to  secure  such  common  benefit  at 
the  expense  of  a  single  class.  The  equal  protection  of  the 
laws — the  spirit  of  common  justice — forbids  that  one  class 
should  by  law  be  compelled  to  suffer  loss  that  others  may 
make  gain.  If  the  State  were  to  seek  to  acquire  the  title 
to  these  roads,  under  its  power  of  eminent  domain,  is  there 
any  doubt  that  constitutional  provisions  would  require  the 
payment  to  the  corporation  of  just  compensation,  that  com- 
pensation being  the  value  of  the  property  as  it  stood  in  the 
markets  of  the  world,  and  not  as  prescribed  by  an  act  of  the 
legislature?  Is  it  any  less  a  departure  from  the  obligations 
of  justice  to  seek  to  take  not  the  title  but  the  use  for  the 
public  benefit  at  less  than  its  market  value?" 

Through  the  course  of  judicial  decision  then,  the  Fifth 
and  Fourteenth  Amendments  to  the  Federal  Constitution 
have  been  interpreted  as  protecting  the  property  of  the 
railroads,  in  common  with  other  private  property,  from  con- 
fiscation, that  is,  from  a  use  not  reasonably  paid  for.  And 
the  barrier  is  just  as  effective  against  legislative  enactment 
as  it  is  against  an  individual  who  attempts  to  make  use  of  a 
passenger  or  freight  car  without  paying  the  tariff  rate. 
We  turn  now,  from  a  consideration  of  the  origin  of  the  right 
to  regulate  the  railroads  and  from  discussion  as  to  the  extent 
of  that  right,  to  notice  the  historical  development  of  the 
instrumentalities  of  regulation.* 


♦The  most  far-reaching-  assertion  of  the  price  fixing-  power,  sustained  hy 
the  Supreme  Court  of  the  United  States,  is  found  in  Block  v.  Hirsh.  256  U.  S. 
135,  where  an  Act  of  Congress  clothed  a  commission  in  the  District  of  Colum- 
bia with  power  to  fix  fair  and  reasonable  rents.  The  court  held  that  the 
post  war  exigency  existing  in  the  District  clothed  the  letting  of  buildings 
there  with  a  public  interest  so  great  as  to  justify  regulation  by  law  while 
such    exigency    lasts. 
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"Public  demand  for  railroad  regulation  upon  a  compre- 
hensive scale  in  the  United  States  followed  close  upon  the 
panic  of  1873.  The  immediate  occasion  for  that  crash  had 
been  the  failure  of  the  Jay  Cooke  banking  house,  which, 
almost  unsupported,  had  financed  the  construction  of  the 
Northern  Pacific  to  the  Missouri  River  crossing  at  Bismarck, 
North  Dakota,  but  could  carry  the  burden  no  longer.  July 
1,  of  1875,  found  11,125  miles  of  line  in  the  hands  of  re- 
ceivers ;  the  overbuilding  of  railroads  was  an  underlying 
cause  of  the  crisis. f  Other  causes  lay  still  deeper;  the  mal- 
adjustment of  world  affairs  occasioned  by  war  on  two  con- 
tinents. 

"In  1860  but  one  considerable  line  of  railroad  existed 
west  of  the  Mississippi,  the  Hannibal  &  St.  Joseph,  less  than 
200  miles  long.  By  1873  there  had  been  built,  in  the  tier  of 
states  between  the  Missouri  River  and  the  Mississippi  River, 
over  9,000  miles  of  railroad,  and,  in  Kansas  and  Nebraska 
3,000  miles  more.  Kansas  City,  Omaha,  Minneapolis  and 
St.  Paul  were  railroad  centers.  Wisconsin  contained  some 
2,100  miles  and  Illinois  nearly  7,000.  These  railroads,  built 
into  new  country,  were  largely  dependent  upon  the  cereal 
crops,  wheat  and  corn,  and,  to  a  lesser  extent,  upon  livestock 
for  their  revenue  producing  traffic. 

"Grain  prices  had  been  high  during  the  war  and  the 
period  of  feverish  building;  so  high  as  to  tempt  settlers  to 
go  into  debt  to  secure  title  to  land  in  the  rich,  new  country.} 
Means  of  transportation  were  necessary  to  reach  the  market. 
In  some  instances,  farms  were  mortgaged  to  assist  in  financ- 
ing railroads,  and  the  national  government,  succumbing  to 
local  pressure,  and  to  the  importuning  of  promoters,  made 
generous  grants  of  public  land  to  attract  private  investment 
in  railroads.     Soon  newly  built  railroads  were  offering  set- 

tH.  II.  Swain,  Economic  Aspects  of  Railroad  Receiverships,  p.  70.  On 
January  1,  1872,  only  6  roads,  with  1.55  per  cent  of  the  total  mileage  of  the 
country  (941  miles)  were  in  the  hands  of  receivers.  The  peak  was  reached 
January  1,  1877,  when  85  companies  operating  13,972  miles,  18.19  per  cent  of 
the  total  were  in  the  receivers'  hands.  By  July  1,  1SS3,  only  20  companies, 
operating  2,100  miles,    1.S3  per  cent   of  the   total,   were   in   the  receivers'    hands. 

$"Not  less  immediately  connected  with  this  opening  up  and  settlement  of 
our  agricultural  west  w^as  still  another  phenomenon,  of  peculiar  interest  to 
the  study  of  the  ensuing  period.  The  average  price  of  grain  had  advanced 
with  great  rapidity  during  the  Civil  War.  In  1867,  the  price  of  wheat,  even 
on  the  Chicago  market,  reached  the  remarkable  level  of  $2.85  per  bushel;  nor 
was  this  price  greatly  above  the  annual  maximum  of  the  period.  In  a  large 
degree,  this  advance  resulted  from  inflation  of  the  American  currency.  But 
the  upward  movement  was  world-wide:  in  1S67  and  1868  the  average  price, 
even  in  England,  was  close  to  the  equivalent  of  two  dollars  a  bushel.  That 
any  such  abnormal  market  could  be  maintained  in  the  face  of  the  new  Ameri- 
can supplies  was  at  least  improbable.  The  area  of  wheat,  corn,  oats,  rye,  and 
barley  in  the  United  States  rose  from  64,418.518  acres  in  1S67  to  S6, 287, 648  in 
1875,  and  to  100.283,160  in  1S7S.  The  yield  of  these  five  crops  increased  from 
1,320,236,000  bushels  in  1866  to  2.290,008,000  in  1878.  the  annual  wheat  crop 
more  than  doubling  in  magnitude.  The  increase  in  cereal  production  was 
twice  as  rapid  as  the  country's  increase  in  population;  the  United  States 
became  therefore  the  leading  figure  in  the  world's  export  markets;  and  this 
was  certain  to  have  important  influence  on  prices."  Alexander  Dana  Noyes, 
Forty   years    of   American    Finance,    p.    3. 
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tiers  cheap  lands,  sold  on  installments,  while  newly  organized 
communities  were  voting  bond  issues  and  gratuities  to  other 
lines.  The  result  was  that  both  railroads  and  settlers  moved 
too  far  west  to  stand  a  period  of  dull  business  such  as  ac- 
companies deflation.  The  New  York  price  of  wheat  which, 
in  April  of  1867,  had  reached  a  record  price  of  $3,175  (paper 
currency)  had  fallen  to  $1,225  in  April  of  1870.  The  New 
York  price  of  corn  had  dropped  from  $1.81  in  January,  1865, 
to  54.75  cents  in  July,  1873.*  This  price  decline  was  so 
drastic  that  the  farmer,  selling  in  highly  competitive  mar- 
kets, netted  little  for  his  grain  and  livestock  after  meeting 
the  charges  for  the  essential  transportation  service.  He  soon 
held  the  railroad  companies  in  a  large  measure  responsible 
for  his  losses  not  because  he  was  a  poor  loser  but  because, 
for  farm  products,  transportation  charges  determined  to  a 
large  extent  whether  goods  once  produced  could  be  mar- 
keted. Freight  charges  were  a  tangible  item  deducted  from 
the  proceeds  of  sales.  Under  these  circumstances  it  was  not 
difficult  to  create  popular  excitement  against  freight  charges 
alleged  to  be  exorbitant.  Fifty  years  later  a  slump  in 
agricultural  prices  found  ready  explanation  of  the  same 
character.f 

"Throughout  the  Middle  West,  legislatures  were  elected 
which  were  pledged  to  enact  legislation  that  would  result 
in  rate  reductions.  In  the  group  of  upper  Mississippi  Valley 
states,  which  were  hardest  hit  by  the  depression — Illinois, 
Iowa,    Minnesota,    Missouri    and    Wisconsin,    together    with 


*G.  P.  Warren,  Prices  of  Farm  Products  in  the  United  States,  U.  S.  Dept. 
of  Agriculture,  Bulletin  No.  999,  pp.  29-30.  An  elaborate  study  is  that  of 
Wesley  C.   Mitchell,   Gold,   Prices   and  Wages   under  the  Greenback   Standard. 

fin  1921  a  Joint  Commission  of  Agricultural  Inquiry  was  created  to  inves- 
tigate  and   report   to   Congress   on   the   following   subjects: 

1.  The    causes   of   the    present    condition   of   agriculture. 

2.  The  cause  of  the  difference  between  the  prices  of  agricultural  products 
paid   to   the   producer  and   the   ultimate   cost   to   the   consumer. 

3.  The   comparative   condition   of  industries   other  than   agriculture. 

4.  The  relation  of  prices  of  commodities  other  than  agricultural  products 
to    such   products. 

5.  The  banking  and  financial  resources  and  credits  of  the  country,  espec- 
ially as  affecting  agricultural    credits. 

6.  The  marketing  and  transportation  facilities  of  the  country.  The  com- 
mission made  an  extensive  study  of  the  following  subjects  and  divided  its 
report    into   four   parts,    considered    in    separate   volumes: 

1.  The   condition   of  agriculture   and   the   factors  which    caused   it. 

2.  The  adequacy  and  effectiveness  of  the  credit  machinery  and  resources 
of    the    country. 

3.  Transportation. 

4.  Marketing    and    distribution. 

Report  of  the  Joint  Commission  of  Agricultural  Inquiry.  House  Report 
No.  408,  67th  Cong.,  1st.  Sess.  The  volume  on  transportation  (686  pages) 
appeared  in  the  middle  of  the  summer,  1922.  It  is  hereafter  cited  as  Report 
of   Joint    Commission    of   Agricultural    Inquiry;    Transportation. 

The  parallel  between  the  1920-1922  depression  and  the  depression  of  the 
middle  '70's  is  remarkably  close.  Freight  rates  were  the  target  of  dissatisfac- 
tion in  each  period.  Will  we  ever  profit  by  the  lessons  of  the  past?  Many 
witnesses  in  tlris  very  case  were  bo  little  concerned  with  freight  rates  when 
prices  were  high  that  they  "paid  no  attention  to  them"  or  "do  not  remem- 
ber   them    now". 
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Michigan — regulatory  commissions  were  created,  largely  as  a 
result  of  this  popular  protest  by  the  farming  classes.  The 
beginnings  are  found  even  before  the  panic  year.*  The  agi- 
tation echoed  in  Washington.  President  Grant,  in  his  mes- 
sage of  1872,  suggested  a  committee  or  commission  'to  con- 
sider various  enterprises  for  the  more  certain  and  cheaper 
transportation  of  the  constantly  increasing  Western  and 
Southern  products  to  the  seaboard'.  Senator  William  Win- 
dom  of  Minnesota  was  made  chairman  of  a  Select  Committee 
on  Transprotation  Routes  to  the  seaboard.  The  report  of 
that  committee  indicated  'the  imperative  necessity  for  cheap- 
er means  of  internal  communication'.  But,  while  the  com- 
mittee was  investigating  the  causes  of  the  agricultural  de- 
pression, in  relation  to  transportation,  the  states  were  acting. 
There  the  local  pressure  could  enforce  the  passage  of  legisla- 
tion. 

"The  commission  system  of  regulation  was  not  new  in 
the  United  States.  In  1855,  New  York  had  enacted  a  com- 
mission law,  which,  however,  was  destined  to  be  short  lived. 
The  real  beginning  was  made  in  Massachusetts  in  1869. 
Under  the  leadership  of  Charles  Francis  Adams,  Jr.,  the 
Massachusetts  Commission  did  its  work  effectively,  although 
it  had  no  real  power  except  the  power  to  report.  The  Com- 
mission's work  reflected  a  business  man's  appreciation  of  the 
underlying  problems.  Mr.  Adams  was  a  man  of  affairs  as 
well  as  student,  and  by  sheer  force  of  leadership  the  Massa- 
chusetts Commission  introduced  improvements  in  account- 
ing, secured  the  adoption  of  safety  appliances,  and  trained 
railroad  managers  to  understand  that  their  long  run  interests 
and  the  interests  of  the  community  were  identical.* 

"The  Massachusetts  Commission  had  no  authority  to 
make  orders;  it  was  an  investigating  body.  In  contrast,  the 
commissions  set  up  in  the  middle  western  states  were  grant- 
ed affirmative  authority  to  regulate  railroads.  By  1878 
sixteen  states  had  created  railroad  commissions,!  and  in 
that  year,  twelve  of  these  states  joined  in  a  national  con- 
vention of  railroad  commissioners,  held  at  Columbus,  Ohio, 
to  discuss  the  common  problems  with  whcih  they  were  con- 
fronted.    These  state  commissions,  and  the  powers  granted 


*S.  J.  Buck's  The  Granger  Movement  is  a  more  recent  treatment  of  the 
subject  than  Charles  Francis  Adams'  Rrailroads:  their  Origin  and  Problems, 
or   Arthur    T.    Hadleys'    Railroad    Transportation. 

*Mr.  Adams  was  President  of  the  Union  Pacific  from  18S4  to  1S90.  He 
contributed  the  railroad  essays  contained  in  Chapters  of  Erie,_  published  with 
his  brother,  Henry  Adams,  in  1871;  he  wrote  Railroads:  their  Origin  and 
Problems,  published  in  187S;  and  Railroad  Accidents,  published  in  1S79.  Rail- 
roads: their  Origin  and  Problems  discussed  the  work  of  the  Massachusetts 
Commission. 

fCalifornia,  Connecticut,  Illinois,  Iowa,  Maine,  Massachusetts,  Michigan, 
Minnesota,  Missouri,  New  Hampshire,  Ohio,  Rhode  Island,  Vermont,  South 
Carolina,    Virginia   and  Wisconsin.     Cullom   Committee   Report   of  1886,   p.    65. 
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to  them,  represented  real  innovations,  a  contribution  by 
Americans  to  the  science  of  government.  The  Commissions 
were  administrative  bodies,  unlike  the  British  Railway  and 
Canal  Traffic  Commission  of  1873  which,  to  all  intents  and 
purposes,  was  a  court. 

"The  results  which  the  establishment  of  these  state 
regulatory  commissions  sought  to  achieve  are  set  forth  in 
the  First  Auual  Report  (1878)  of  the  Iowa  Board  of  Rail- 
road Commissioners: 

"  'The  public  desire  and  expectation  was  and  is  for  a 
system  that  would  be  an  effectual  guard  against  unjust 
discriminations,  that  would  furnish  to  all  shippers  and 
patrons  alike,  equal  facilities  and  privileges,  that  would  in- 
sure transportation  of  persons  and  freight  on  equal  terms, 
that  would  grant  to  all  such  drawbacks,  concessions  and 
special  rights  as  might  be  allowed  to  any,  where  the  con- 
ditions are  the  same,  that  would  effectually  guard  against 
any  inequalities  of  rates  or  privileges  where  the  circumstances 
were  similar,  and  that  would  secure  the  patrons  of  railroads 
against  unreasonable  charges  for  the  transportation  of 
freight,  for  handling  and  storing  it,  for  the  use  of  cars,  or  for 
any  other  privilege  or  service  afforded  by  them  in  the  trans- 
portation of  their  business  as  railroad  corporations.' 

"In  five  years  the  burden  of  complaint  had  largely 
shifted  from  a  claim  that  rates  were  excessive  to  one  alleg- 
ing inequality  of  treatment.  The  reasons  for  this  change 
in  emphasis  are  several.  There  had,  in  the  first  place,  been 
a  reaction  from  the  more  radical  Granger  policies.  When 
railroad  bankruptcies  followed  the  slump  in  agricultural 
prices,  when  construction  was  stopped,  and  even  maintenance 
was  deferred  so  that  the  railroad  plant  ran  down  physically, 
the  same  sort  of  logic  which,  blaming  the  railroad  for  all 
evils,  had  sought  a  panacea  in  legislation,  soon  blamed  the 
legislation  for  the  new  evils.  The  Granger  laws  were  re- 
pealed or  were  not  enforced  rigidly.  Sometimes  the  car- 
rier managers  simply  ignored  them.  In  the  second  place, 
the  prices  of  agricultural  produce  'came  back',  not  to  the 
former  inflated  paper  money  basis,  but,  in  the  general  price 
readjustment,  to  a  profitable  level.  The  European  harvests 
of  1879,  much  below  the  usual  standard  in  quality  and  quan- 
tity, inaugurated  a  period  of  general  European  agricultural 
depression.  The  American  farmer  benefited  as  his  English 
and  Continental  competitors  suffered.  And,  finally,  railroad 
competition  had  done  what  the  laws  were  passed  to  do — 
rates  had  been  cut,  especially  competitive  rates.  But  where 
competition  did  not  force  the  payment  of  rebates,  or  the 
cutting  of  rates,  charges  were  frequently  maintained  on  a 
high  level.     Because   of  practices,   such  as   these,   resulting 
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from  uncurbed  competition,  there  grew  up  the  feeling  that 
the  'paramount  evil'  of  railroad  practice  was  discrimination 
in  rates,  rather  than  an  unreasonably  high  level  of  rates. 

"In  1886  a  Senate  committee,  of  which  Senator  Cullom 
was  chairman,  made  its  report,  which  was  accompanied  by  a 
bill.  After  reviewing  eighteen  general  causes  of  complaint 
against  the  railroads,  the  committee  said: 

"  'It  will  be  observed  that  the  most  important,  and  in 
fact  nearly  all,  of  the  foregoing  complaints  are  based  upon 
the  practice  of  discrimination  in  one  form  or  another.  This 
is  the  principal  cause  of  complaint  against  the  management 
and  operation  of  the  transportation  system  of  the  United 
States,  and  gives  rise  to  the  questions  of  greatest  difficulty 
in  the  regulation   of  interstate   commerce.'* 

"In  submitting  the  bill  accompanying  the  report,  the 
committee  stated: 

"  'This  measure  is  not  offered  as  a  panacea  for  all  the 
evils  growing  out  of  the  management  of  the  transportation 
system  of  which  the  people  have  for  years  complained,  and 
for  which  they  are  disposed  to  seek  a  legislative  cure.  Indeed, 
as  we  have  alrady  said,  "That  a  problem  of  such  magnitude, 
importance  and  intracacy  can  be  summarily  solved  by  any 
master  stroke  of  legislative  wisdom  is  beyond  the  bounds  of 
reasonable  belief.  Neither  is  it  simply  a  tentative  measure 
intended  to  pave  the  way  for  additional  legislation.     *     *     * 

The  provisions  of  the  bill  are  based  upon  the  theory  that 
the  paramount  evil  chargeable  against  the  operation  of  the 
transportation  system  of  the  United  States  as  now  conducted 
is  unjust  discrimination  between  persons,  places,  commodi- 
ties, or  particular  descriptions  of  traffic.  The  underlying 
purpose  and  aim  of  the  measure  is  the  prevention  of  these 
discriminations,  both  by  declaring  them  unlawful  and  adding 
to  the  remedies  now  available  for  securing  redress  and 
enforcing  punishment,  and  also  by  requiring  the  greatest 
practicable  degree  of  publicity,  as  to  the  rates,  financial  opera- 
tions, and  methods  of  management  of  the  carriers. '+ 

"This  feeling  was  general  when,  in  1887,  Congress  set 
up  a  national  commission  by  the  Act  to  Regulate  Commerce. 
The  new  law  followed,  in  the  main,  the  provisions  of  the 
various  state  laws  and  the  English  Act  of  1873.  The 
primary  purpose  was  to  regulate  rates:  to  prevent  extortion, 
and  to  relieve  against  unjust  discrimination  by  securing 
equality  of  charges  as  between  travelers  and  shippers.  To 
the    cry   against    exorbitant   freight   rates    sent   up   by    the 


*Cullom   Committee   Report,    p.    182. 
flbid.,    p.    215. 
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farming  class  had  been  joined  bitter  complaint  by  business 
men  alleging  abuses  in  the  form  of  rebates  to  favored  ship- 
pers and  preferential  rate  adjustments  to  favored  localities. 

"The  original  Interstate  Commerce  Act  was,  after  all, 
merely  a  bare  outline.  It  filled  less  than  a  dozen  printed 
pages.  Today  a  book  of  200  pages  is  required  to  present  the 
Act,  expanded  to  85  pages,  and  the  text  or  related  sections 
of  other  laws  governing  the  regulation  of  railroads  by  the 
national  government."! 

In  the  State  of  Montana  the  regulation  of  railroads  was 
not  seriously  undertaken  until  many  years  after  the  Northern 
Pacific  Railway  constructed  its  line  from  the  East  and  from 
the  West  across  the  state  in  1883.$  After  the  coming  of  the 
Northern  Pacific,  and  with  the  appearance  of  other  roads, 


t\Ve  are  indebted  for  the  forgoing  resume  to  Vanderblue  and  Burgess, 
Railroads,    Rates,    Service,    Management    (1923),    pp.    3-9,    inc. 

+The  overland  trails  and  roads  served  as  ways  of  transportation  for 
many  years  in  the  Pacific  Northwest  and  elsewhere  in  the  territory  wejt  of 
the  Mississippi  after  railroads  had  been  constructed  on  the  Atlantic  Seaboard 
and  east  of  the  Mississippi.  The  greater  arteries  of  overland  travel  were  in 
the  south,  the  Santa  Fe  Trail  (Independence,  Kansas,  to  Sante  Fe  in  New 
Mexico)  the  Gila  Route  (Santa  Fe  to  the  Pacific  Coast,  via~"the  Gila  R'werj 
the  Old  Spanish  Trail  (from  the  Grand  Canyon  over  the  desert  to  a  point 
near  the  present  city  of  Los  Angeles)  the  Oregon  Trail  (Independence,  Kan- 
sas, via  the  Platte  across  Wyoming,  through  the  South  Pass  to  the  Pacific 
Coast)  the  Salt  Lake  Trail  (via  the  Oregon,  leaving  the  Missouri  at  Council 
Bluffs,  thence  west  via  Forts  Laramie  and  Bridger  and  Emigrant  Canyon  to 
Salt  Lake)  the  California  Trail  (via  the  Oregon  to  the  Wasatch  Mountains 
on  the  Bear  River,  near  Fort  Hall,  thence  southwest  along  the  northern  end 
of  Salt  i_,ake  and  Humboldt  Lake  across  the  Sierras  to  the  confluence  of  the 
American  Fork  and  Sacramento  rivers  in  California).  The  great  overland 
trails  did  not  pass  through  the  territories  of  Idaho  and  Montana.  The  usual 
mode  of  travel  to  these  territories  was  by  steamboat  up  the  Missouri  to  Fort 
Benton  or  by  the  Platte  trail,  thence  over  a  northern  branch  from  the  vicinity 
of  Fort  Hall  to  "Virginia  City.  Other  emigrants  "crossed  the  mountains  be- 
tween Fort  Lemhi  and  Horse  Prairie  Creek,  endeavoring  to  strike  the  old 
trail  from  Salt  Lake  to  the  Bitter  Root  and  Deer  Lodge  Valleys.  Trails 
leaving  particular  impress  on  Montana  history  were  the  Mullan  Trail  (from 
Ft.  Benton  to  Wal'.a  Walla  over  the  Continental  Divide)  the  Bozeman  Trail. 
a  shorter  route  than  the  Platte  (Bannack  and  Virginia  City  across  the  Boze- 
man Pass  and  down  the  Yellowstone  to  a  point  between  the  Boulder  and 
Stillwater  Rivers  thence  south  between  the  Big  Horn  Mountains  and  Black 
Hills  to  the  Oregon  Trail  near  Fort  Laramiel  Powder  River  Road,  (Departing 
from  the  Main  Road  near  Fort  Laramie,  along  the  north  of  the  Platte  then 
skirting  the  Powder  and  Tongue  Rivers  to  the  Yellowstone)  Coeur  d'Alene 
Trail  (via  the  Mullan  road  and  through  the  old  Hell  Gate  Road,  to  the  gold 
discoveries  on   the   Little   and   Big  Blackfoot  Rivers). 

Utah,  was  the  stage  takeoff  to  Montana — a  500  mile  journey.  The  first  rail- 
road to  be  built  into  Montana  was  the  Utah  Northern,  a  narrow  gauge  along 
the  old  trail  and  later  stage  route  northerly  into  Montana.  The  first  spike 
in  Montana  on  the  Utah  Northern  was  driven  into  place  on  March  9,  1SS0, 
and  December  21,  1881,  the  Utah  Northern  entered  Butte.  On  August  1,  1SS9, 
it  was  consolidated  with  the  Oregon  Short  Line.  The  Northern  Pacific  (in 
prospect  since  1835;  in  survey  since  1853  and  in  construct  ion  from  the  Pacific 
and  from  the  Mississippi  since  1870)  was  completed  on  September  8,  1883,  in 
the  presence  of  a  distinguished  company  including  General  U.  S.  Grant,  one 
of  the  incorporators  of  the  Northern  Pacific,  at  a  point  between  Garrison  and 
Gold  Creek  near  the  spot  where  the  advance  parties  of  Governor  Stevens' 
exploring  expedition  met  in  1S53,  one  having  come  from  Minnesota  and  the 
other  from  Puget  Sound.  The  Golden  Spike  was  driven  by  Henry  Villard, 
the  President  of  the  company  and  the  last  spike,  which  was  also  the  first, 
was    driven    into   place    by   H.    C.    Davis.    Assistant    General    Passenger    Agent. 

The  Great  Northern  was  commenced  with  the  fragments  of  the  old  St. 
Paul  &  Pacific  Company,  which  was  in  a  receivership  following  '73.  James  J. 
Hill  built  the  present  great  system  from  March  13,  1878,  to  July  1.  191  2.  The 
beginnings  in  Montana  were  made  with  a  Montana  company,  the  Montana 
Central,  incorporated  in  1886.  Its  lines  connected  with  the  St.  Paul.  Minne- 
apolis   and    Manitoba   Railway   in    1887,    reached    Helena    in    1887   and    were    com- 
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regulation  was  manifested  by  the  passage  of  occasional 
Statutes,  prescribing  police  regulations  and  reasonable  rates 
in  general  terms.  There  was,  in  reality,  no  effective  or 
centralized  regulation  by  the  state  until  the  passage  of  the 
railroad  commission  act  in  1907 ;  the  three  cent  passenger 
fare  law  was  not  enacted  until  1905.*  The  railroad  commis- 
sion act  contains  38  sections,  covering  less  than  18  printed 


pleted  to  Butte  by  the  middle  of  1SSS.  The  Great  Northern  Railway  Company 
was  organized  in  1SS9  gradually  consolidating-  all  the  "Hill  properties",  and 
by  1893   the   line   was   opened   through    to   Puget   Sound. 

The  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  formed  on  the 
foreclosure  of  the  La  Crosse  and  Milwaukee  Railroad,  was  organized  as  a 
Wisconsin  Corporation  on  May  5,  1863.  But  its  working  tools,  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  companies  of  South  Dakota,  Montana  (Mon- 
tana Railroad  Company),  Idaho  and  Washington,  respectively,  and  the  Chi- 
cago, Milwaukee  and  Puget  Sound  Railway  Company,  it  reached  and  pene- 
trated Montana  in  1907  and  was  opened  for  operation  from  Mobridge  to 
Tacoma   across   Montana  on  August   1,    1909. 

The  Chicago,  Burlington  and  Quincy  Railroad  Company  was  completed  to 
Billings    in    1894. 

The  line   of  the   Montana,   Wyoming   &   Southern   was   completed    in    1910. 

The    line   of    the   Butte,    Anaconda   &   Pacific   was    completed    in   1895. 

The  White  Sulphur  Springs  &  Yellowstone  Park  line  was  built  from  Ring- 
ling   to   White    Sulphur    Springs    in    1910-1911. 

The  line   of  the  Montana  Western  was   completed   on   December   31,    1909. 

The  Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie  was  completed  to  its  Mon- 
tana  terminus   in    1913. 

The  Montana  Southern  was  completed  to  the  Elkhorn  Mining  District  in 
1922. 

The  Gilmore  &  Pittsburgh  was  completed  and  turned  over  to  its  operating 
department   on    July   1,    1913. 

There  are,  and  have  been,  a  number  of  other  railroad  corporations  which 
built  or  operated  for  a  time  certain  rail  mileage  in  this  state.  Most  of  them 
have  been  absorbed  by  one  of  the  great  transcontinental  companies  or  are 
affiliated  with   or  controlled   by  them. 

♦Montana  had  been  a  territory  only  eight  years  when  the  public  demand 
for  railroad  regulation  upon  a  comprehensive  scale  in  the  United  States  fol- 
lowed close  upon  the  panic  of  1873.  There  were  no  railroads  in  the  territory 
until  1881  and  hence  little  occasion  for  the  regulation  of  such  companies 
ilium  vs.  Illinois  had  been  the  law  for  five  years  when  the  first  railroad 
spike  in  Montana  Territory  was '  driven  on  the  line  of  the  Utah  Northern. 
The  first  reference  to  railways  in  the  law  of  the  territory  is  found  in  "An 
Act  Providing  for  the  Collection  of  Revenue",  enacted  at  the  Fifth  session  of 
the  Territorial  Legislature  and  approved  January  15,  1869.  It  provided  a 
method  for  the  assessment  and  taxation  of  the  property  of  railway  corpora- 
tions along  with  other  property.  Many  grants  and  charters  were  issued  by 
the  legislature  in  1S65  and  1S67  to  persons  or  corporations  proposing  to  oper- 
ate toll  roads,  toll  bridges,  wagon  road  companies  and  ferries.  Most,  if  not 
all  of  these  private  acts  were  subsequently  repealed.  The  territory  tarly 
asserted  its  right  of  regulation  of  these  public  services.  Chapter  LIII  of  the 
Codified  Statutes,  Seventh  Session,  1871-72  declared  roads  to  be  public  1  igh- 
ways,  permitted  a  person  who  was  charged  an  illegal  toll  to  recover  ten  times 
its   amount,    and    also    made    the    charger    criminally    liable. 

The  desire  for  railways  was  manifested  by  legislation,  passed  over  the 
executive's  veto  at  the  extra  session  of  the  territorial  assembly  on  May  7. 
'  1873,  providing  for  the  formation  of  railroad  corporations  in  the  territory, 
their  organization  and  management,  and  granting  such  corporations  the  right 
of  eminent  domain,  the  right  to  issue  their  securities,  and  to  accept  the  pro- 
visions of  the  United  States  Laws.  (Laws  Extra  Session,  p.  93).  This  act 
is  the  foundation  of  the  general  railroad  corporation  law  in  force  today  as 
Sections    6503    to    6532,    R.     C.    M.    1921. 

The  first  rate  regulation,  apparently,  was  undertaken  at  the  extra  session 
in  1873.  when  it  was  made  a  misdemeanor  for  a  railroad  (through  its  officers, 
etc.)  to  exact  excessive  compensation  or  to  engage  in  unjust  discriminate  n. 
(Laws,  Ex.  Sess.  1873,  p.  93).  From  1S73  to  1877  acts  were  passed  to  enable 
the  people  in  counties  to  aid  in  the  construction  of  railroads  by  public  sub- 
scriptions to  the  capital  stock  of  such  corporations,  counties  to  issue  bonds 
for  such  subscriptions.  Police  regulations  continued  to  constitute,  substan- 
tially, all  of  the  railroad  regulation  from  1873  to  1905,  some  of  the  subjects 
dealt   with   being   the    killing  of   livestock    (Act   of  Feb.    23,    1SS1)    a   declaration 
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pages.  It  has  been  said  that  the  act  was  modeled  upon  the 
Wisconsin  Railroad  Commission  Law  of  1905.*  The  act  has 
been  amended  but  once  in  the  past  seventeen  years. f 

The  Montana  act  has  been  construed  by  the  Supreme 
Court  of  the  State  of  Montana  in  four  cases.  State  ex  rel. 
Board  v.  District  Court,  53  Mont.  229,  163  Pac.  115,  dealing 
with  injunctions  against  the  Board;  State  ex  rel.  Boyle  vs. 
Hall,  53  Mont.  595,  165  Pac.  757,  defining  the  terms  of  the 
chairmanship;  Doney  vs.  Northern  Pacific  Ry.  Co.  60  Mont. 
209,  construing  the  rate  making  power  of  the  Board ;  State 
ex.  rel.  Rankin  vs.  Northern  Pacific  Railway,  62  Mont.  576, 
205,  Pac.  959,  construing  the  effect  of  the  Three  Cent  Fare 
Law. 

This  Board  must  operate  under  the  Act  as  it  stands.  As 
an  administrative  tribunal,  our  authority  is  restricted  by  the 
express  words  of  the  Act  and  by  such  necessary  implications 
from  those  words  as  are  essential  to  carry  out  the  commands 
of  the  Act.  This  is  neither  the  time  nor  place  for  a  discus- 
sion as  to  the  advantages  and  shortcomings  of  the  Montana 
statute  under  which  we  are  compelled  to  function.  We  con- 
tent ourselves  by  inviting  those  interested  in  the  subject  of 
railroad  rates  to  examine  the  Montana  act  before  drawing 
any  conclusions  as  to  what  this  Board  may  or  should  do 
thereunder. 

The  Evidence  in  the  Case. 

Before  proceeding  to  canvass  the  evidence  for  the  com- 
plainant and  for  the  defendants,  it  must  be  remembered: 

(1)  That  this  case  has  nothing  whatever  to  do  with 
passenger  fares,  express  rates  or  allied  rates  and  charges. 

(2)  This  case  is  confined  to  freight  rates. 

(3)  This  case  has  nothing  whatever  to  do  with  in- 
terstate rates.     It  has  nothing  whatever  to  do  with  the  rates 


that  the  territory  or  municipalities  within  it  were  not  liable  for  the  debts  or 
obligations  of  railroad  corporations  organized  under  the  general  act  of  1873 
(Sec.  317,  Rev.  Stats.  1879-Fifth  Division)  punishment  for  interference  with 
tracks  (Laws,  Extra  Session  15th  Territorial  Legislature,  p.  78)  requiring 
certain  construction  work  each  year  (Laws  13th  Session,  Act  of  Feb.  26,  1S83) 
discrimination  in  the  sale  of  tickets  (Laws  3d  Session  Legislative  Assembly, 
State  of  Montana,  1892,  an  Act  approved  March  13,  1893,  p.  152)  trespass  for 
unauthorized  riding  on  trains  (Act  approved  February  24,  1S99).  It  can 
truthfully  be  said  that  nearly  all  of  the  police  regulation  of  railroads  by  both 
the  territory  and  the  state  from  1873  to  1907  was  embraced  in  a  single  sec- 
tion of  the  statutes  covering  less  than  one  page  of  the  books.  The  language 
of  this  section  suffered  no  material  change  in  thirty-four  years,  and  remains 
in  the  codes  to  this  day.  (See  Sec.  23,  p.  104,  Laws  Extra  Session.  1V73: 
reenacted  Sec.  321,  5th  Div.  Rev.  Stat.  1879;  Reenacted  Sec.  700,  5th  Div. 
Comp.  State  1SS7;  amended  Sec.  908,  Civil  Code  1895;  amended  Sec.  1,  Ch.  66, 
Laws  1903;  reenacted  Sec.  4289,  Rev.  Codes  1907;  reenacted  Sec.  6521  Rev. 
Codes,  1921).  Some  few  sections  were  added  at  different  sessions  of  the  As- 
sembly as   part  of   the   Civil   Code. 

♦Holmes  in  his  Regulation  of  Railroads  and  Utilities  in  Wisconsin,  says 
that  the  Wisconsin  law  "was  scientifically  drafted".  However,  this  may  be, 
it    has    been   amended   and   re-amended    many   times   since    1905. 

tBy  Chapter  176,  Laws  1921,  it  was  provided  that  the  Board  "shall  not 
make  or  establish  any  increase  or  raise  in  the  rate  of  charge  for  the  trans- 
portation of  freight",  without  ten  days'  published  notice  of  intention  so  to 
do   and   public   hearing   thereon. 
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on  any  shipment  which  moved  to  or  from  any  point  in  Mon- 
tana across  the  state  line  or  which  is  carried  through  Mon- 
tana. 

(4)  This  case  covers  only  rates  applicable  to  shipments 
which  move  wholly  between  points  inside  of  the  boundaries  of 
the  State  of  Montana  and  do  not  pass  outside  of  the  state 
en  route. 

The  foregoing  propositions  are  true,  because  the  com- 
plaint filed,  and  the  law  under  which  this  Board  is  estab- 
lished, confine  the  Board,  in  this  case,  to  a  consideration  of 
intrastate  freight  rates. 

(5)  Consideration  of  the  evidence  in  this  case  as  well 
as  the  establishment  of  reasonable  rates  generally  speaking 
must  be  accomplished  within  the  following  limitations: 

(a)  "The  property  of  the  railroad  corporation  has  been 
devoted  to  a  public  use.  There  is  always  the  obligation 
springing  from  the  nature  of  the  business  in  which  it  is 
engaged — which  private  exigency  may  not  be  permitted  to 
ignore — that  there  shall  not  be  an  exorbitant  charge  for  the 
service  rendered.  But  the  State  has  not  seen  fit  to  undertake 
the  service  itself;  and  the  private  property  embarked  in  it  is 
not  placed  at  the  mercy  of  legislative  caprice.  It  rests  secure 
under  the  constitutional  protection  which  extends  not  merely 
to  the  title  but  to  the  right  to  receive  just  compensation  for 
the  service  given  to  the  public.  Stone  v.  Farmers'  Loan  & 
Trust  Co.,  supra;  Georgia  Banking  Co.  v.  Smith,  128  U.  S. 
174,  179;  Chicago  &c.  Ry.  Co.  v.  Minnesota,  supra;  Reagan 
v.  Farmers'  Loan  &  Trust  Co.,  supra;  St.  Louis  &  S.  F.  Ry. 
Co.  v.  Gill,  156  U.  S.  649,  652;  Covington  &c.  Turnpike  Road 
Co.  v.  Sandford,  164  U.  S.  578,  596,  597;  Smyth  v.  Ames, 
supra;  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U. 
S.  739,  754;  San  Diego  Land  &  Town  Co.  v.  Jasper,  supra; 
Stanislaus  County  v.  San  Joaquin  Co.,  192  U.  S.  201,  215; 
Knoxville  Water  Co.,  212  U.  S.  1,  17 ;  Willcox  v.  Consolidated 
Gas  Co.,  212  U.  S.  19,  41."  This  is  the  language  of  the 
Supreme  Court  of  the  United  States  in  the  Minnesota  Rate 
Cases,  230  U.  S.  352. 

(b)  The*  right  to  receive  just  compensation  for  the 
service  given  to  the  public  is  not  determined  simply  by  look- 
ing at  the  whole  body  of  intrastate  rates,  and  measuring 
their  effect  on  the  whole  body  of  intrastate  business,  for  the 
state  has  no  arbitrary  power  over  the  carriers'  rates  and 
may  not  select  a  particular  commodity  or  class  of  traffic  for 
carriage  without  reasonable  reward.  "The  State  cannot 
estimate  the  cost  of  carrying  coal  by  throwing  the  expense 
incident  to  the  maintenance  of  the  roadbed,  and  the  general 
expenses,  upon  the  carriage  of  wheat ;  or  the  cost  of  carrying 
wheat  by  throwing  the  burden  of  the  upkeep  of  the  property 
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upon  coal  and  other  commodities.  This,  of  course,  does  not 
mean  that  all  commodities  are  to  be  treated  as  carried  at  the 
same  rate  of  expense.  The  outlays  that  exclusively  pertain 
to  a  given  class  of  traffic  must  be  assigned  to  that  class, 
and  the  other  expenses  must  be  fairly  apportioned.  It  may 
be  difficult  to  make  such  an  apportionment,  but  when  con- 
clusions are  based  on  cost  the  entire  cost  must  be  taken 
into  account."  This  is  the  language  of  the  Supreme  Court 
of  the  United  States  in  Nor.  Pac.  Ry.  v.  North  Dakota,  236 
U.  S.  585,  596. 

(6)  "When  the  question  arises  whether  the  legislature 
has  exceeded  its  constitutional  power  in  prescribing  rates  to 
be  charged  by  a  corporation  controlling  a  public  highway, 
stockholders  are  not  the  only  persons  whose  rights  or  in- 
terests are  to  be  considered.  The  rights  of  the  public  are  not 
to  be  ignored.  It  is  alleged  here  that  the  rates  prescribed 
are  unreasonable  and  unjust  to  the  company  and  its  stock- 
holders. But  that  involves  an  inquiry  as  to  what  is  reason- 
able and  just  for  the  public.  If  the  establishing  of  new  lines 
of  transportation  shoud  cause  a  diminution  in  the  number  of 
those  who  need  to  use  a  turnpike  road,  and,  consequently,  a 
diminution  in  the  tolls  collected,  that  is  not,  in  itself  a  suffi- 
cient reason  why  the  corporation,  operating  the  road,  should 
be  allowed  to  maintain  rates  that  would  be  unjust  to  those 
who  must  or  do  use  its  property.  The  public  cannot  properly 
be  subjected  to  unreasonable  rates  in  order  simply  that 
stockholders  may  earn  dividends.  The  legislature  has  the 
authority,  in  every  case,  where  its  power  has  not  been  re- 
strained by  contract,  to  proceed  upon  the  ground  that  the 
public  may  not  rightfully  be  required  to  submit  to  unreason- 
able exactions  for  the  use  of  a  public  highway  established 
and  maintained  under  legislative  authority.  If  a  corporation 
cannot  maintain  such  a  highway  and  earn  dividends  for 
stockholders,  it  is  a  misfortune  for  it  and  them  which  the 
Constitution  does  not  require  to  be  remedied  by  imposnig 
unjust  burdens  upon  the  public.  So  that  the  right  of  the 
public  to  use  the  defendant's  turnpike  upon  payment  of  such 
tolls  as  in  view  of  the  nature  and  value  of  the  service 
rendered  by  the  company  are  reasonable,  is  an  element  in  the 
general  inquiry  whether  the  rates  established  by  law  are 
unjust  and  unreasonable."  Covington  &c.  Turnpike  Co.  v. 
Sandford,  164,  U.  S.  578,  596. 

(7)  The  basis  of  calculation  is  the  "fair  value  of  the 
property"  used  for  the  convenience  of  the  public.  Smyth  v. 
Ames,  supra  (p.  546).  Or,  as  it  was  put  in  San  Diego  Land 
&  Town  Co.  v.  National  City,  supra  (p.  757),  "What  the 
company  is  entitled  to  demand,  in  order  that  it  may  have 
just  compensation,  is  a  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for  the  public". 
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See  also  San  Diego  Land  &  Town  Co.  v.  Jasper,  supra;  Will- 
cox  v.  Consolidated  Gas  Co.,  supra. 

(8)  The  ascertainment  of  that  value  is  not  controlled 
by  artificial  rules.  It  is  not  a  matter  of  formulas,  but  there 
must  be  a  reasonable  judgment  having  its  basis  in  a  proper 
consideration  of  all  relevant  facts.  The  scope  of  the  inquiry 
was  thus  broadly  described  in  Smyth  v.  Ames,  supra  (pp. 
545-547) :  "In  order  to  ascertain  that  value,  the  original  cost 
of  construction,  the  amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its  bonds  and  stock, 
the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses,  are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  may  be  just  and  right  in 
each  case.  We  do  not  say  that  there  may  not  be  other  mat- 
ters to  be  regarded  in  estimating  the  value  of  the  property. 
What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand  is 
that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth." 

(9)  Where  the  business  of  the  carreir  is  both  interstate 
and  intrastate,  the  question  whether  a  scheme  of  maximum 
rates  fixed  by  the  State  for  intrastate  transportation  affords 
a  fair  return,  must  be  determined  by  considering  separately 
the  value  of  the  property  employed  in  the  intrastate  business 
and  the  compensation  allowed  in  that  business  under  the 
rates  prescribed.  This  was  also  ruled  in  the  Smyth  Case 
(id.,  p.  541).  The  reason,  as  there  stated,  is  that  the  State 
cannot  justify  unreasonably  low  rates  for  domestic  trans- 
portation, considered  alone,  upon  the  ground  that  the  carrier 
is  earning  large  profits  on  its  interstate  business,  and,  on  the 
other  hand,  the  carrier  cannot  justify  unreasonably  high 
rates  on  domestic  business  because  only  in  that  way  is  it  able 
to  meet  losses  on  its  interstate  business.  The  Minnesota 
Rate  Cases,  230  U.  S.  352,  434,  435. 

Plaintiff's  evidence  consisted  of: 

(A)  Testimony  of  citizens  of  Montana  and  of  shippers 
and  receivers  of  freight  in  this  state. 

(B)  Exhibits  relating  to  the  finances  of  defendants, 
and  earnings  and  expenses,  taxes,  etc.,  intended  to  sup- 
port the  claim  that  Montana  intrastate  rates  are  producing 
an  excessive  return  on  investment  in  this  state,  and  that 
Montana  is  contributing  an  undue  proportion  of  the  system 
revenues. 
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(C)  Rate  comparisons,  some  of  which  were  introduced 
through  a  witness  with   some  traffic   experience. 

We  shall  deal  with  these  divisions  of  proof  in  the 
order  mentioned,  seriatum. 

(A) 
Opinion  Evidence. 

Almost  without  exception  the  testimony  of  such  citizens 
of  the  state,  who  appeared  and  the  testimony  of  shippers 
and  receivers  of  freight,  consisted  of  the  statement  "I  think 
the  rates  are  too  high".  Many  of  this  class  of  witnesses 
frankly  disclaimed  any  knowledge  of  the  subject.  Witnesses 
who  had  a  specific  grievance,  relating  to  a  particular  ship- 
ment, almost  invariably  disqualified  themselves  for  lack  of 
knowledge  from  testifying  generally  as  to  the  rates.  To 
illustrate  the  character  of  testimony  relied  upon  by  complain- 
ant, we  shall  make  reference  to  the  testimony  of  this  class 
of  witnesses,  referring  to  all  of  them,  in  the  order  of  their 
appearance,  by  describing  them  by  their  alphabetical  index 
number. 

130 — A  civil  engineer,  who  prepared  many  of  complain- 
ant's exhibits  and  who  said,  after  introducing  twenty-three 
revenue  and  expense  exhibits  for  complainant:  "I  have  not 
seen  figures  enough  to  show  me  whether  the  rates  were  too 
high  or  too  low  yet".  *  *  *  "I  haven't  had  anything 
to  do  with  the  rates",     (tr.  pp.  139-140). 

112 — A  farmer:  "I  don't  remember  what  I  got  for  a 
bushel  of  wheat  in  1919  or  1920  and  I  don't  remember  the 
freight  rate,  but  if  we  had  those  prices  today,  then  I  could 
pay  the  railroad  what  they  charge.  I  couldn't  pay  the  rail- 
road out  of  what  I  got  for  potatoes."  (Tr.  pp.  397-398). 

65 — A  Rancher:  If  it  costs  me  18  cents  a  pound  to  pro- 
duce wool,  I  don't  think  it  would  be  fair  for  the  government 
to  enforce  a  price  below  that  cost  even  if  people  couldn't  af- 
ford to  pay  18  cents  for  wool.  If  they  wanted  the  wool  they 
would  have  to  pay  my  price  of  return  or  ranch  themselves, 
if  they  could  raise  it  cheaper.  I  would  not  assent  to  such  a 
proposition  voluntarily.  "I  don't  believe  in  too  much  regula- 
tion along  that  line."  "It  is  a  little  different  when  it  comes 
into  the  semi-public  property." 

51 — Merchant,  legislator,  farmer:  As  compared  to  the 
valuation  of  farm  products,  then  I  would  say  that  freight 
rates  are  too  high.  "Q.  If  you  can,  to  remain  in  business 
successfully,  and  pay  for  the  clothes  you  wear  on  your  back 
and  raise  your  family,  how  far  can  you  allow  the  other 
fellow's  necessity  to  affect  you.  A.  Practically  not  at  all; 
we  could  not  allow  any,  not  a  great  deal."  (Tr.  pp.  427-431). 
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90 — Farmer:  "Well,  my  opinion  is  that  the  freight  rate, 
if  the  freight  rate  is  keeping  on  and  the  lower  price  of  grain, 
we  have  to  quit  farming.  We  can't — our  expenses  are  so 
we  can't  keep  it  up;  we  can't  pull  through."  We  used  to 
haul  freight  with  teams  for  thirty  cents  a  hundred  between 
Great  Falls  and  Augusta,  now  the  railroad  is  charging  50 
cents,  but  when  you  come  to  consider  the  time  factor,  the 
railroad  is  cheaper  than  the  team.   (Tr.  pp.  595-597). 

170 — Farmer:  Officer  of  State  Farm  Associations.  "I 
should  say  that  the  two  problems  that  face  the  farmer 
right  now,  are  the  labor  problem  and  the  freight  rate  prob- 
lem." (Tr.  pp.  691-692).  "Q.  Do  you  believe  that  the  rail- 
roads should  be  permitted  to  charge  a  rate  that  would  let 
them  earn  5%  per  cent  regardless  of  the  conditions?  A.  I 
believe  that  any  concern,  any  legitimate  concern,  should  make 
that  much  profit,  but  it  is  a  question  of  life  and  death  with 
us.  We  are  going  to  have  to  get  out  of  business  if  we  can't 
get  relief.  I  want  the  farmer  and  the  railroad  to  make  5% 
per  cent."     (Tr.  pp.  704-705). 

23 — Rancher:  "It  seems  to  me  that  some  of  the  rates 
are  too  high,  while  others  perhaps  are  fair."   (Tr.  p.  728). 

187 — Farmer:  "What  is  your  idea  about  the  freight 
rates?  A.  Well,  apparently  the  freight  rates  are  too  high. 
That  is  my  view  of  it.  I  am  not — I  can't  say  whether  they 
are  or  not,  but  if  the  freight  rates  were  lower,  I  know  we 
could  ship  alfalfa  out."    (Tr.  p.   769). 

174 — Farmer:  "Well,  my  idea  is  that  ever  since  the 
war  that  the  freight  rates  have  been  too  high,  regarding 
what  we  are  getting  for  our  stuff."     (Tr.  p.  774) . 

9 — Scrap  Iron  Dealer:  "Q.  What  is  your  opinion  gen- 
erally, about  freight  rates?  A.  Well,  there  should  be  a 
third,  I  couldn't  expect  a  half,  if  it  was  divided  by  a  half, 
but  there  should  be  a  third  cut  down  as  it  is  today."  (Tr. 
p.  874).  *  *  *  "Q.  Before  the  war  did  you  have  any 
complaint?  A.  Not  a  bit,  it  was  fine,  absolutely.  You 
can't  expect  anything  better  because  the  railroad  has  got 
to  have  their  profits,  and  the  operation  and  overhead  ex- 
pense. Furthermore,  during  the  war,  there  was  no  com- 
plaint whatever  on  it.  I  got  all  the  facilities  that  I  could 
get,  that  I  could  expect,  but  since  1920,  might  as  well  close 
up,  can't  do  anything."   (Tr.  p.  877). 

21 — Rancher:  "Q.  Do  you  think  that  the  rates  inside 
of  Montana  are  too  high,  from  point  to  point  in  Montana? 
A.  I  haven't  shipped  anything  so  I  don't  know  about  that. 
Q.  You  are  not  familiar  with  that?  A.  No,  I  am  not  fa- 
miliar with  the  local  freights."  (Tr.  p.  909). 

113 — Treasurer  County  Farm  Bureau:  "Q.  What  is 
your  opinion  as  to  whether  or  not  the  freight  rates  are  too 
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high,  intrastate,  within  the  state?  A.  Well,  in  my  opinion 
they  could  be  shaved  a  little  without  hurt  to  the  railroad 
company  and  with  considerable  benefit  to  the  farmers." 
(Tr.  p.  912). 

205 — Farmer:  "Q.  Well,  in  a  general  way,  have  you 
become  acquainted  with  freight  rates?  A.  Well,  no,  not 
exactly,  I  never  paid  much  attention  to  it.  Q.  Well,  in  a 
general  way,  is  it  your  opinion  that  they  are  too  high?  A. 
Well,  I  should  think  so,  yes,  the  way  things  are  looking." 
(Tr.  p.  919). 

132 — President  County  Farm  Bureau:  "You  have  made 
no  study  of  rates?  No,  sir."  *  *  *  "Q.  Under  pres- 
ent conditions  is  it  unfair  to  the  farmer?  A.  It  is  unfair, 
the  present  rate,  the  present  conditions,  everything  is  un- 
fair." 

77 — Farmer:  "Q.  And  will  you  in  your  own  way  tell  the 
Commission  what  you  think  of  the  freight  rates  within  the 
state,  in  general.  A.  Well,  the  only  thing  I  can  give  is  the 
experience  I  had  in  shipping."  *  *  *  "I  don't  know  any- 
thing about  the  railroad  business  at  all,  but  I  know  that  the 
farmer  can't  keep  going  under  those  conditions,  shipping 
potatoes  and  not  getting  what  it  costs  us  to  sack  and  ship 
them."     (Tr.  pp.  937-938-941). 

146 — Farmer:  "Q.    In  other  words  Mr. you  feel 

that  the  railroad  gets  too  big  a  per  cent  out  of  what  the 
farmer  gets?     A.    In  comparison,  yes."   (Tr.  p.  953). 

193 — Farmer:  Q.  Now,  in  your  own  way,  will  you  tell 
the  Commission  what  you  think  of  the  freight  rates?  A. 
Well,  I  think  the  freight  rates,  they  are  excessive,  consider- 
ing what  is  left  to  us  and  my  opinion  is  that  the  railroad 
could  help  us  out  on  present  conditions."  (Tr.  p.  956)  *  * 
*  "I  ain't  kicking  or  anything,  I  guess  everybody  tries  to 
get  what  he  can,  but  live  and  let  live,  but  we  don't  want 
to  fight.  We  are  American  citizens.  We  owe  ourselves  a 
living."   (Tr.  p.  958). 

30 — Farmer:  "Q.  In  your  own  way  will  you  tell  the 
Commission  what  you  think  of  the  freight  rates.  A.  Well, 
it  seems  to  me  like  they  are  too  high.  Of  course  I  got  no 
way  of  proving  it."  (Tr.  p.  969)  *  *  *  "Q.  Don't  you 
think  it  is  to  the  interest  of  the  railroad  to  let  the  farmer 
survive?     A.    I  do."   (Tr.  p.  970). 

102 — Farmer:  Testifies  with  reference  to  interstate 
rates  only.   (Tr.  p.  972). 

127 — Farmer:  "I  have  really  no  bone  of  contention  with 
the  railroad  companies  at  all.  It  seems  to  me  that  they 
should  practice  the  policy  of  live  and  let  live.  Q.  Do  you 
think  they  are  doing  that?     A.    If  the  farming  community 
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of  the  state  of  Montana  is  worth  anything  to  the  railroad 
companies,  it  seems  to  me  they  ought  to  be  willing  to  meet 
us  so  that  we  can  live  until  times  get  better.  That  is  about 
all  I  can  say  relative  to  it."   (Tr.  p.  976). 

95 — Farmer:  Former  Land  Appraiser.  "Q.  In  your  own 
way  as  a  farmer  will  you  tell  the  Commission  your  opinion 
of  the  freight  rates?  A.  Well,  I  would — it  would  have  to 
be  repetition  of  the  views  of  the  gentlemen  that  have  ex- 
plained it."   (Tr.  p.  980). 

116 — Former  Farmer — At  present  State  House  em- 
ployee: "Well,  I  unqualifiedly  would  say  that  the  rates  are 
too  high,  as  compared  with  the  period  of — as  compared  with 
thirty-five  years  that  I  have  been  here."  (Tr.  p.  1000). 
*  *  *  "Q.  The  big  horizontal  increase  came  in  1918, 
about  the  middle  of  '18.  A.  No  one  paid  much  attention 
to  it  until  about  '20.  I  don't  know  as  I  noticed  it  to  any 
great  extent  until  after  the  war  was  over  and  things  got 
back  to  normal;  things  got  back  and  we  could  check  up  on 
what  we  had  been  doing  and  the  conditions  on  what  we 
were  doing  then."  (Tr.  p.  1002)  *  *  *  The  reduction 
on  freight  rates  by  the  Commission  in  1918  and  1920  on 
hay  "was  really  one  saving  grace  of  the  situation."  (Tr. 
p.   1004). 

12— State  Office  Holder,  Former  Legislator:  "MR.  RAN- 
KIN: But  taking  all  these  things  into  consideration,  the 
drouth  and  the  long  haul  and  all,  what  is  your  opinion  as 
to  whether  or  not  the  freight  rates  ought  to  come  down  to 
let  agriculture  survive,  or  get  along  in  Montana,  even  de- 
spite all  these  conditions?  A.  My  opinion  would  be  natur- 
ally just  my  general  idea  of  it.  I  don't  know  very  much 
about  the  railroad  operation,  but  in  a  territory  that  has 
been  affected  like  ours,  when  they  did  have  a  car  of  wheat 
to  ship  out,  during  the  times  it  has  been  in  the  past,  I  believe 
it  would  have  been  to  the  advantage  of  the  railroads  to  make 
a  commodity  rate,  to  allow  a  little  bit  larger  margin  of 
price,  or  profit,  to  the  farmers  that  are  living  there  trying 
to  make  it  go.  Q.  Do  you  think  that  agriculture  can  suc- 
ceed without  a  lower  freight  rate,  properly  succeed?  A. 
Not  unless  they  change  their  methods  and  find  markets  at 
home."     (Tr.  pp.  1033-1034). 

92 — Farmer,  State  Senator:  "Q.  What  have  you  to  say 
as  to  whether  or  not  you  think  the  freight  rates  ought  to  be 
increased?  A.  Well,  I  am  not  an  authority  on  the  justice  of 
freight  rates,  but  I  know  that  the  growers  of  Ravalli  County, 
cannot  pay  the  present  freight  rates  and  make  any  money." 
(Tr.  p.  1045)  *  *  *  "Q.  What  have  you  to  say  as  to 
whether  the  freight  rate  is  one  of  the  outstanding  difficul- 
ties?    A.    That  is  the  thing  that  confronts  us,  at  least  we 
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see  that  all  the  time."  Tr.  p.  1047)  *  *  *  "Q.  You  have 
not  as  you  say,  made  any  study  of  the  rates  or  of  the 
cost  of  transportation  as  compared  with  the  rates  or  the 
earnings?  A.  No,  sir,  not  to  give  an  opinion  that  would 
have  any  value  to  anybody  but  myself."   (Tr.  p.  1055). 

Ill — Farmer  and  Stockraiser,  Real  Estate  Dealer:   "Q. 

"In  your  own  way  will  you  tell  the  Commission  what  you 
think  of  the  present  freight  rates,  giving  any  illustrations 
that  you  think  are  pertinent  and  would  be  pertinent  to  the 
issue  of  the  present  freight  rates.  A.  Well,  I  don't  know 
much  about  it  only  a  few  local  instances,  where  we  shipped 
wheat  from  Silver  to  Helena.  I  shipped  a  few  carloads  to 
Spokane."   (Tr.  p.  1063). 

22 — Farmer:  "Q.  Will  you  in  your  own  way,  tell  the 
Commission  your  opinion  of  the  present  freight  rates.  A. 
I  don't  know  anything  about  the  freight  rates.  Of  course 
we  know  we  can't  ship  anything  with  the  freight  rates. 
Whether  they  are  making  money  I  don't  know,  we  can't 
ship."    (Tr.  p.   1067). 

120 — Farmer:  "Q.  What  do  you  think  about  the  freight 
rates?  A.  I  think  the  freight  rates  are  too  high.  Q.  Do 
you  think  we  ought  to  get  back  to  pre-war  freight  rates? 
A.  I  think  so.  The  freight  rates  don't  interest  me  so 
much,  I  have  tried  to  produce  the  stuff  and  dispose  of  it 
here,  in  the  way  of  milk,  cream  and  dairy  products." 
(Tr.  p.  1094). 

43 — Farmer:  "Q.  Tell  in  your  own  way  to  the  Commis- 
sion, what  you  think  of  the  railroads  and  of  the  freight 
rates.  A.  Well,  I  think  they  put  me  out  of  business,  I 
know."   (Tr.  p.  1096). 

115 — Butcher  and  Livestock  Dealer:  "Q.  Then  upon 
what  do  you  base  your  opinion  that  the  rates  are  higher  than 
they  should  be  generally  speaking?  A.  Well,  as  you  say, 
I  have  not  studied  it  up.  I  have  really  nothing  to  base  that 
upon,  only  they  are  really  so  much  higher  than  they  used 
to  be."   (Tr.  p.  1106). 

172 — Freight     Rate    Clerk,     Merchants    Claim     Agent :. 

Expresses  no  opinion  as  to  whether  the  rates  are  reason- 
able or  unreasonable.    (Tr.  p.  1115). 

104 — Farmer,  Legislator:  "Q.  Why  did  you  quit  farm- 
ing? A.  Well,  several  things,  poor  crops,  high  rate  of  in- 
terest, high  freight  rates,  high  prices  of  commodities  you 
buy,  low  price  of  things  which  you  raise  and  sell,  all  those 
taken  into  consideration.  (Tr.  p.  1133).  *  *  *  "I  be- 
lieve rates  are  too  high  in  proportion  to  the  prices  you  get. 
If  the  price  was  up  to  what  it  was  during  the  war,  I  would 
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not  say — if  you  got  a  reasonable  profit  above  the  cost  of 
production,  I  would  not  say  they  weren't,  but  at  the  present 
time  I  do  claim  they  are  too  high."  (Tr.  p.  1136). 

1 — Farmer:  "Q.  Do  you  think  we  ought  to  get  back 
somewhere  near  the  pre-war  level  of  freight  rates  ?  A.  I 
think  everything  needs  righting  itself,  not  the  freight  rates 
alone.  Q.  But  you  think  the  freight  rates  are  too  high? 
A.    Yes,  but  everything  else."   (Tr.  p.  1154). 

86 — Merchant:  "Q.  What  is  your  idea  whether  the 
freight  rates  ought  to  come  down  or  not?  A.  I  think  as  a 
general  tendency  they  ought  to  come  down.  (Tr.  p.  1159) 
*  *  *  "Q.  What  do  you  think  in  regard  to  the  dis- 
tributing rates  that  we  have  in  this  state?  A.  On  that 
particular  item  I  can't  say  but  what  we  have  been  treated 
pretty  well."  (Tr.  p.  1163)  *  *  *  "Q.  Do  you  think 
that  Montana  should  have  as  low  a  rate  as  North  Dakota  for 
the  same  distance?  A.  I  don't  know.  Q.  As  Minnesota? 
A.    No,  I  don't  know."  (Tr.  p.  1168). 

197 — Dairyman,  State  Office  Holder:  "I  will  say  that 
you  are  getting  me  into  deep  water,  by  asking  me  questions 
on  railroad  management  and  railroad  profits,  because  I  have 
made  no  special  study  of  this  at  all.  I  would  not  want  to 
commit  myself  on  anything.  I  haven't  the  technical  knowl- 
edge that  is  necessary."    (Tr.  pp.  1213-1214). 

183 — Farmer,  Stockraiser:  There  is  very  little  market 
in  Montana  for  the  stuff  we  raise  and  for  that  reason  a 
reduction  in  intrastate  rates  would  not  help  on  anything, 
"except  hay."  (Tr.  p.  1227).  Interstate  rates  on  cattle 
from  Texas  to  Montana  are  prohibitive.   (Tr.  p.  1216). 

87 — Game  Warden  quondam  Farmer:  "Q.  Does  it  seem 
to  you  that  the  railroads  are  opposed  to  fishing  excursion 
rates?  A.  Yes.  Q.  Did  they  reduce  the  rate  at  all,  so  that 
you  can  ship  fish  to  these  hatcheries?  A.  The  Northern 
Pacific  charges  ten  full  fares  to  move  the  fish  cars  and 
probably  they  derive  really  more  financial  return  from  the 
increase  in  fishing  and  game  hunting  than  anybody  else.  Q. 
Do  you  think  that  the  rate  on  fish  cars  is  too  high?  A.  They 
ought  to  carry  them  free.  It  is  a  good  traffic  getter." 
(Tr.  p.  1253). 

123 — Clerk  in  State  Department:  "Q.  Speaking  of  the 
state  as  a  shipper,  from  your  observation  of  the  work  of  the 
railway  commission  and  of  the  different  rates  put  in  for 
the  state,  as  a  general  proposition  the  state  has  had  prefer- 
ential rates,  has  it  not?  A.  I  always  thought  so."(  Tr. 
p.  1268). 

135 — Contractor:  "Q.  In  your  own  way  will  you  tell  the 
Commission  what  you  think  of  the  freight  rates  today,  as 
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to  whether  or  not  they  are  too  high?  A.  I  think  they  are 
high.  Of  course,  I  have  not  studied  the  freight  rates." 
(Tr.  p.  1274). 

73 — Sheriff,  Former  Farmer:  "How  generally  are  the 
farmers  in  northeastern  Montana  suffering  from  the  pres- 
ent freight  rate  in  your  opinion?  A.  Well,  as  I  say,  I  won't 
charge  it  entirely  to  freight  rates,  but  that  coupled  with 
other  things  is  depopulating  that  part  of  the  country ;  no 
question  about  it."    (Tr.  p.  1294). 

169 — Farmer:  "Q.  What  do  you  think  of  the  freight 
rates?  A.  Well,  I  think  it  is  too  high  compared  with  the 
price  we  get  for  our  stuff  that  we  raise."  (Tr.  p.  1312). 

199 — Farmer:  "Q.  Can  the  farmer  make  a  living  at  the 
present  high  freight  rates  for  the  present  prices?  A.  No, 
it  keeps  him  guessing  to  make  a  living."   (Tr.  p.  1321). 

52 — Farmer,  former  State  Senator:  "Q.  In  your  own 
way,  will  you  tell  the  Commission  what  you  think  of  the 
railroads  and  the  freight  rates.  A.  Well —  Q.  MR.  HAG- 
MAN  OF  THE  GREAT  NORTHERN:  What  he  thinks  of 
the  railroads  or  only  the  freight  rates?  A.  Just  the 
freight  rates."  *  *  *  "A.  Well,  of  course,  now  Mr. 
Rankin,  I  am  not  going  into  this,  owing  that  I  know  nothing 
about  the  rates,  because  I  don't  know  very  much  about 
them,  but  I  certainly  do  think  that  the  rates  are  too  high." 
(Tr.  pp.  1347-1348). 

21 — Agent  of  a  cement  company:  Testified  as  to  the 
relationship  between  the  intrastate  rates  of  Montana  and 
the  Montana  interstate  rates  on  cement.  If  the  intrastate 
rates  are  reduced  as  sought  in  this  complaint  it  would  in- 
crease existing  discriminations  in  all  present  cases.  (Tr.  pp. 
1360-1361). 

60 — Automobile  Garage  Business:  "Q.  Will  you  explain 
to  the  Commission  what  you  think  of  the  railroad  freight 
rates  in  your  own  way?  A.  Well,  I  believe  that  all  the 
freight  rates  are  too  high  on  all  commodities."  (Tr.  p.  1396) 
*  *  *  The  testimony  is  directed  specifically  to  Oakland 
automobiles,  sport,  touring  and  coupe  models.  (Tr.  pp. 
1399-1400)  *  *  *  "Q.  What  have  you  to  say  as  to 
whether  you  express  the  sentiment,  in  your  opinion  of  the 
bulk  of  the  people  in  your  business  as  to  freight  rates, 
whether  they  do  not  believe  that  they  are  too  high,  gener- 
ally. A.  They  all  feel  that  they  are  robbed.  The  people 
that  we  charge  the  freight  to  on  the  machine  feel  the 
same  way."  Tr.  p.  1405)  *  *  *  "Q.  A  reduction  of 
rates  purely  within  the  state  would  not  give  you  any  par- 
ticular relief?  A.  Well,  no,  not  so  much  as  from  the  outside 
into  the  state.  Of  course,  I  don't  do  very  much  shipping 
automobiles,  going  in  the  state  we  generally  drive  from  one 
point  to  the  other."   (Tr.  p.  1411). 
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99 — Rancher:  "Q.  And  when  you  speak  of  freight  rates 
being  high  you  make  a  comparison  of  the  freight  rates 
with  the  selling  price  of  the  cattle  don't  you?  A.  What  we 
receive  from  our  cattle.  Q.  And  you  have  not  made  any 
study  of  the  cost  of  transportation?  A.  Not  at  all."  (Tr. 
p.   1450). 

47 — Country  Newspaper  Editor:  "Q.  And  from  your 
contact  with  the  farmer  in  your  community,  what  have  you 
to  say  as  to  whether  or  not  they  feel  that  they  can  con- 
tinue under  the  present  freight  rates?  A.  Well,  I  don't 
know  whether  it  would  be  just  the  freight  rate,  but  the 
conditions  are  such  that  they  cannot  operate,  that  is  all." 
*  *  *  "Q.  You  hear  about  as  much  complaint  about 
taxes  as  about  rates?  A.  Yes,  I  think  I  do."  (Tr.  pp. 
1453-54). 

189 — Country  Banker:   "Q.    What  have  you  to  say  Mr. 

about  the  freight  rates  in  general,  as  you  see  them? 

A.  Well,  of  course,  I  haven't  had  any  experience  much  in  the 
freight  rates  only  in  the  way  of  the  customers  who  brought 
in  the  waybills  where  I  thought  it  was  too  high."  (Tr.  p. 
1461)  *  *  *  "Q.  What  is  your  average  rate  of  interest 
on  loans?  A.  The  average  rate  is  eight  per  cent."  *  *  * 
"Q.  You  don't  know  of  any  reason  why,  if  a  banker  is 
entitled  to  six  or  eight  per  cent,  on  his  money,  why  a  man 
who  invests  his  money  in  railroads,  should  not  be  entitled 
to  the  same  per  cent?  A.  I  think  that  he  should  have  a 
profit."   (Tr.  pp.  1464-1468). 

108 — Miner:  "Q.  You  have  not  made  any  shipments 
since  1916?     A.    No."   (Tr.  p.  1482). 

57 — Lawyer,  former  Federal  and  State  Officer:  "The 
universal  sentiment  as  I  have  found  it,  is  that  the  freight 
rates  of  Montana  are  too  high  and  that  some  reduction 
should  be  made.  Otherwise  the  farmer  and  stockman  of 
Montana  cannot  continue  in  business."    (Tr.  p.   1490). 

157 — Miner:  I  think  the  freight  rates  have  been  too 
high  since  1914.   (Tr.  p.  1515). 

155 — Mining  Engineer:  "Q.  But  the  interstate  rates 
are  not  involved  in  this  proceeding.  It  seems  to  me  it  is  a 
waste  of  time.  A.  I  understood  that  the  interstate  rates 
were  involved,  that  it  was  a  question  of  getting  rates  that 
will  tend  to  develop  the  resources  of  the  State  of  Montana." 
(Tr.  p.  1589).  *  *  *  "Q.  Then  all  the  intrastate  rates 
are  not  unreasonably  high?     A.    No,  not  in  all  cases."   (Tr. 

p.  1597).     "Q.   Mr ,  have  you  made  any  investigation 

into  the  intrastate  rates  in  the  last  year  and  three  or  four 
months?  A.  No,  I  was  just  comparing  the  rates  that  had 
been  given  to  us  in  two  or  three  particular  cases."  (Tr.  p. 
1606). 
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105 — Miner:  "Q.  This  rate  that  you  speak  of  is  an  inter- 
state rate.  A.  I  realize  that.  Q.  You  have  never  taken  it 
up  with  the  Montana  Commission  with  the  view  of  going 
to  the  Interstate  Commerce  Commission?  A.  Not  as  yet. 
Q.  Nor  with  the  Interstate  Commerce  Commission  ?  A.  Not 
yet.     (Tr.  pp.  1551-52). 

179— Officer  Retail  Merchants  Association:  "Q.  Of  the 
various  problems  confronting  the  merchants  of  Montana 
today,  what  question  did  you  regard  as  the  foremost  ques- 
tion? A.  We  maintain  150  separate  files  on  things  that 
affect  the  merchants  and  I  presume  that  the  catalog  house 
would  take  first  place,  outside  competition  coming  into  the 
state,  that  probably  the  merchandise  vendors,  would  likely 
take  second  place.  Q.  Where  would  freight  rates  come? 
A.    About  third,  I  was  just  getting  to  this."   (Tr.  p.  1650). 

MR.  HAGMAN:     Mr.  ,  what  is  the  freight  rate,  for 

instance,  on  a  pair  of  shoes  from  Chicago  to  Carter?  A.  The 
freight  rate?  Q.  Yes.  A.  As  a  matter  of  fact,  very  few 
shoes  are  shipped  nowadays  by  freight  by  the  small  mer- 
chant. They  are  nearly  all  received  by  express,  but  I  believe 
I  could  give  you  information  that  would  be  nearly  right.  Q. 
If  you  have  figured  it  out  I  would  be  interested  in  knowing. 
A.  We  usually  add,  without  going  into  detail,  about  ten 
cents  a  pair.  Q.  That  is  more  than  the  freight?  A.  That 
is  overhead;  that  includes  the  freight.  Q.  That  is  several 
times  what  the  freight  rate  is?  ,  A.  About  five  cents.  Q. 
That  is  putting  it  strong?  A.  From  Milwaukee  or  St. 
Louis,  but  the  Milwaukee  freight  rate  would  be  between 
five  and  seven  cents  on  a  pair  of  shoes.  Q.  Now,  you  say 
that  you  add  ten  cents  to  a  pair  of  shoes  on  account  of  the 
freight  rate?  A.  Freight  and  drayage  and  other  inci- 
dentals. MR.  RANKIN:  Overhead  he  says.  MR.  HAG- 
MAN:  When  a  customer  of  yours  buys  a  pair  of  shoes, 
he  pays  every  cent  of  freight  that  you  pay  to  the  railroad 
company,  and  more  too?  You  add  your  profit  first,  and 
then  you  add  the  ten  cents.  You  don't  merely  add  ten  cents 
to  the  price  of  the  shoes  that  you  paid  in  Chicago?  A.  We 
figure  the  cost  of  transportation,  cost  of  drayage.  That  is 
the  basis  for  figuring  profit  and  the  price  at  which  we  sell. 
Q.  What  I  want  to  get  straight  is  this.  You  buy  a  pair  of 
shoes  for  a  certain  price  at  Chicago.  A.  Yes.  Q.  You  don't 
turn  around  and  sell  that  to  your  customer  for  that  price 
that  you  paid  in  Chicago,  plus  the  ten  cents?  A.  No.  Q. 
That  is  what  I  want  to  get  clear.  If  the  freight  rate  were 
taken  off  entirely  on  that  pair  of  shoes,  would  that  stimu- 
late the  sale  of  shoes  in  your  store?  A.  I  don't  think  it 
would.  Q.  It  wouldn't  make  any  difference  one  way  or  the 
other?  A.  I  don't  think  it  would  make  a  great  deal  of  dif- 
ference.    I  might  state,  when  you  come  to  figure  the  over- 


116  MONTANA    UTILITIES     REPORTS 

head  on  hardware  it  is  quite  a  different  proposition.  If  the 
entire  freight  rate  on  hardware  were  taken  off,  it  would 
stimulate  the  sale  on  hardware."  (Tr.  pp.  1665-1667). 
*  *  *  Q.  Take  a  railroad  company.  The  Interstate  Com- 
merce Commission,  pursuant  to  an  Act  of  Congress,  has 
found  that  a  rate  -of  return  of  5%  per  cent,  upon  the  actual 
value,  is  proper,  and  that  they  should  earn  it.  In  your 
opinion,  would  you  say  that  that  is  too  much?  A.  No,  sir, 
not  if  that  is  based,  you  understand,  on  a  valuation  which 
measures  up  with  the  actual  amount  of  money  that  the 
property  is  worth."    (Tr.  pp.   1671-72).     *     *     * 

"MR.  DUDLEY:  Relative  to  this  thought  in  your 
mind  that  the  railroad  companies  are  getting  a  larger  net 
profit  in  Montana  than  elsewhere,  making  up  their  losses 
elsewhere  from  the  shipments  in  Montana,  have  you  ever 
stopped  to  consider  the  inherent  improbability,  the  almost 
impossibility  of  that  situation,  that  is,  the  inherent  improb- 
ability? A.  Well,  we  are  inclined  to  accept  figures  for 
their  face  value.  Q.  The  Montana  census  of  1920  showed 
547,000  people,  leaving  out  the  odd  numbers,  and  the  Wash- 
ington census  of  1920  showed  1,356,000,  or  more  than 
double  the  number  of  people.  If  it  be  a  fact  that  the  freight 
rates  in  Washington  and  the  freight  rates  in  Montana  are 
substantially  the  same,  does  it  seem  to  you  that  necessarily 
that  the  1,300,000  people  in  Washington  would  yield  more 
profits  to  the  railroad  companies  than  the  500,000  people  in 
Montana?  A.  That  would  go  without  saying,  but  there 
would  be  a  balance  in  favor  of  the  Montana  people  I  believe 
during  good  crop  years,  on  account  of  the  tremendous  amount 
of  wheat  raised  here,  and  a  comparison  of  the  wheat  prod- 
uct of  the  two  states  might  enlighten  us  on  that.  Q.  On 
that  question  of  wheat  alone?  A.  Yes,  wheat  alone."  (Tr. 
pp.  1676-77).  *  *  *  The  railroad  business  is  something 
that  I  confess  that  I  know  little  about,  except  the  charges 
for  freight  rates,  and  I  don't  know  much  about  that.  (Tr. 
1678-79).  "Q.  Then  if  it  is  a  fact  that  under  the  system 
of  accounting  the  expense  of  the  freight,  on  which  the  state 
of  Montana  shows  the  largest  net  earnings,  was  charged, 
the  greater  portion  of  that,  against  other  states,  that  would 
not  be  a  fair  representative  of  the  net  earnings  in  Montana? 
A.  In  my  mind,  it  is  not  a  fair  adjustment  of  the  expense  in 
considering  Montana  as  a  state.  Q.  In  other  words,  if  a 
train  load  of  lumber  starts  from  Puget  Sound,  and  goes 
through  to  Minnesota  Transfer,  passing  over  Montana,  be- 
tween the  terminals,  and  Montana  receives  the  revenues  on 
that,  prorated  upon  a  mileage  basis,  it  ought  to  bear  an  equal 
proportion  of  the  entire  expense  of  that  trip,  should  it  not? 
A.  Montana  should  bear  her  proportionate  share.  Q.  Yes, 
of  the  entire  expense  of  that  shipment?     A.   Most  assuredly. 
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Q.  Including  the  originating  expense  in  Washington?  A.  I 
think  that  is  fair.  Q.  And  including  the  delivery  expense 
at  Minnesota  Transfer?  A.  I  think  that  is  fair."  (Tr. 
p.  1679). 

25— General  Merchant:  "MR.  RANKIN:  In  your  opin- 
ion, can  the  farmers  generally  in  your  territory  afford  to 
pay  this  rate  at  the  present  prices  on  grain  products  ?  A.  No, 
sir,  they  can't.  I  don't  know  what  he  is  going  to  do.  The 
freight  rates  either  are  going  to  have  to  come  down  or  the 
commodities  going  to  have  to  go  up,  or  the  farmer  is  going 
to  have  to  quit."  (Tr.  p.  1700).  *  *  *  "Q.  You  men- 
tioned Minnesota.  Have  you  ever  given  any  study  to  the 
question  of  making  freight  rates?  A.  I  have  not."  (Tr. 
P.  1714). 

131 — State  Office  Holder,  former  Dry  Land  Bank  Cash- 
ier:   "Q.    In  a  general  way,  Mr.  ,  what  have  you  to 

say  as  to  whether  in  your  opinion,  the  agricultural  interests 
can  survive  and  prosper  under  the  present  freight  rates? 
A.  Well,  the  agricultural  interests  in  Northern  Montana 
where  I  did  business,  cannot  survive  under  the  handicaps 
they  are  under.  I  think  to  a  great  extent  the  25  per  cent 
freight  rate  is  one  of  the  evil  influences,  one  of  the  big  in- 
fluences against  the  morale  of  the  dry  land  farmer,  or  the 
water  irrigated  farmer."  (Tr.  p.  1755).  *  *  *  "Q.  Now, 
with  that  general  increase  in  the  price  of  labor  and  the 
price  of  raw  material,  you  would  not  expect  the  railroads  to 
go  back  to  pre-war  conditions  in  the  matter  of  freight  rates, 
would  you?  A.  I  could  not  say,  because  I  have  made  no 
study,  but  just  as  I  stated  before,  the  Montana  problem  is 
strictly  a  railroad  problem.  I  would  not  say  what  the  rail- 
roads should  do  or  should  not  do.  It  would  be  just  a  guess. 
If  I  took  the  tenor  of  the  people's  thought,  I  should  say  that 
the  railroads  should.  Q.  Your  general  idea  is  that  rates  are 
too  high  as  compared  with  what  wheat  and  other  products 
are  selling  for?  A.  Oh,  yes,  absolutely."  (Tr.  p.  1770). 
*  *  *  Q.  The  rates  that  you  speak  of  are  the  interstate 
rates,  that  is  the  rates  on  shipments  out  of  Montana.  A. 
Yes.  Q.  The  local  rates,  that  farmers  pay  in  your  community 
didn't  affect  him  very  much,  because  he  had  very  little  to 
ship?  A.  It  did  not  affect  him  very  much."  (Tr.  p  1770- 
71). 

144 — Practicing  Lawyer:  "Q.  What  have  you  to  say 
as  to  whether  based  upon  these  statements,  that  you  hear 
from  association  with  farmers  and  the  oil  men  of  the  north 
country,  the  opinion  prevails  that  there  should  be  a  tend- 
ency to  get  back  to  the  pre-war  rates,  get  back  into  the 
direction  in  which  we  were  in  the  spring  of  '18?  A.  Yes, 
sir,  there  is  a  tendency  on  the  part  of  the  people  to  talk 
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that  and  to  state  that.  Now,  I  know  very  little  about  the 
railroad  business  and  I  want  this  understood,  this  is  based 
on  hearsay."  (Tr.  p.  1864).  *  *  *  "Q.  As  an  attorney, 
does  the  average  court  permit  of  hearsay  testimony?  "A. 
Well,  I  might  say  as  an  attorney,  I  feel  that  as  keenly  as 
anybody,  what  I  am  testifying  to  as  hearsay,  I  would  want 
the  Commission  to  give  no  greater  weight  than  they  would 
want  to  give  to  hearsay.  Q.  Would  the  district  court,  or  the 
Supreme  Court  of  Montana  consider  hearsay  testimony?  A. 
Not  if  it  were  hearsay.  It  might  in  some  instances  allow 
you  to  repeat  what  somebody  else  said.  Q.  Do  you  hold 
to  the  attorney  general's  point  of  view  that  hearsay  testi- 
mony should  not  be  bearing  upon  the  Commission  to  render 
an  opinion  upon?  A.  It  should  not  be  given  great  weight. 
I  believe  it  is  admissible  under  certain  circumstances."  (Tr. 
p.  1871). 

76 — State  Office  Holder,  former  Sheriff:  Q.  And  what 
have  you  to  say,  assuming  that  the  rate,  roughly,  from  your 
territory  is  40  cents  a  hundred  on  wheat — A.  About  24  cents 
a  bushel.  Q.  Roughly.  Assuming  that  to  be  the  rate,  what 
have  you  to  say  as  to  whether  that  is  in  your  opinion  too 
great  a  percentage  of  the  product  to  take,  considering  the 
present  prices,  for  freight  rates?  A.  Well,  of  course,  I 
don't  know  anything  about  how  much  money  the  railroad 
makes.  I  know  very  well  that  I  have  not  made  any."  (Tr. 
p.  1874). 

42 — Office  Supply  Business:  The  rates  I  am  complain- 
ing about  are  interstate  rates.    (Tr.  pp.  1908-1909). 

44 — Rancher:  "Q.  Will  you  tell  the  Commission  in  your 
own  way  what  you  think  of  the  railroad  freight  rates  of 
today,  whether  you  think  they  are  excessive  and  exorbitant 
or  not?  A.  Well,  the  last  three  years  I  have  kind  of  kept 
pace  with  the  rates.  They  have  been  high  for  what  we  can 
produce  and  ship  out  and  in,  what  we  need,  to  keep  us 
going.  Q.  What  you  buy  you  pay  so  much  plus  the  freight 
rate?  A.  Yes,  sir.  Q.  What  you  sell,  you  get  so  much  less 
the  freight  rate?    A.   That  is  it."  (Tr.  p.  1922). 

116  (recalled) :  "MR.  TURNBURKE :  Mr.  Rankin  some 
time  ago  said  what  happened  before  the  war  was  immate- 
rial, had  nothing  to  do  with  the  question  at  issue  in  any 
manner.  What  are  the  average  earnings  on  the  Northern 
Pacific  before  taxes  for  the  three  years  '20,  '21  and  '22,  of 
the  figures  that  you  read  in  there,  the  percentages?  A. 
They  run  along — .  Q.  What  is  the  average  of  those  three 
years?  A.  It  would  be  about  6.2.  Q.  6.2  before  taxes? 
A.  Yes.  Q.  You  just  went  through  a  calculation  that  2.2  per 
cent  should  come  off  for  taxes?  A.  About  that.  Q.  That 
would  leave  four  per  cent  that  the  Northern  Pacific  earned 
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for  the  average  of  the  last  three  years  on  operations  in 
Montana,  including  intrastate  and  interstate,  all  the  bridge 
traffic,  rate  and  passenger,  and  all  allied  services,  and  no 
allowance  whatever  for  a  proper  assessment  of  terminal 
charges  against  Montana;  is  that  right?  A.  I  am  not 
sure  about  the  terminal  charges.  I  am  taking  the  amount 
as  furnished.  Q.  That  shows  four  per  cent  as  the  average 
for  the  three  years  on  the  tax  value?  A.  Yes.  MR.  RAN- 
KIN: Do  you  know  that  it  does?  Or  just  because  he  says 
so?  MR.  TURNBURKE:  He  -just  figured  it  out.  MR. 
RANKIN:  It  doesn't  show  four  per  cent.  MR.  TURN- 
BURKE: Average  for  the  three  years  on  the  tax 
value.  THE  WITNESS:  After  deducting  taxes;  it  aver- 
ages 6.2  without  taxes  those  three  years.  MR.  RANKIN: 
Have  you  got  it  for  each  year  without  taxes  there?  A. 
Yes.  Q.  What  was  it  each  year  without  taxes?  A.  5.65. 
Q.  With  the  taxes  excluded,  what  is  it  for  each  year?  A. 
It  runs — Q.  Just  figure  your  average.  A.  It  averages  3.8 
for  the  two,  a  little  higher  for  this  year  it  runs  414,,  4.26. 
MR.  TURNBURKE:  4.26.  What  is  that  4.26  per  cent?  A. 
That  is  for  the  average  earnings,  the  average  earnings  after 
taxes  are  paid.  MR.  GUNN:  Average  earnings  after  taxes 
are  paid  on  the  tax  value?  A.  It  would  be  4.9.  Q.  4.9?. 
A.  Yes.  Q.  I  think  that  is  a  little  high.  I  think  the  right 
figure  is  4.7  per  cent.  That  is  the  average  for  1920,  1921 
and  1922,  earnings  as  reported  to  the  state  of  Montana  for 
the  Northern  Pacific  railroad,  including  intrastate  and  inter- 
state business  after  deduction  of  taxes  on  the  taxable  value? 
A.  Yes.  Q.  With  no  allowance  for  terminal  charges?  A.  I 
don't  know  about  the  terminal  charges.  MR.  TURNBURKE : 
The  transportation  act  says  that  rates  shall  be  fixed  so  they 
shall  yield  the  carriers  a  return  of  5%  per  cent  on  their 
investment  value.  In  view  of  that  statement  would  you 
say  that  the  Northern  Pacific  Railway  Company's  earnings 
in  the  state  of  Montana  were  excessive  and  that  the  rates 
should  be  reduced?  MR.  RANKIN:  Does  the  Transportation 
Act  say  that  they  shall  earn  5%  per  cent?  MR.  TURN- 
BURKE: The  rates  shall  be  fixed  so  that  they  shall  earn 
that.  MR.  HAGMAN:  The  statute  requires  the  Commis- 
sion to  fix  the  rates,  which  is  nearly  the  same,  so  that  they 
will  make  a  return  to  the  carriers  of  5%  per  cent.  If  the 
Commission  does  not  fix  the  rates  so  as  to  make  that  re- 
turn, that  is  to  the  loss  of  the  carrier.  MR.  RANKIN:  You 
are  going  back  of  the  period  prior  to  the  Transportation  Act. 
MR.  TURNBURKE:  The  Transportation  Act  was  passed 
and  became  effective  March  1,  1920.  We  are  going  back 
two  months  of  that  and  we  are  taking  two  years  in  which 
the  Transportation  Act  was  in  effect.  THE  WITNESS: 
What  was  the  question?"    (Last  question  read).     "A.    Well, 
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I  think  the  rates  are  still  excessive  under  the  law.  Of 
course,  the  figures  would  disprove  that  statement.  I  still, 
as  I  testified  before,  believe  that  the  rates  are  too  high 
for  Montana  if  we  are  going  forward,  but  this,  as  far  as 
these  figures  go,  if  you  will  stick  closely  to  that  law,  your 
figures  disprove  that  contention.  MR.  HAGMAN:  Your 
statement  that  the  rates  are  unreasonable  I  gather — I  want 
you  to  tell  me  if  I  am  right — is  based  upon  economic  con- 
siderations? A.  Oh,  surely.  Q.  You  wouldn't  say  that 
those  figures  we  have  been  talking  about  here  in  and  of  them- 
selves would  prove  the  Montana  intrastate  rates  are  un- 
reasonable? A.  No,  it  would  prove  the  opposite.  Q.  Prove 
the  opposite?     A.    Yes,  sir."    (Tr.  pp.  1945-1948). 

14 — Engaged  in  Irrigation  Business:  "I  am  interested 
more  in  the  freight  rates  on  local  rates  for  all  kinds  of 
seed  here  in  the  state  of  Montana  and  the  potato  rates  to  the 
eastern  markets.  We  have  tried  in  every  way  to  get  the 
potato  rates  reduced.  Of  course,  I  don't  suppose  you  are 
particularly  interested  in  anything  excepting  the  Montana 
rates,  but  we  couldn't  do  it,  and  even  after  the  whole  prop- 
osition was  turned  down,  within  I  think  the  next  paper  or 
two,  why,  the  report  came  out  that  the  rates  were  reduced 
on  all  kinds  of  merchandise  out  west,  out  to  this  country. 
Of  course,  we  felt  about  as  sore  as  anybody  could  feel  to 
think  that  they  could  not  possibly  reduce  the  rates  on  pota- 
toes, to  let  our  people  get  the  potatoes  out  of  the  valley  and 
keep  them  from  going  to  waste,  and  in  a  few  days  reduce 
the  freight  on  stuff  that  nobody  cared  about  a  darn ;  that 
is  the  people  generally ;  we  don't  care  about  the  reduction 
of  shoes  and  clothing  and  that  kind  of  stuff  out  in  this 
country.  Q.  It  doesn't  amount  to  enough?  A.  It  doesn't 
amount  to  anything.  We  don't  care  anything  about  that. 
But  on  top  of  this  reduction,  of  our  petition  to  get  reduced 
rates,  here  comes  the  news  that  the  rates  on  this  other  stuff 
are  going  to  be  reduced  coming  out  west."  (Tr.  pp.  1966-67). 

122— Miner:  "MR.  DUDLEY:  You  understand,  do  you 
not,  that  the  cost  to  the  carrier  in  transporting  freight  is 
less  where  there  is  a  large  volume  of  freight  than  where  it 
is  small?  A.  I  expect  that  is  right.  Q.  Then  the  state 
which  produces  a  very  large  volume  of  business,  you  would 
naturally  expect  it  to  have  a  lower  rate  than  the  state 
which  produced  a  comparatively  small  amount  of  business? 
A.  That  might  be  the  way  the  railroad  company  would  look 
at  it.  I  don't  think  any  conservative  man  should  look  at 
it  that  way."  *  *  *  "Q.  Do  you  know  whether,  as  a 
matter  of  fact,  the  stockholders  of  the  Milwaukee  have  been 
receiving  a  cent  in  dividends  in  five  years?  A.  That  may 
be.  Q.  That  would  not  indicate  that  their  rates  were  un- 
reasonably high?    A.   No,  sir."  (Tr.  p.  2000). 
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180 — Statehouse   Employee   and   Witness   Procurer:    "Q. 

You  have  been  in  touch  with  many  of  the  merchants  and 
shippers  of  Helena,  have  you?  A.  Well,  I  interviewed  quite 
a  number.  Q.  What  have  you  to  say  as  to  whether  or  not, 
generally  speaking,  they  are  of  the  opinion  that  the  freight 
rates  are  too  high?  A.  I  believe  there  is  not  much  doubt 
that  most  of  them  think  that  the  freight  rates  are  too  high. 
Q.  It  isn't  a  case  whether  there  is  very  much  doubt  about 
it  or  not?  A.  They  have  told  me  that."  (Tr.  p.  2044). 
*  *  *  "Q.  What  have  you  to  say  as  to  whether  or  not 
numbers  of  them  expressed  themselves  as  saying,  well,  they 
are  too  high,  all  right,  but  I  don't  care  to  go  out.  They  cer- 
tainly are.  A.  Well,  they  really  have,  so  far  as  I  can  find. 
I  have  one  or  two  possibly  in  mind.  One  said  it  will  affect 
in  their  idea  their  business,  and  they  are  not  familiar  with 
such  proceedings,  and  they  are  really,  as  far  as  I  can 
gather,  rather  afraid  to  come  out  and  express  themselves. 
Q.  But  those  very  ones  who  expressed  themselves,  not  many, 
did  they  express  themselves  to  you  as  the  freight  rates 
being  too  high?  A.  They  have.  MR.  RANKIN:  That  is 
all."  (Tr.  pp.  2046-2047).  *  *  *  "MR.  RANKIN:  Did 
some  of  them  say  they  passed  the  rate  on  and  therefore 
they  did  not  care?  A.  No  doubt  about  that.  COMMISSION- 
ER ROSS:  Is  not  that  true  of  all  business  men?  A.  No,  I 
wouldn't  say  so.  Q.  Do  you  know  of  any  line  of  business 
that  does  not  pass  it  on  to  the  consumer?  A.  You  are  ask- 
ing me  for  my  personal  opinion,  that  I  am  not  injecting  in 
here."    (Tr.  pp.  2048-2049). 

125 — State  Office  Holder:  "Q.  In  your  opinion,  what 
percentage  of  the  people  in  the  Bitter  Root  Valley  believe 
that  the  freight  rates  are  too  high?  A.  It  would  depend. 
All  the  way  from  25  to  probably  50  per  cent  in  most  cases. 
Q.  They  are  the  shippers?  A.  Yes.  Q.  But  generally  speak- 
ing, what  is  your  opinion  of  those  who  are  acquainted  with 
the  freight  rates  thinking  they  are  too  high,  that  do  the 
shipping?  A.  Well,  I  could  not  give  you  the  percentage. 
Q.  Did  you  ever  talk  to  any  shippers  that  did  not  think  they 
were  too  high,  who  did  express  an  opinion?  A.  Oh,  no,  they 
are  all  unanimously  of  the  opinion  that  they  are  too  high. 
The  percentage  would  vary.  Q.  The  percentage  that  you 
talked  to,  you  don't  know  what  that  is?  A.  No.  Q.  You 
think  the  shippers  are  unanimous  in  their  sentiment  that 
they  are  too  high?  A.  Absolutely.  They  can't  get  away 
from  it."  (Tr.  p.  2057). 

52 — Former  Postmaster,  now  Fuel  Dealer:  MR.  KEL- 
LOGG: My  record  shows  that  the  retail  price  of  Roundup 
lump  coal  in  Butte  in  1916  was  seven  dollars  a  ton.  Do  you 
think  that  is  approximately  right?  A.  You  may  be  right 
on  that.     I  was  not  in  the  coal  business  during  those  years. 
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Q.  I  did  not  know  whether  you  were  familiar  with  the 
business,  your  own  purchases.  A.  That  in  my  judgment  is 
pretty  near  right  in  '16.  That  is  seven  years  ago.  Q.  What 
did  you  say  it  was  now,  eleven  dollars?  A.  $11.25.  Q.  I 
just  want,  in  connection  with  that,  to  state  that  the  in- 
crease in  the  freight  rates  during  those  periods  was  76 
cents  a  ton.  I  wondered  if  you  attributed  the  entire  ad- 
vance in  the  retail  price  of  coal  from  seven  to  eleven,  to 
the  increase  in  freight  rates?  A.  No,  I  wouldn't  attribute 
it  to  the  increase  in  the  freight  rates.  I  would  not  do 
that.  I  might  say,  if  I  sat  down  and  figured  it  out,  I  might 
attribute  it  to  that.  I  am  not  familiar  with  that  to  say  it 
is  due  to  that  or  not.  Q.  It  would  be  about  a  four  and  a  half 
dollar  advance  on  a  76  cent  freight  rate?  A.  I  agree  with 
you."   (Tr.  p.  2139). 

206 — State  Office  Holder:  "Q.  In  your  own  way  will 
you  mention  any  instances  that  you  have  in  mind  relative 
to  freight  rates  and  present  to  the  Commission  anything  that 
you  think  might  be  in  a  general  way  pertinent  to  the 
freight  rate  question,  if  you  have  either  individual  ex- 
perience or  experiences  for  the  state,  anything  that  would 
throw  light  on  the  freight  rate  question.  A.  I  don't  know 
that  I  could  name  any  specific  case.  I  do  know  that  in  a 
shipment  of  shoes,  for  instance,  we  used  to  figure  around 
ten  cents  a  pair  on  a  pair  of  shoes.  Now  it  is  about  18  to 
20  cents.  You  can  ship  them  by  parcel  post  or  express  al- 
most as  cheap  as  you  can  by  freight.  Q.  Is  that  possible? 
I  knew  the  freight  rates  were  high.  I  didn't  know  they 
were  as  high  as  that.  A.  We  figure  around  25  cents  a  pair 
by  express,  and  16  to  18  cents  by  freight.  That  includes 
casing."   (Tr.  p.  2156). 

17 — Legislator,  Contractor:  "Q.  You  have  no  knowl- 
edge as  to  the  cost  of  operating  these  railroads?  A.  I  saw 
what  it  cost  per  ton  per  mile  on  the  Milwaukee.  MR. 
RANKIN:  That  is  Mr.  Dudley's  road.  MR.  DUDLEY: 
That  is  15  or  16  years  ago?  A.  Yes.  Q.  You  have  no 
present  knowledge?  A.  Outside  of  what  I  gleaned  at  the 
last  legislature  at  the  hearing  of  the  tax  committee."  (Tr. 
pp.  2168-69). 

164 — State  House  Employee:  "Q.  From  your  collec- 
tion of  data  and  observation,  what  would  you  say  as  to 
the  freight  rates  in  Montana?"  *  *  *  "A.  That  would — 
that  question  was  one  that  I  could  not  answer  directly, 
would  lead  to  my  opinion  of  freight  rates.  I  don't  care  to 
do  that."   (Tr.  pp.  2178-2179). 

192 — Miner:  Witness  says  $15.00  ore  should  bear  pre- 
war freight  rate. 
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98 — Coal  Miner:  "Q.  Have  you  an  acquaintance  your- 
self in  a  general  way,  with  rates?  A.  Not  very  well  posted 
on  the  rates.  As  I  hear,  in  general,  they  are  a  little  too 
high.  The  pre-war  rates  will  do  much  better  than  they 
are  right  now."  (Tr.  p.  2201). 

110— Industrial  Town  Banker:  "A.  We  feel  that  the 
banker  cannot  succeed  unless  the  farmer  succeeds.  Q. 
Therefore  you  would  say  the  freight  rates  are  too  high  as 
a  banker?  A.  We  as  bankers  don't  pay  much  freight  rates 
ourselves.  Q.  It  is  immediately  reflected  in  your  earn- 
ings? A.  It  is.  Q.  Therefore  you  would  say  it  is  too  high 
for  the  banker?  A.  As  a  banker,  I  would  say  that  the 
freight  rates  are  too  high.  I  would  not  say  that  they  are 
too  high  affecting  our  business  directly.  Q.  As  a  shipper? 
A.  As  a  shipper,  we  don't  have  much  to  do  with  freight 
rates."     (Tr.  p.  2208). 

28 — County  Sheriff,  former  Railroad  Conductor:  "Q.  In 

a  general  way,  you  gained  some  acquaintance  with  freight 
rates,  as  a  conductor  did  you  not?  A.  No,  I  can't  say  that 
I  did,  that  is,  as  to  traffic,  general  traffic  rates.  The  great- 
est experience  I  have  had  is  since  I  became  a  farmer  with 
the  rates."  (Tr.  p.  2213).  *  *  *  "Q.  You  believe  that 
the  railroads  are  entitled  to  earn  a  fair  return  on  a  fair 
valuation?  A.  I  do.  I  believe  the  farmer  is  also.  Q.  Yes. 
A.  But  for  some  reason  or  other,*  I  think  the  freight  is  one 
of  the  reasons  that  the  farmer  is  not  earning  that  at  the 
present  time.  A  great  many  farmers  have  abandoned  their 
farms  and  are  leaving  here  and  are  going  into  other  lines 
of  business.  Q.  What  have  you  to  say  as  to  whether  freight 
is  one  of  the  contributing  causes  of  that?  A.  I  would  think 
it  was  one  of  them.  I  would  think  that  before  1914,  '15  and 
1916,  a  rate  of  13  cents  and  the  present  rate  of  19  cents  a 
bushel  really  means  something."  (Tr.  p.  2216)  *  *  * 
"Q.  But,  as  a  matter  of  fact,  the  freight  rate  that  you  as 
a  farmer  and  the  farmers  in  your  community  are  really  in- 
terested in,  is  the  freight  rate  that  takes  their  product  to 
their  markets?  A.  Absolutely,  or  brings  what  we  require 
to  us.  Q.  Or  brings  things  in,  and  those  are  interstate 
rates.  You  said  that  freight  rates  were  one  of  the  various 
things  that  were  troubling  the  farmers.  What  are  some  of 
the  other  difficulties  that  they  encounter?  A.  One  has  been 
the  poor  cropping  years,  and  there  has  been  the  fact  that 
they  planted  a  lot  during  the  war,  and  they  are  carrying 
quite  a  burden  of  it  now.  The  farmer  in  my  country  has 
operated  at  a  loss,  the  greater  number  of  them,  the  last 
four  years."  (Tr.  p.  2222). 

198— "Q.    Where   do   you   live?     A.    Helena.     Q.    In   a 
general  way,  without  going  into  specific  matters,  and  briefly, 
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what  is  your  opinion  whether  the  freight  rates  are  too  high 
or  too  low?  A.  Well,  I  think  they  are  too  high.  MR.  RAN- 
KIN: That  is  all.  MR.  HAGMAN:  I  have  no  questions." 
(Tr.  p.  2248). 

11 — Statehouse  Employee:  "Q.  What  is  your  opinion 
whether  the  rates  are  too  high  or  too  low?  A.  I  think  they 
are  too  high.  MR.  RANKIN:  That  is  all.  MR.  HAGMAN: 
No  questions."     (Tr.  p.  2249). 

70 — Coal  Miner  and  Coal  Mine  Owner:  "When  the  ten 
per  cent  reduction  in  coal  rates  was  made  in  July  1st,  1922, 
it  was  not  reflected  in  the  reduction  of  price?  A.  Not  in 
the  native  coal  there."  (Tr.  p.  2257). 

167 — Employee  of  Flour  and  Feed  House:  "Will  you,  in 
your  own  way,  tell  the  Commission  some  of  the  obstacles  that 
confront  the  man  who  handles  those  commodities  now  as 
compared  with  the  time  when  you  were  handling  them  for 
Sanford  &  Evans?  A.  Of  course,  my  knowledge  of  the 
conditions  that  confront  the  people  in  the  business  now  is 
only  from  hearsay  in  a  way."  (Tr.  pp.  2262-63). 

116— State  House  Employee  (Recalled) :  "MR.  DUD- 
LEY: You  stated  that  the  dividends  on  the  Chicago,  Mil- 
waukee and  St.  Paul  were  seven  per  cent  from  1903  to 
1911,  inclusive,  and  five  per  cent  for  1912,  wasn't  it?  A. 
Five  per  cent,  yes.  Four  and  a  half  later  on.  Q.  What  is 
that?  A.  Four  and  a  half  later  on.  Q.  Four  and  a  half 
from  1913  to  1917,  and  after  that  nothing?  A.  Nothing, 
yes."  (Tr.  p.  2272).  *  *  *  "Q.  So  that  if  it  appears 
that  the  Chicago,  Milwaukee  and  St.  Paul  company  kept 
up  its  dividends,  with  the  exception  of  the  year  1912,  at 
seven  per  cent,  but  immediately  after  acquiring  property  in 
Montana,  its  dividends  fell  down,  dropped  down  to  four  and 
a  half,  as  soon  as  it  began  to  operate  the  Montana  lines — 
A.  Well,  I  don't  know.  That  seems  to  be  the  date  anyhow. 
That  was  about  that  time.  They  came  in  1907,  the  Mil- 
waukee." (Tr.  p.  2272). 

53 — Drug  Merchant:  "Q.  What  is  your  opinion,  briefly, 
.about  the  freight  rates?  A.  Why,  in  some  cases  we  find 
they  are  very  high,  almost  prohibitive,  in  selling  some  of 
our  goods  at  a  profit.  Q.  You  think  they  should  be  re- 
duced? A.  Yes,  in  some  cases  at  least.  Of  course,  I  am  not 
acquainted  with  all  of  them,  but  with  some  particular  deal- 
ings we  have  had,  where  the  freight  costs  from  20  to  40 
per  cent  of  the  cost  of  the  merchandise.  Q.  How  much? 
A.  From  20  to  40  per  cent;  that  is,  in  some  cases."  (Tr. 
p.  2278).  *  *  *  "MR.  GUNN:  When  you  say  the 
freight  was  from  20  to  40  per  cent,  do  you  refer  to  the 
purchase  price  or  the  selling  price?  A.  Purchase  price.  Q. 
It  isn't  40  per  cent  of  your  selling  price?     A.    No,  sir.     Q. 
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What  would  it  be  of  your  selling  price?  A.  What  would  be 
the  selling  price?  Q.  What  per  cent  would  the  freight  be 
of  your  selling  price?  A.  I  don't  know.  It  would  be  differ- 
ent on  different  articles.  Q.  You  add  your  freight  to  the 
cost  in  fixing  your  selling  price?  A.  Yes.  Q.  You  don't 
pay  the  freight?  A.  The  consumer  is  the  goat."  (Tr. 
p.  2279). 

116— State  House  Employee  (Recalled) :  "MR.  TURN- 
BURKE:  Is  the  state  of  Montana  charging  the  same  taxes 
now  that  they  were  in  1916  to  the  railroads?  A.  No,  I 
think  probably  there  has  been  an  increase.  Q.  Yes.  It  is 
about  two  and  a  half  times  as  much?  A.  Yes.  Q.  You 
would  expect  the  railroads  to  go  back  to  the  old  rates  and 
make  the  old  dividends  with  paying  two  and  a  half  times 
the  taxes  to  the  state  of  Montana,  and  with  all  the  other 
operating  expenses  increased  two  and  a  half  times?  A.  I 
would  take  the  taxes  out.  I  want  to  be  fair.  I  don't  under- 
stand that  confiscation  is  any  part  of  my  makeup,  because 
it  isn't."  (Tr.  p.  2291).  *  *  *  "Q.  I  am  not  asking  you 
with  reference  to  any  of  the  rest  of  them.  As  the  Chair- 
man said,  the  rates  for  each  road  must  be  made  upon  a 
compensatory  basis  of  that  road.  I  am  asking  you  simply 
this  question.  In  view  of  the  fact  that  the  Milwaukee  has 
not  made  a  cent  in  the  last  five  years,  do  you  concede  that 
the  rates  on  the  Milwaukee  cannot  be  reduced?  A.  As  far 
as  the  Milwaukee  goes,  yes.  MR.  DUDLEY:  Do  you  con- 
cede that,  Mr.  Attorney  General?  MR.  RANKIN:  No,  I  con- 
tend—THE  WITNESS:  As  far  as  the  Milwaukee,  but  I 
think  it  should  be  qualified,  that  the  roads  are  running  in 
the  same  direction,  thev  are  all  making  dividends."  (Tr.  p. 
2292).  *  *  *  "COMMISSIONER  ROSS:  In  other  words, 
if  you  were  a  member  of  the  Board  and  you  found  a  statute 
that  would  prevent  you  from  doing  certain  things,  you  would 
brush  aside  the  statute  and  do  it  anyway,  regardless  of  the 
statute?  A.  If  it  required  an  interpretation,  which  would 
mean  something,  I  would  give  it  an  interpretation  which 
would  mean  something.  I  surely  would.  Q.  If  the" statute 
prohibits  you  from  doing  certain  things,  you  would  brush 
aside  the  statute?  A.  I  would  not  put  myself  in  the  absurd 
position  of  making  a  rate  for  the  Milwaukee  that  they  could 
make  a  return  on  their  capital.  Q.  Answer  the  question. 
A.  I  would  brush  it  aside,  if  that  is  what  you  mean."  (Tr. 
p.  2296). 

141— Livestock    Raiser:    "MR.    HAGMAN:    Mr. , 

are  you  familiar  with  the  fact  that  the  Montana  Railroad 
Commission  has  no  authority  to  fix  any  rates  in  connection 
with  shipments  that  move  between  points  in  different 
states,  that  is,  interstate  shipments?  A.  I  can't  say  that  I 
am  familiar  with  it  very  much,  because  this  is  a  new  thing 
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to  me.     I  didn't  expect  to  come  in  at  all.     I  just  happened 

to  mention  this  to  Mr.  .    We  was  talking  over  the 

situation  and  he  thought  it  might  be  a  good  thing  for  me 
to  give  what  information  I  had  here  in  regard  to  it."  (Tr. 
p.  2308). 

40 — Former  Hardware  Merchant:  "Q.  Will  you  tell  the 
Commission  briefly  what  you  think  of  the  freight  rates  in 
Montana,  intrastate  rates?  A.  I  think  like  everybody  else 
does.  At  the  present  time  it  is  too  high.  It  is  discrimina- 
tion against  produce  and  things  manufactured  in  the  state." 
(Tr.  p.  2352).  *  *  *  "MR.  DUDLEY:  What  experience 
have  you  had  in  rate-making?  A.  I  haven't  made  any 
rates.  If  I  had  they  would  be  a  darn  sight  lower  than  they 
are  now.  Q.  You  have  had  no  experience  with  railroad 
operation  at  all?  A.  No,  sir.  Q.  You  have  no  knowledge 
whatsoever  of  what  it  costs?  A.  No,  I  havent."  (Tr. 
p.  2353). 

172 — Merchant's  Claim  Agent:  "Q.  Yes,  and  regard- 
less of  the  comparison  with  the  other  states,  you  think  that 
the  Montana  rates  ought  to  come  down?  A.  I  think  so 
under  present  conditions.  Q.  Under  present  conditions. 
Now,  as  a  railroad  man,  or  ex-railroad  man,  don't  you  think 
the  railroads  would  make  more  money  and  actually  get  more 
revenue  in  the  long  run,  if  they  did  that?  A.  I  don't  think 
my  opinion  would  be  worth  much  on  that.  Q.  But  your 
opinion  would  be  that  they  would?  A.  I  think  so,  just  of 
course  an  opinion.  MR.  DUDLEY:  You  don't  think  the 
Milwaukee  ever  did  earn  sixteen  times  per  miles  in  Mon- 
tana over  what  it  earned  per  mile  on  the  system?  A.  It 
seems  unreasonable  to  me."   (Tr.  pp.  2361-62). 

33 — Traveling  Salesman:  "Q.  In  your  opinion,  would 
you  tell  the  Commission  what  you  think  of  the  freight  rates 
in  Montana?  A.  Well,  I  think  they  are  too  high.  I  think 
that  they  are  so  high  that  they  are  even  hurting  business. 
Lots  of  commodities  that  could  be  shipped,  would  be  shipped 
and  are  not  shipped  on  account  of  the  high  freight  rates." 
(Tr.  p.  2373). 

61 — Traveling  Agent  for  Ex-Convict  Societies:  "You 
know  in  1918  the  director  general  ordered  an  increase  of  25 
per  cent  horizontally  in  the  railroad  rates,  and  then  in 
1920  on  top  of  that,  an  increase  of  another  25  per  cent, 
making  that  increase  about  56  per  cent  over  the  rates  of 
1918  and  prior  to  that  time.  Then  there  was  a  reduction 
of  ten  per  cent  of  the  whole,  leaving  the  rates  about  41  per 
cent  higher  than  in  the  spring  of  '18,  higher  than  they  were 
in  '17.  Assuming  that  fact,  and  basing  that  upon  your 
general  experience,  if  the  rates  are  41  per  cent,  generally 
speaking,  higher  than  in  '17  and  the  early  spring  of  '18,  and 
prior  to  that  time,  what  is  your  opinion,  basing  it  upon  the 
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value  of  the  commodities  and  general  conditions  and  price 
conditions?  A.  Why,  undoubtedly,  Mr.  Rankin,  I  think 
they  should  be  in  harmony  with  the  depreciation  in  values, 
though  understand  me,  I  know  nothing  about  it.  Q.  You 
have  no  acquaintance  with  freight  rates  or  rate  matters? 
A.  No,  sir."  (Tr.  pp.  2395-2396).  *  *  *  "Q.  Now,  as- 
suming that  the  salary  of  the  attorney  general  was  $3,000 
prior  to  the  war,  and  that  it  has  been  increased  50  per 
cent,  or  is  now  $4,500,  or  has  been  increased  approximately 
nine  per  cent  more  than  the  freight  rates,  or  higher  than 
the  freight  rates  are  now.  What  would  you  say  as  to  the 
reasonableness  of  the  salary  of  the  attorney  general?  A.  I 
would  say  that  Mr.  Rankin  ought  to  shave  his  salary  at 
least  about  a  thousand  dollars.  MR.  GUNN:  That  is  all." 
(Tr.  p.   2401). 

209 — Former  Country  Merchant:  "A.  I  was  busted  in 
that  country.  The  hark  and  cry  is  this.  You  hear  them 
talk  all  the  time  of  the  freight  rates,  the  high  freight  rates. 
I  am  not  in  position  to  say  whether  it  is  right  or  whether 
it  is  wrong.  Q.  You  just  give  your  opinion?  A.  That  is 
my  opinion,  just  my  candid  opinion.  They  all  talk.  It  is 
unanimous  you  might  say,  as  near  unanimous  as  anybody 
would  get  on  the  witness  stand  and  make  the  same  state- 
ment, that  they  think  the  freight  rates  are  too  high.  They 
are  not  financiers.  Probably  they  don't  know  what  they 
are  talking  about,  but  that  is  their  opinion  in  the  matter." 
(Tr.  p.  2416). 

182 — State    House    Employee,    Former    Labor    Official: 

"Q.  In  your  own  way,  will  you  tell  the  Commission  what  you 
think  of  the  freight  rates,  whether  or  not  they  are  too 
high?  A.  Well,  I  personally  believe  that  they  are  too  high, 
and  then  in  general  in  my  work  in  traveling  over  the  state, 
it  seems  to  be  the  consensus  of  opinion  that  a  reduction  in 
freight  rates  would  help  to  bring  things  back  to  normal." 
(Tr.  p.  2423). 

*  *  *  "MR.  RANKIN:  In  other  words,  you  believe 
that  the  only  railroad  men  that  are  not  in  favor  of  lower 
freights  are  those  that  have  gotten  on  for  25  or  30  years, 
that  have  gotten  a  soft  berth,  have  gotten  the  raliroad's 
viewpoint  entirely?  A.  No,  here  is  what  you  run  up 
against.  Some  of  them  believe  in  reduction  in  freight  rates. 
Others  say,  well,  if  we  get  a  reduction  in  freight  rates  it 
means  that  there  is  going  to  be  another  reduction  in  salary, 
for  instance,  for  the  running  of  trains.  Q.  For  the  what? 
A.  For  the  running  of  trains ;  that  is,  the  four  brotherhoods. 
They  fear  there  is  going  to  be  another  reduction  in  pay. 
They  fear  they  are  going  to  be  the  next  ones  to  get  a  re- 
duction.    As  a  consequence  they  don't  like  to  see  the  rail- 
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roads  get  a  reduction.  Q.  That  does  not  represent  the  mass? 
A.  No.  Q.  What  about  the  switchmen?  A.  Well,  the 
switchmen,  to  some  extent,  I  have  run  across  one  or  two 
switchmen  here  in  town  who  believe  in  a  reduction  in 
freights;  others,  in  connection  with,  that  have  high  seniority 
rights,  they  don't  want  to  see  no  reduction,  because  they  fear 
a  reduction  themselves.  Q.  Do  they  feel  since  their  reduc- 
tion that  the  freight  rates  ought  to  be  reduced  to  be  com- 
mensurate with  their  reduction?  A.  Yes.  The  shop  crafts 
are  the  only  ones  that  are  strong  for  a  reduction.  Q.  The 
shop  crafts  are?  A.  Yes.  Q.  By  the  shop  crafts,  who  does 
that  mean?  A.  That  means  all  of  the  men  that  work  in  the 
shop,  foreign  laborers,  immigrants.  Q.  In  comparison  with 
the  railroad  men,  what  percentage  would  the  shop  crafts  rep- 
resent in  number?  A.  I  don't  know  what  is  the  percent- 
age, but  I  imagine—"  (Tr.  pp.  2428-2430). 

204 — Chamber  of  Commerce  Secretary:  This  witness 
submitted  a  statement  signed  by  various  mercantile  firms  in 
his  -city,  many  of  which  later  repudiated  the  alleged  signa- 
tures, on  the  ground,  that  they  were  affixed  to  the  com- 
munication, without  their  knowledge  or  consent.  The  state- 
ment expressed  the  opinion  that  rates  were  too  high.  The 
following  testimony  indicates  the  neglect  to  secure  proper 
authorization  for  branch  house  employees  to  sign  the  letter: 
"Q.  You  don't  know  whether  any  of  them  communicated 
with  the  home  house  to  find  out  whether — A.  I  haven't  any 
idea  about  that."   (Tr.  p.  2518). 

46 — Former  Merchant:  "I  think  the  freight  rates  are 
high,  unreasonable  and  discriminatory  and  that  they  operate 
to  the  disadvantage  of  the  people  of  this  state." 

201— Miner  and  Mine  Owner:  "MR.  RANKIN:  Do  you 
think  if  they  would  go  back  to  the  pre-war  rates  on  all  of 
it,  do  you  think  the  mining  men  would  be  satisfied?  A.  I 
would  be  satisfied.  Unless  a  person  has  high  grade  ore  and 
places  a  value  on  it  and  insures  it,  the  railway  company  has 
no  means  of  knowing  what  the  ore  is  worth  until  they  get  a 
return  from  the  smelter.  It  is  sampled  and  assayed  and  they 
get  the  freight  rates  from  the  smelter.  Q.  You  don't  pay 
the  freight  rate  until  afterward,  do  you?  A.  I  never  heard 
of  it  being  paid.  It  might  be.  Q.  Suppose  the  rock  doesn't 
go  anything.  Do  they  charge  you  for  hauling  it?  A.  Why, 
certainly,  they  charge  just  the  same.  There's  a  good  many 
instances  where  they  pay  for  rock,  I  have  been  told  by  the 
superintendent  of  the  smelter,  they  had  to  throw  it  on  the 
dump;  it  wasn't  worth  anything.  They  had  to  pay  the 
freight  charges  just  the  same.  Q.  Did  they  get  a  reduc- 
tion? A.  No.  Q.  In  other  words,  if  a  man  makes  a  bad 
guess  he  pays  the  freight?  A.  He  pays  the  freight.  Q.  He 
should  pay  the  sand  and  gravel  rate  then?     A.    Possibly  he 
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does.  I  don't  know  what  they  charge.  I  haven't  shipped  any 
of  that  kind  of  ore.  Q.  You  never  made  a  mistake?  A.  No, 
not  in  shipping-  something  that  wouldn't  pay.  I  have  always 
got  something  out  of  it.  Q.  You  always  got  enough  to  pay 
the  freight?  A.  Oh,  yes.  Q.  Don't  you  think  that  the 
miners  ought  to  have  something  more  than  enough  out  of 
it  to  pay  the  freight?  Don't  you  think  they  are  entitled  to 
something  in  addiiton  to  that?  A.  Oh,  sure.  I  think  the 
miner  is  up  against  a  hard  proposition.  He  ought  to  get 
all  he  can  get  and  then  some.  MR.  RANKIN:  You  may 
examine.  MR.  DUDLEY:  You  have  never  been  in  the  rail- 
road business,  have  you?  A.  No,  sir.  Q.  You  don't  know 
anything  about  the  expense  of  handling  these  shipments? 
A.  Why,  very  little.  Q.  Your  opinion  with  respect  to  the 
rates  being  too  high  is  based  entirely  upon  the  comparison 
of  the  proportion  of  the  rate  to  the  amount  received  by  the 
miner,  and  by  the  comparisons  which  you  have  made  of 
such  rates  with  other  rates,  such  as  grain,  and  so  forth,  isn't 
it?  A.  Well,  yes,  partly  on  that,  and  it  seems  to  me  that 
it  is  more  or  less  discriminated  against  as  one  of  the 
products  of  the  state,  placing  a  higher  value  on  ore  ship- 
ments than  any  other  commodities  like  bulk  wheat.  Q. 
That  is,  you  think  that  the  rates  are  unduly  high  as  com- 
pared with  the  rates  on  grain  or  brick  or  lime  or  other 
commodities  of  that  class?  A.  Yes,  sure."  (Tr.  pp.  2572- 
2574). 

150 — Retail  Drug  Dealer:  "Q.  What  have  you  to  say 
as  to  whether  in  your  opinion,  speaking  generally  and  with- 
out qualifying  as  a  rate  expert,  or  as  one  having  knowledge 
of  the  earnings  of  the  railroads,  whether  the  rates  are  too 
high  in  your  opinion?  A.  Well,  I  believe  they  are."  (Tr. 
p.  2588).  *  *  *  "MR.  HAGMAN:  According  to  those 
figures,  if  the  intrastate  rates  were  reduced  as  much  as  20 
per  cent,  it  would  make  about  16  dollars  a  year  difference 
to  you  in  your  business.  A.  On  the  freight?  Q.  On  the 
freight.  A.  That  would  help  some.  Q.  You  sell  18  thou- 
sand dollars  worth  of  drugs  and  articles  in  a  year.  When 
you   get  to  figuring  it   out,   the   freight   rates   of   Montana 

can't  be  hurting  you  very  much,  can  they,  Mr.  ?  A. 

Well,  directly,  no;  indirectly,  yes.  Q.  You  don't  pass  onto 
your  purchasers  any  more  than  your  freight  rate,  do  you? 
A.  No.  Q.  Then  it  isn't  hurting  your  purchasers  very 
much  on  an  18  thousand  dollar  stock  of  drugs?  A.  The 
intrastate  freight  that  I  pay  does  not.  Q.  That  is  all  there 
is  involved  in  this  case."   (Tr.  pp.  2492-93). 

1391/2 — Farmer    and    Insecticide    Dealer:    "Q.     Do    you 

thing  we  ought  to  get  back  to  pre-war  prices?  A.  I  don't 
know  of  any  reason  why  we  shouldn't."    (Tr.  p.  2620). 
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4 — Miner  and  Mine  Owner:  "I  know  in  the  mining 
business  it  is  almost  impossible  for  us  to  mine  any  more 
and  get  a  profit  out  of  it,  on  account  of  the  various  rea- 
sons, with  taxation  and  railroad  rates,  and  various  things, 
it  makes  it  almost  impossible  for  people  of  small  means  to 
mine.  It  takes  large  capital."  (Tr.  p.  2736).  *  *  * 
"A.  I  know  there  are  lots  of  things  that  could  be  remedied 
and  should  be  remedied,  and  freight  rates  should  be  rem- 
edied as  well  as  other  things  ought  to  be  adjusted,  but  it 
will  take  time,  perhaps,  to  bring  it  down,  like  any  other 
time  after  a  war."   (Tr.  p.  2738). 

181 — Legislator:  "Q.  So  that  in  fairness  to  both  sides, 
you  would  not  say  that  the  present  difficulties  that  are 
being  encountered  by  the  people  of  this  state,  particularly 
the  farmers,  are  attributable  entirely  to  the  increase  in 
freight  rates,  would  you?  A.  Oh,  no,  not  wholly.  Q.  That 
is  one  of  numerous  factors?  A.  Yes,  sir."  (Tr.  p.  2757). 
*  *  *  "A.  Oh,  by  no  means.  I  believe  in  fair  play.  I  be- 
lieve in  just  play.  I  believe  in  equity  between  man  and 
man,  and  in  organization.  I  have  no  antipathy  for  organ- 
ized capital  as  such.  I  believe  that  organization  is  neces- 
sary. It  is  a  modern  development.  We  must  have  it,  and 
I  think  that  the  modern  method  of  supervision  and  regula- 
tion is  something  that  has  followed  logically  and  naturally 
in  the  course  of  development,  but  when  supervision  and 
regulation  falls  down,  what  are  you  going  to  do?  I  don't 
think  your  companies  have  got  any  more  right  to  destroy 
our  property,  or  confiscate  our  labor  and  property  than  we 
have  to  confiscate  your  income  or  destroy  your  labor  or 
property.  I  am  not  at  all  saying  that  they  destroy  the  value 
of  your  property,  of  course."   (Tr.  p.  2763). 

101 — State  House  Employee:  "I  think  freight  rates  are 
too  high."  This  witness  was  asked  whether  he  agreed  with 
opinions  of  the  Supreme  Court  of  the  United  States. 

148 — Coal  Miner:  "Q.  Now,  if  the  freight  rates  were 
cut  down  and  the  people  could  buy  coal  cheaper  and  use  more 
in  the  winter,  because  it  would  not  cost  them  so  much, 
wouldn't  it  help  the  coal  miner,  in  your  opinion?  Do  you 
get  that?  A.  No,  that  would  not  give  him  any  steadier 
work.  Q.  Why  is  that?  How  do  you  figure  that  out?  A. 
Well — Q.  If  more  coal  is  mined,  and  mining  is  more  steady, 
he  would  have  work?  A.  Why,  certainly,  sure.  Q.  Don't 
you  think  if  the  coal  cost  less  that  the  people  would  burn 
more  coal?  A.  Perhaps  they  would,  yes.  They  would  not 
watch  the  coal  so  close  then.  They  would  be  more  extrava- 
gant with  it.  Q.  Then  your  idea  is  you  ought  to  have  the 
price  up  as  high  as  you  can  so  they  won't  be  extravagant 
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with  it?  A.  No.  I  don't  see  where,  if  the  freight  rates 
would  be  lowered,  where  it  could  give  coal  miners  steadier 
work."    (Tr.  pp.  2825-26). 

202 — Former  Merchant,  now  Farmer:  "Q.  You  regard 
the  present  rates  as  excessive  and  unreasonable,  do  you 
not?  A.  They  seem  to  me  so.  As  I  said  before,  just  a 
little  while  ago,  I  have  done  more  of  my  shipping  outside  of 
the  state."  (Tr.  p.  2837). 

152— Miner:  "MR.  BURNHAM:  Did  I  understand  you 
to  tell  the  attorney  general  what  you  understood  your  rate 
to  be  on  this  low  grade  ore  from  Silver  to  East  Helena?  A. 
No.  MR.  RANKIN:  What  is  the  rate?  MR.  BURNHAM: 
He  says  it  is  too  high.  I  wondered  if  he  knew  what  it  was." 
(Tr.  pp.  2860-61). 

80— Stock  Raiser:  "CHAIRMAN  DENNIS:  It  is  inter- 
state shipments  that  you  are  concerned  with?  A.  Yes, 
sir,  I  don't  ship  anything  that  amounts  to  anything.  MR. 
RANKIN:  Those  are  the  small  shipments?  A.  Any  ship- 
ments that  I  make  between  here  and  Chicago.  Q.  Do  you 
ship  anything  within  the  state?  A.  Nothing  to  speak  of. 
Q.  Nothing  to  speak  of?  What  do  you  mean?  A.  Once 
in  a  while  a  fellow  might  go  and  buy  a  bull.  I  have  no 
recollection  what  the  freight  rate  would  be.  Q.  If  they 
are  practically  the  same,  your  complaint  would  be  the  same? 
A.  Speaking  with  all  the  stockmen,  they  all  complain  more 
or  less  of  the  freight  rates  being  so  high,  now,  generally 
speaking.     MR.  DUDLEY:   No  questions."    (Tr.  p.  2870). 

89 — Blacksmith:  "Q.  Assuming  that  to  be  true,  do  you 
know  of  any  reason  why  we  should  not  get  back  to  the 
prices  of  the  early  spring  of  '18  and  '17?  Do  you  think 
we  ought  to  get  back  to  them?  A.  I  don't  know,  I'm  sure. 
I  don't  know  anything  about  that  you  see.  Q.  Don't  you 
think  they  are  too  high?  A.  Oh,  yes,  they  are  too  high. 
Q.  But  you  don't  know  just  exactly  how  much  lower  they 
should  be?    A.    No,  I  haven't  any  idea."   (Tr.  p.  2897). 

6 — Tailor:  "A.  I  will  tell  you,  I  had  a  little  experience 
here  last  December.  It  looked  a  little  high  to  me.  Five 
years  ago  I  shipped  a  pressing  machine  from  Syracuse,  New 
York.  The  freight  was  thirty-two  and  a  half  or  thirty- 
three  dollars  on  it.  Last  December  I  shipped  another  ma- 
chine from  the  same  place  and  the  freight  was  fifty-two 
dollars  and  fifty  cents.  Q.  But  generally  speaking,  from 
your  knowledge  of  freight  rates,  what  you  have  heard,  is  it 
your  opinion  that  the  freight  rates  in  Montana  are  too  high? 
A.  Why,  I'll  tell  you,  I  don't  know  anything  about  the  state 
but  outside  of  the  state  I  did  ship  into  here,  I  think  they 
are  entirely  too  high.  I  am  not  acquainted  with  Montana." 
(Tr.  pp.  2904-05). 
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82 — Industrial  Town  Merchant:  "Q.  Generally  speak- 
ing, what  have  you  to  say  in  your  own  way  of  the  freight 
rates  in  Montana?  A.  In  regard  to  merchandise  that  we 
handle,  it  does  not  affect  us  a  great  deal  because  we  pass 
the  buck  to  the  consumer.  Of  course,  we  could  give  them 
a  better  deal,  for  instance,  shoes,  we  figure  on  a  pair  almost 
twice  on  the  freight  rate,  but  our  worst  trouble  is  in  the 
farming  business.  The  farmers  cannot  pay  their  bills." 
(Tr.  p.  2917). 

203 — Former  Railroad  Man,  now  Traveling  Salesman: 
"Q.  What  have  you  to  say  as  to  whether  the  railroad  men 
feel  that  the  railroads'  earnings  are  such  that  they  could 
give  them  an  incresae  in  pay  and  reduce  the  rates  also, 
that  they  could  do  it  if  they  wanted  to?  A.  There  are  a 
good  many  of  the  boys  that  are  pretty  well  read  up  on 
that.  That  is  their  opinion.  Several  of  the  boys  are  prettv 
well  educated."  (Tr.  p.  2931).  *  *  *  "Q.  When  you 
say  that  you  have  expressed  the  opinion  of  the  railroad  men 
of  Montana,  do  you  mean  that  you  expressed  the  opinion  of 
all  of  the  railroad  men?  A.  Oh,  no.  Q.  Have  you  ever 
spoken  to  all  of  them?  A.  Just  the  boys  I  have  spoken  to; 
some  talked  one  way  and  some  talked  the  other;  that  is 
natural."    (Tr.  p.  2938). 

161 — Garage  Owner  and  Coal  Dealer:  "Q.  Now,  as  a 
coal  dealer,  you  pass  your  freight  rate  on  to  the  consumer? 
A.    Yes,  sir,  absolutely."   (Tr.  p.  2957). 

124 — Automobile  Dealer:  "Q.  Generally  speaking,  in 
your  opinion,  what  is  your  ideas  to  whether  or  not  the 
freight  rates  are  too  high?  A.  I  know  they  are  higher 
than  in  1920,  when  we  first  started  shipping."  (  Tr.  p. 
2970).  *  *  *  "Q.  In  your  opinion,  the  rates  are  ex- 
orbitant, excessive  and  unreasonable,  are  they  not?  A. 
They  are  higher  than  they  were  when  we  first  shipped 
cars."  (Tr.  p.  2970).  *  *  *  "Q.  But  in  the  cars  that 
you  sell,  come  to  you  here  from  Detroit  in  carloads?  A. 
Yes,  sir.  Q.  On  interstate  rates?  A.  Yes,  sir.  Q.  You  un- 
derstand the  Montana  Railroad  Commission  has  no  jurisdic- 
tion over  interstate  rates,  that  they  have  authority  only 
over  rates  between  two  points  within  the  state  of  Montana; 
so  that  even  if  any  one  should  have  a  complaint  against  the 
rates  from  Detroit  to  Helena,  they  would  have  to  go  to 
the  Interstate  Commerce  Commission  for  that.  This  Rail- 
road Commission  has  no  authority  over  them,  did  you  know 
that?     A.     No,  I  didn't."     (Tr.  p.  2972). 

66— Manufacturer's  Agent:  "MR.  RANKIN:  Then  there 
was  a  ten  per  cent  reduction,  but  they  are  at  least  in  the 
neighborhood  of  41  per  cent  higher  than  in  the  spring  of 
'18.     Do  you  see  any  reason  why  they  shouldn't  begin  to  get 
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back  to  pre-war  rates?  A.  I  don't  know  whether  it  is  time 
to  begin  to  figure  pre-war  rates,  but  considering  that  with 
other  products,  some  products  are  probably  more  and  some 
aren't    as    much."    (Tr.    p.    3016).     *     *     *     "Q.    Go    right 

ahead,  Mr.  ;  any  other  instances  that  come  to  your 

mind?  A.  Of  course,  it  is  pretty  hard  to  tell  whether  a 
product  should  be  reduced  in  price,  that  is,  the  freight 
rates  on  some  certain  line."  (Tr.  p.  3017).  *  *  *  "A. 
As  near  as  I  can  arrive  at  the  conclusion,  from  talking  with 
the  traveling  men,  I  would  say  that  they  feel,  all  those  that 
are  handling  heavy  products,  feel  that  the  rates  are  higher 
than  they  should  be  in  proportion  to  the  price  of  the 
goods.  Of  course,  in  the  lighter  materials,  people  handling 
clothing,  along  those  lines,  you  don't  hear  much  from  them. 
Q.  It  don't  affect  them?  A.  It  don't  affect  them."  (Tr. 
pp.  3025-26). 

135 — Livestock  Grower:  "Q.  In  other  words,  you  think 
that  the  rates  are  excessive,  unreasonable  and  exorbitant? 
A.  I  think  they  are  too  high  for  the  farmer  to  ship  any  of 
his  product  much."  (Tr.  p.  3036).  *  *  *  "Q.  There  is 
nobody  to  pass  it  to.  Have  you  any  freight  rates  that 
you  would  like  to  call  to  the  attention  of  the  Commission? 
A.  No,  I  haven't.  I  haven't  studied  it  enough,  so  I  wouldn't 
know  just  exactly."   (Tr.  p.  3037). 

185 — "Q.  Without  going  into  detail,  in  a  general  way, 
you  believe  that  the  freight  rates  are  too  high?  A.  I  do. 
Q.  Is  that  the  sentiment  of  the  farmers  generally  of  your 
territory?  A.  That  is  the  sentiment  of  all  of  them.  MR. 
RANKIN:    That  is  all."   (Tr.  p.  3042). 

126 — "Q.  In  a  general  way  and  briefly,  you  think  the 
freight  rates  are,  generally  speaking,  excessive,  exorbitant, 
unreasonable  and  a  menace  to  the  people?  A.  I  do."  (Tr. 
p.   3043). 

178 — Hardware  Merchant:  "Q.  Now,  in  handling  these 
implements,  upon  whom  does  that  increased  cost,  by  reason 
of  the  higher  freight,  fall?  Upon  your  firm,  or  does  it 
fall  upon  the  farmer.  A.  We  pass  the  buck  on  to  the 
farmer.  Q.  He  pays  the  freight?  A.  Yes,  sir.  (Tr.  p. 
3055).  *  *  *  "MR.  TURNBURKE :  You  understand  that 
the  railroad  company  doesn't  sell  transportation  per  mile 
of  road,  but  sells  it  by  the  ton-mile.  Without  knowing  the 
volume  of  business,  from  that  chart  you  can't  tell  whether 
it  cost  more  or  less  in  Montana,  whether  the  net  is  more  or 
less?  A.  That  is  net  revenue.  That  would  cover  the  total 
and  everything.  Q.  Yes,  but  per  mile  of  road.  A.  Of 
course,  you  got  to  take  that  into  consideration.  That  would 
be  the  operating  expense  in  that  state  and  the  operating 
expense    in    Montana."      (Tr.    p.    3073).     *     *     *     "Q.      in 
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carrying  on  their  farming  operations,  are  the  farmers  pros- 
perous now,  or  do  they  suffer  from  financial  depression,  low 
prices  on  wheat,  high  price  of  labor,  taxes  and  all?  A.  Yes, 
they  are  all  passing  through  that.  Q.  Those  conditions  are 
the  conditions  which  have  largely  and  principally  affected 
their  producing  power,  are  they  not?  A.  Well,  I  would  con- 
sider that  to  be  one  of  the  factors,  yes.  Q.  It  isn't  by  any 
means  all  due  to  the  freight  rates?  A.  Oh,  no.  Q.  The 
freight  rates,  you  find  have  advanced  proportionately  with 
the  cost  of  everythnig  else?     A.     They  certainly  have,  yes, 

sir.     Q.     Now,  ,  have  you  those  Milwaukee  charts  that 

you  are  showing  the  witness?  You  find  about  as  much  com- 
plaint about  high  taxes  as  you  do  about  high  freight  rates? 
A.  High  in  everything.  Q.  Do  you  know  what  increase 
there  has  been  in  the  cost  of  labor  in  the  Gallatin  valley, 
farm  labor?  A.  Well,  it  is  about  60  per  cent,  I  think.  Q.  Or 
a  greater  increase  than  the  freight  rates?  A.  That  is  one 
thing  that  has  got  the  freight  rates  beat.  Q  .  Take  this 
chart,  which  shows  a  comparison  of  the  net  revenue  from 
railway  operations  in  1921  on  the  Chicago,  Milwaukee  and 
St.  Paul  in  various  states.  Those  figures  reflect  largely  the 
volume  of  business,  do  they  not?  A.  I  don't  know  what 
they  reflect.  Q.  In  other  words,  if  you  had  twenty  times 
the  business  in  one  state  that  you  did  in  another,  and  the 
rates  were  the  same,  if  you  would  have  the  same  net  gain 
per  mile,  your  net  revenues  would  be  twenty  times  larger? 
A.  Oh,  yes.  Q.  The  mere  showing  then  of  a  comparison 
of  net  revenues  doesn't  throw  any  light  at  all  upon  the  ques- 
tion whether  the  rates  are  the  same,  higher  or  lower,  does 
it  ?  A.  I  don't  know  as  I  am  qualified  to  answer  that."  (Tr. 
pp.  3080-81)  *  *  *  "Q.  Yes.  In  other  words  no  man 
on  earth  could  possibly  adduce  any  conclusion  in  respect  to  the 
rates  from  either  one  of  these  charts,  or  both  combined? 
A.  No.  There  is  nothing  in  there  regarding  rates.  Q.  Noth- 
ing on  which  you  could  determine —  A.  Nothing  on  which 
we  could  determine  why  the  earnings  were  greater.  Q.  No. 
not  a  thing.  So  that  these  charts  wouldn't  indicate  in  any 
way  whatsoever  that  the  rates  in  Montana  were  discrimin- 
atory or  different  from  the  rates  in  these  other  states? 
A.    I  can't  see  anything  regarding  rates  in  it."  (Tr.  p.  3084) . 

165 — Auto  Salesman:  "Q.  Do  you  know  anything 
about  the  rates  on  automobiles  shipped  from  point  to  point 
in  Montana  ?  A.  They  claim  that  Deer  Lodge  can  sell  a  Ford 
for  about  eight  dollars  cheaper  than  here  on  account  of  the 
freight  rates.  CHAIRMAN  DENNIS:  Who  told  you  this? 
A.  It  is  believed  by  the  general  public.  Q.  What  is  it  they 
claim?  A.  One  of  the  other  salesmen  told  me.  I  didn't  see 
it  myself."     (Tr.  p.  3099). 
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27— Farmer:  "Mr.  FOOT:  You  have  not  shipped  any- 
thing- to  any  markets  in  Montana?  A.  No,  I  haven't.  I 
ship  to  Minneapolis  every  fall.  Q.  Do  you  know  any  crops 
in  your  locality,  or  any  produce  of  any  kind,  that  has  been 
shipped  from  there  into  local  markets,  by  freight?  A.  No, 
I  don't."     (Tr.  p.  3103). 

49 — Blacksmith:  "Q.  And  the  material,  the  stuff  that 
you  ship  by  freight,  what  can  you  tell  the  Commission  rela- 
tive to  the  freight  charges  on  that?  A.  Well,  we  shipped  a 
carload  of  coal  a  year  ago.  The  coal  cost  $3.65  at  the  mine. 
When  we  got  it  here  it  stood  us  $19.92  a  ton.  CHAIRMAN 
DENNIS:  Where  was  that  shipped  from?  A.  Pennsyl- 
vania. Q.  That  is  interstate.  This  is  an  intrastate  case, 
purely  within  the  state.  MR.  FOOT:  Have  you  shipped 
any  place,  from  any  place,  within  the  state?  A.  No,  not  in 
the  state.  They  don't  have  our  coal  in  the  state.  Q.  That 
is  blacksmith's  coal?  A.  That  is  blacksmith's  coal."  (Tr. 
p.  3113-14). 

109 — Rancher:  "Q.  Is  there  anything  further  that  you 
would  like  to  tell  the  Commission,  Mr.  ,  relative  to  in- 
trastate freight  rates,  that  I  have  not  asked  you  about7  A. 
Well,  I  don't  know.  I  am  not  an  expert  in  these  matters.  Of 
course,  if  my  attention  is  directed  along  certain  lines  I  might 
answer  a  question  more  intelligently,  but  just  on  the  spur  of 
the  moment,  I  am  awfully  busy  these  days.  My  head  is 
filled  up  pretty  well  with  devising  ways  and  means  to  pay 
my  taxes.  I  have  been  kept  pretty  busy  along  that  line.  I 
was  going  to  remark  about  this  farm  machinery.  Your 
question  directed  my  attention  to  that.  My  experience  is  that 
I  paid  about  twice  as  much  for  farm  machinery  this  year 
as  we  did  25  or  30  years  ago.  I  have  used  it  in  other  por- 
tions of  the  United  States."     (Tr.  p.  3121). 

97 — Farmer:  "Do  you  raise  any  hogs  or  cattle  or  any- 
thing of  that  kind  out  there?  A.  Why,  yes,  a  few,  but  I 
generally  market  those  locally.  Q.  You  don't  ship  those  at 
all?  A.  I  never  have.  Q.  What  is  the  general  sentiment 
among  your  neighbors  relative  to  the  freight  rates?  A. 
Well,  they  all  think  they  are  too  high."     (Tr.  p.  3126) . 

83 — Blacksmith:  "Q.  In  the  course  of  your  business 
as  a  blacksmith,  have  you  had  any  experience  with  freight 
rates?  A.  Well,  what  experience  in  freight  rates  is  in  the 
state,  why,  I  have  not  done  it  much  with  the  freight  rate 
in  the  state,  but  from  the  east  I  ship  in  a  lot  of  stock  you 
know,  iron,  blacksmith  coal  and  things  like  that."  (Tr.  p. 
3147). 

106 — Minister:  "Q.  If  it  appears  from  the  record,  as 
it  does,  that  the  earnings  for  the  last  three  years  of  the 
Northern  Pacific  were  not  to  exceed  four  per  cent  on  the 
assessed   valuation   of   the   property   as   made   by   the   state 
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board  of  equalization,  would  you  consider  those  earnings  as 
exorbitantly  high?  A.  No,  based  on  that,  as  I  say,  I 
haven't  any  information  regarding  that."     (Tr.  p.  3161). 

171 — State  Office  Holder:     "Q.     In  your  own  way,  , 

will  you  tell  the  Commission  what  you  think  of  the  present 
freight  rates  as  compared  to  the  present  prices  of  commodi- 
ties? A.  Well,  I  think  it  is  generally  conceded  that  the 
freight  rates  are  rather  high.  I  think  the  railroad  people 
themselves  realize  that  freight  rates  are  high.  Just  exactly 
what  is  the  reason  for  the  present  condition,  I  don't  believe 
that  I  would  be  competent  to  attempt  to  testify.  It  would 
be  rather  presumptive  on  my  part  to  attempt  to  analyze  con- 
ditions and  situations  as  they  exist  with  the  rather  sparse 
knowledge,  that  is,  detailed  knowledge  that  I  have  in  my  pos- 
session, Mr.  Rankin,  but  it  is  generally  conceded  by  every  one 
that  railroad  rates  are  so  high  that  they  tend  to  put  us  in  a 
position  where  producers  think  at  least  that  they  are  not 
justified  in  putting  forth  efforts  to  produce  their  products, 
being  unable  to  ship  them  and  get  back  the  costs  of  their 
production."      (Tr.  pp.  3186-3187). 

26 — Furniture  Dealer:  "Q.  Do  you  know  any  reason 
why  we  could  not  get  back  to  the  rates  we  had  in  the  spring 
of  1918,  about  41  per  cent  lower?  Weren't  the  rates  high 
enough  then?  A.  Of  course,  I  am  not  posted  on  the  exact 
reasons  for  those  rates,  but  it  seems  to  me  that  we  should 
get  back  in  proportion  to  the  decreases  in  all  other  com- 
modities, in  proportion  to  the  price  of  the  first  cost."  (Tr. 
p.  3191).  *  *  *  "Q.  How  does  the  furniture  price  to  the 
consumer  compare  to  what  it  used  to  be  several  years  ago, 
seven  or  eight  years  ago,  isn't  it  very  much  higher?  A. 
Considerably,  yes,  I  would  say  50  per  cent  higher."  (Tr.  p. 
3194). 

78 — County  Commissioner:  "Q.  What  have  you  to  say, 
in  your  own  way,  state  to  the  Commission  whether  or  not 
in  your  opinion  the  freight  rates,  generally  speaking,  are  too 
high?  A.  I  did  not  come  here  prepared  with  any  data,  but 
I  know  we  never  paid  a  bill  but  what  we  wasn't  surprised  as 
to  the  freight  rates."  (Tr.  p.  3202).  *  *  *  "Q.  What 
have  you  to  say  as  to  whether  in  your  opinion,  we  haven't 
had  any  witnesses,  I  believe,  from  Mineral  County;  I  don't 
recall  them,  whether  or  not  your  statement  about  freight 
rates  represents  the  sentiment  of  your  county?  A.  Yes, 
sir,  you  can  hear  it  every  day."     (Tr.  p.  3203). 

55 — Aeroplane  Owner  and  Flier:  "We  had  a  plane  down 
at  Three  Forks  which  we  wanted  to  get  to  Helena.  We  got 
information  that  it  would  cost  us  165  a  hundred,  while  the 
plane  crated,  the  parts  boxed,  the  way  the  government  does 
it,  it  weighs  about  three  thousand  pounds,  so  we  went  down 
and  took  the  wings  off,  partly  collapsed  the  ship,  hooked  it 
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onto  the  car  and  towed  it  up  behind  the  car.  We  can  do  it 
in  ten  or  twelve  hours.  Q.  They  wanted  about  how  much? 
A.  Crated  and  all,  it  would  be  125.  We  would  have  to  pay 
for  the  lumber.  Q.  How  much  the  freight  itself?  A.  The 
freight  would  have  been  three  thousand  at  165  alone.  Q. 
In  other  words,  the  freight  rate  made  it  prohibitive  to  handle 
it  that  way?  A.  Yes,  sir,  that  is  why  we  are  holding  back 
to  see  if  we  can't  get  a  different  rate  to  ship  in  some  stuff. 
Q.  In  other  words,  if  they  want  to  establish  an  aeroplane 
business  in  Montana  they  have  to  reduce  the  freight  rate? 
A.  They  sure  do."  (Tr.  pp.  3205-3206).  *  *  *  "Q.  Do 
you  represent  the  sentiment  of  the  aeroplane  men  in  Mon- 
tana? A.  We  all  figure — we  all  figure — we  figure  that  we 
can  fly  them  or  haul  them  cheaper  than  we  can  by  putting 
them  on  the  train.  Q.  You  can  even  fly  the  plane  cheaper? 
A.  We  could  fly — we  could  fly  from  seven  to  eight  dollars 
from  Three  Forks,  including  the  carfare  to  do  that.  Q.  Why 
did  you  not  fly  this  one  ?  A.  It  wasn't  in  shape  to  fly.  We 
had  to  do  some  overhauling  on  it.  No,  in  the  state  anywhere, 
when  we  can  get  ships  in  the  state  we  always  send  overland." 
(Tr.  p.  3207-3208).  *  *  *  "Q.  You  use  these  for  giving 
exhibitions  and  taking  passengers?  A.  Yes,  sir.  Q.  What 
is  the  charge  for  taking  a  passenger?  A.  We  get  six  dollars 
a  passenger.  Q.  For  how  long?  A.  About  a  15  minute 
ride.  It  varies  according  to  the  winds".  (Tr.  p.  3210).  * 
*  *  "A.  Yes.  There's  a  lot  of  these  railroad  officials 
now  will  come  after  a  while  when  they  want  to  get  a  place, 
they  want  to  use  a  plane.  They  won't  use  no  slow  moving 
railroad  train.  Q.  You  think  as  soon  as  they  get  to  using 
them,  the  freight  rates  will  come  down?  A.  Sure  they  will. 
They  will  see  where  the  plane  is  better  than  a  railroad  train 
after  a  while."  (Tr.  p.  3212).  *  *  *  "Q.  The  danger 
from  aeroplane  driving  is  limited?  A.  There  is  no  danger; 
no  such  thing.  Q.  It  isn't  as  dangerous  as  an  automobile? 
A.  Golly,  I  would  rather  take  a  chance  on  a  ship  any  day 
than  take  a  chance  with  every  Tom,  Dick  and  Harry  driving 
a  car.  Q.  There  are  fewer  collisions  in  the  air?  A.  We 
haven't  had  any  yet.  We  have  lots  of  room  up  there  yet. 
Q.  Lots  of  room  in  the  west?  A.  Yes,  sir.  Q.  The  only 
collision  you  have  had,  or  damage,  is  on  freight  rates?  A. 
Yes,  and  automobile  collisions.  MR.  RANKIN:  That  is  all." 
(Tr.  p.  3213). 

68 — County  Commissioner:  .."Q.  In  your  own  way,  tell 
the  Commission  what  you  think  of  the  freight  rates  in  Mon- 
tana. A.  Well,  I  did  not  come  here  prepared.  I  could  gvie 
some  facts  and  figures  on  it."  (Tr.  p.  3214).  *  *  *  "Q. 
Generally  speaking,  you  think  the  freight  rates  are  too  high? 
A.  I  sure  do.  Q.  Is  that  the  sentiment  of  your  county? 
A.     It  is."      (Tr.   p.   3215). 
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Contractor:  "Q.  As  I  take  it,  your  opinion  is  that  the 
freight  rates  ought  to  come  down;  we  ought  to  get  back  to 
something  near  pre-war  rates?  A.  Why,  certainly."  (Tr. 
p.  3222).  *  *  *  "Q.  But  if_the  railroad  company's  ex- 
pense of  labor  and  material  and  other  things  have  gone  up 
so  much  that  they  have  to  charge  rates,  and  then  they  don't 
make  any  more  than  3V2  Pe*"  cent,  and  the  Milwaukee  making 
nothing,  would  you  say  the  freight  rates  were  too  high? 
A.  No,  but  if  the  railroad  in  1914  could  make  money,  why 
shouldn't  they  make  it,  say,  25  per  cent  increase,  at  the 
present  time?  Q.  You  never  made  a  study  of  the  expenses 
of  the  railroad,  how  much  they  have  increased?  A.  No. 
Q.  You  haven't  gone  into  that  question?  A.  No,  of  course 
not."     (Tr.  p.  3228-3229). 

156 — Farmer,  Business  Man:  "Q.  As  a  farmer  and  as  a 
business  man,  generally  speaking,  without  taking  a  great  deal 
of  time,  in  your  opinion  the  freight  rates  are  too  high?  Or 
too  low?  A.  Well,  it  seems  like  at  the  present  time  they 
are  exorbitant,  especially  on  the  producer.  The  reason  fol 
this  I  could  not  say."     (Tr.  p.  3230). 

210 — Farmer:  "Q.  Now,  in  your  own  way,  will  you  tell 
the  Commission  what  you  think  of  the  freight  rates,  as  to 
whether  they  are  too  high?  A.  Well,  it  appears  to  me  that 
they  are  too  high  on  grain  and  stock,  well,  everything  else, 
practically.  Q.  General1^  speaking,  they  are  too  high?  A. 
Yes,  generally  speaking,  they  are  too  high."     (Tr.  p.  3240). 

54 — Farmer:  "Q.  Do  you  think  all  of  the  freight  rates, 
both  within  the  state  and  without,  as  far  as  that  is  concerned, 
they  are  all  too  high?  A.  It  seems  so.  (Tr.  p.  3248).  *  * 
*  "Q.  When  the  prices  were  up,  the  farmers  didn't  have 
any  great  complaint  about  the  freight  rates?  A.  No,  sir." 
(Tr.  p.  3248). 

118 — Grocer:  "A.  Well,  I  can  only  say  that  they  are 
high,  that  the  rates  on  some  articles  are  extremely  high, 
where  others  do  not  seem  so  bad,  which  would,  taking,  speak- 
ing in  general,  which  would  be  seemingly  though  high.  Q. 
There  are  some  commodities  that  you  don't  think  seem  so 
terribly  exorbitant,  so  much  of  a  menace,  but  generally 
speaking,  they  are  too  high,  in  your  opinion?  A.  Yes,  sir. 
Q.  What  do  you  ship?  A.  Well,  I  am  not  shipping  any- 
thing myself,  as  far  as  that  goes."     (Tr.  p.  3253). 

72 — Civil  Engineer  and  Contractor:  "Q.  You  think  the 
freight  rates  are  too  high,  generally  speaking?  A.  Well,  I 
would  have  to  be  frank.  I  would  have  to  admit  that  I  am 
not  specially  well  informed  on  the  subject.  I  do  think  this. 
I  think  that  the  Montana  farmer,  with  the  price  of  his 
products,  and  with  the  freight  rates  as  they  are,  that  he  has 
a  very  hard  time  getting  by,  and  if  it  is  shown  that  Montana 
is  being  discriminated  against  in  the  matter  of  freight  rates, 
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why,  I  think  most  assuredly  it  should  be  rectified,  but  as  far 
as  details  in  the  matter,  I  could  not  talk  intelligently  on  the 
subject."     (Tr.  p.  3258). 

100 — Farmer  and  Contractor:  "Q.  Assuming,  a  fact 
that  we  will  show  when  the  railroad  companies  come  to  in- 
troduce their  evidence,  that  the  net  earnings  of  the  Northern 
Pacific  Railway  Company,  made  on  its  business  in  the  State 
of  Montana,  the  intrastate  business,  was  not  sufficient  to  pay 
the  taxes  assessed  against  it  in  this  state,  would  you  imagine, 
would  vou  think  that  its  rates  were  excessive?  A.  I  don't 
believe"l  would,  no."     (Tr.  p.  3275). 

85 — Contractor:     "Q.     Mr.  ,  you  want  to  take  this 

train?  A.  Yes,  I  got  lots  of  business  to  do.  MR.  RANKIN: 
I  want  to  make  it  brief.  MR.  HAGMAN:  We  will  concede 
that  he  will  testify  the  same  as  the  others.  MR.  RANKIN: 
In  your  opinion,  the  freight  rates  are  today  exorbitant,  ex- 
cessive, unreasonable  and  a  menace  to  the  people  of  the  state, 
that  is  your  judgment?  A.  You  are  going  quite  far.  Q. 
How  far  would  you  go?  A.  You  see,  I  am  not  a  shipper." 
(Tr.  p.  3286). 

137 — Road  Builder:  "Q.  Now,  without  going  into  de- 
tail, just  in  a  general  way,  you  believe  that  the  freight  rates, 
generally  speaking,  are  too  high  and  should  come  down  some  ? 
A.  Well,  they  appear  to  be  on  wheat  especially."  (Tr.  p. 
3291). 

39— Contractor  and  Road  Builder:  "Q.  Will  you  tell 
the  Commission  in  your  own  way  what  you  think  of  the 
freight  rates ?  MR.  HAGMAN:  Montana  or  Wyoming?  MR. 
RANKIN:  WTithin  Montana.  A.  I  could  not  speak  on 
freight  rates  in  general,  but  the  freight  rates  that  I  have  to 

bear Q.     What  are  they?     A.     Are  very  excessive  it 

seems  to  me  in  proportion,  figuring  back  along  about  1913 
in  proportion  to  what  they  was  then,  and  what  we  are  get- 
ting now  in  proportion  to  what  we  got  then.  (Tr.  p.  3293). 

81 — Architect:  "Q.  The  last  year  or  two  you  have 
been  supervising  construction  of  building  in  Montana?  A. 
The  last  ten  years.  Q.  In  a  general  way,  by  reason  of  that 
supervision  of  construction,  you  have  in  a  general  way  be- 
come acquainted  with  the  freight  rates  to  the  extent  of  be- 
lieving that  they  are  too  high  ?     A.     Yes."     (Tr.  p.  3298) . 

121 — Mining  Engineer:  "Q.  Take  the  rates  on  low 
grade  ore,  you  don't  think  they  are  at  all  too  high  in  Mon- 
tana? A.  No,  I  don't.  I  think  your  rates  on  low  grade  ore 
are  very  fair  in  most  instances.  There  are  a  few  cases  where 
they  are  too  high.  My  objection  is  the  difference  that  you 
make  between  the  low  grade  ore  and  the  100  dollar  ore.  Q. 
That  is  the  only  complaint  that  you  make?  A.  That  is  the 
only  complaint."     (Tr.  p.  3315). 
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79 — County  Commissioner:     "Q.     Mr.  ,  in  your  own 

way,  will  you  tell  the  Commission  what  you  think  of  the 
present  freight  rates  in  Montana?  A.  Well,  in  my  own 
way,  we  feel  as  farmers  that  it  is  too  high,  and  as  a  com- 
missioner, we  had  a  carload  of  molasses  shipped  from  Min- 
neapolis or  St.  Paul.  I  don't  know  exactly,  but  the  clerk  told 
me  it  was  something  over  400  dollars.  That  seems  to  me  like 
pretty  hard.  We  shipped  molasses  in  to  prepare  grasshopper 
poison  to  take  care  of  the  crop.  Q.  You  had  a  good  deal  of 
grasshopper  trouble  last  summer  there?  A.  Yes,  we  had. 
Q.  You  thought  that  rate  was  excessive?  A.  On  that  mat- 
ter ;  while  the  company  have  agreed  to  haul  it  to  intermediate 
points  free  of  charge  after  it  is  mixed."  (Tr.  pp.  3225-26). 
*  *  *  "Q.  You  think  that  western  Montana,  the  ship- 
pers in  western  Montana,  should  pay  a  higher  rate  than  in 
eastern  Montana?  A.  Yes,  I  think  so,  that  we  are  not  in 
the  mountains,  although  we  pay  the  mountain  rate.  Q.  You 
would  divide  the  state  then  into  east  and  west,  and  have 
one  scale  of  rates,  a  higher  scale  of  rates  in  the  western  part 
of  the  state  and  a  lower  scale  in  the  eastern  part,  would 
you?  A.  Well,  it  doesn't  seem  fair  for  the  people  living  in 
the  mountain  states,  it  doesn't  seem  fair  that  we  eastern 
fellows  should  have  to  pay  that."     (Tr.  p.  3337). 

177 — Sporting  Goods  Dealer:  "A.  I  only  ship  a  small 
amount  in  the  state  only.  Q.  You  do  ship,  though,  in  the 
state  some?  A.  Yes.  Q.  I  thought  you  said  most  of  it  was 
within  the  state;  you  meant  from  the  outside?  A.  Yes, 
from  the  outside.  Q.  Tell  the  Commission  what  you  think 
of  the  intrastate  rates.  A.  Well,  the  rates  in  the  state — 
something  in  the  state  of  Montana  has  made  coal  that  it  was 
so  high  it  increased  my  expenses.  Q.  You  think  the  freight 
rates  are  too  high?  A.  Well,  I  am  satisfied  they  are  too 
high.  I  know  if  it  isn't  the  freight  rates,  something  else  is 
too  high."  (Tr.  pp.  3343-44).  *  *  *  "Q.  You  say  you 
heard  the  loafers  around  your  place  express  the  opinion  that 
the  freight  rates  are  too  high?  A.  Yes.  Q.  Are  you  the 
official  spokesman  for  the  loafers  of  Montana?  A.  Not  for 
all  of  them.  Q.  Just  those  that  congregate  around  your 
place?  A.  There's  quite  a  few  of  them  that  I  am  not 
spokesman  for."  (Tr.  p.  3349).  *  *  *  MR.  DUDLEY: 
You  are  not  familiar  with  the  railroad  business,  are  you? 
A.  No,  I  am  not.  Q.  You  have  no  information  as  to  what 
it  costs  the  railroad  company  to  transprot  its  freight.  A. 
Not  a  bit.  Q.  Your  conclusion  that  the  rates  are  high  is 
based  entirely  upon  the  proposition  that  they  seemed  a  little 
heavy  in  carrying  your  business  on?  A.  Yes."  (Tr.  p. 
3353).     MR.  HAGMAN:     How  did  you  happen  to  come  here 

to  testify,  Mr.  ?     A.     Well,  I  was — I  have  talked  quite 

a  bit,  of  course,  in  the  store  there  about  the  rates;  I  didn't 


BOARD    OF    RAILROAD    COMMISSIONERS  141 

like  it,  and  in  some  way  or  another  Mr.  Rankin  heard  about 
it,  or  somebody  I  believe,  I  don't  know  how.  I  didn't  want 
to  come  up.  Q.  They  sent  for  you?  A.  There  is  no  use  to 
come  up  here.  I  don't  think  they  will  ever  accomplish  any- 
thing. Q.  You  are  wasting  your  time?  A.  It  is  just  a 
waste  of  time,  coming  up  here.  Q.  But  Mr.  Rankin  invited 
you  to  come  up  here?  A.  Yes,  I  was  asked  to  come.  MR. 
KELLOGG:  I  would  like  to  know  what  your  freight  charges 
in  a  year  amount  to  on  the  business  shipped  within  the  state. 
A.    I  couldn't  tell  that  at  all."     (Tr.  p.  3356). 

3 — Clothing  Merchant:  "Q.  Now,  do  you  think  that  is 
the  sentiment  of  the  merchants  generally  that  freight  rates 
are  too  high?  A.  Why,  I  think  so.  I  have  an  idea  that  it 
is.  Of  course,  I  have  not  spoken  to  anybody  in  particular 
about  it,  Mr.  Rankin.  I  couldn't  say  as  to  that.  Q.  But 
that  is  your  individual  idea  that  the  freight  rates  should 
come  down?  A.  Yes,  if  it  is  possible,  without  hurting  any 
concern.  I  have  not  studied  the  proposition  very  much."  (Tr. 
p.  3358). 

195 — Agent  for  Livestock  Interests:  "Q.  Will  you 
in  your  own  way  tell  the  Railroad  Commission  what  you 
think  of  the  railroads  and  the  freight  rates?  A.  That 
is  a  little  bit  difficult  to  state  right  off  the  reel  what  I 
think  of  the  railroads   and  freight   rates."      (Tr.   p.   3364). 

31 — Photographer:  "Q.  You  heard  the  testimony 
of  the  witnesses  here.  In  a  general  way  you  agree  with 
them,  do  you?  A.  I  do.  MR.  RANKIN:  That  is  all." 
(Tr.    p.    3375). 

173 — County    Farm    Agent:      "Q.      Without    taking    a 

lot    of    time,    Mr.    ,    what    have    you    to    say    as    to 

whether  or  not  you  think  the  freight  rates  are  too  high? 
A.  Personally  I  am  not  well  enough  posted  on  railroad 
rates  I  guess,  to  give  an  opinion  whether  the  railroads 
can  afford  to  lower  the  rates  or  not,  but  I  am  of  the 
opinion,  in  proportion  to  the  worth  of  farm  products, 
that  unless  the  railroad  rates  are  reduced,  the  people 
who  live  on  the  less  productice  land  in  Montana  will  neces- 
sarily have  to  abandon  their  farms."     Tr.  pp.  3376-77). 

149 — Stock  Grower:  "I  think  the  freight  rates  are 
too  high  and  unreasonable  in  the  state  of  Montana."  (Tr. 
p.    3387-88). 

29 — Plumber:       "Q.       You     heard     the     testimony     of 

Mr.   ,    and    one    or   two    witnesses,    have    you?      A.      I 

have.  Q.  In  a  general  way,  do  you  agree  with  them 
that  the  freight  rates  are  too  high?  A.  I  can't  say  but 
what   I   do."      (Tr.    p.    3395). 

129 — Rancher:  .."Q.  You  think  we  ought  to  get  back 
to  pre-war  rates?  A.  It  would  be  a  whole  lot  better  for  us 
people  that's  in  the  business."     (Tr.  p.  3397). 
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145 — Rancher:  "Q.  In  other  words,  you  think  we  ought 
to  get  back  to  pre-war  freight  rates?  A.  Yes,  sir."  (Tr. 
p.  3401). 

5 — Salesman:     "Q.     You  believe  that  you  represent  the 

sentiment   of  Miles   City   and   community   that   the   freight 

rates  are  too  high?    A.    Yes,  sir."     (Tr.  p.  3403).     *     *     * 

"Q.     Those  are  interstate  rates.     You  understand  that  is 

not  in  this  case  ?    A.    Yes,  sir."  (Tr.  p.  3403) . 

134 — State  House  Employee:  "Q.  You  heard  the  testi- 
mony here  this  morning  for  some  time.  In  a  general  way, 
without  going  'into  specific  detail  at  all,  in  a  general  way 
you  agree  with  it,  that  the  freight  rates  are  too  high,  agree 
with  the  testimony  in  a  general  way?  A.  Yes,  sir.  MR. 
DUDLEY:  Who  asked  you  to  come  here  to  testify?  A. 
Mr.  Rankin;  so  I  came  up."     (Tr.  p.  3407). 

159 — Retired  Merchant,  Gasoline  Dealer:  "Q.  Don't 
you  think  that  we  ought  to  get  back  something  nearer  to  pre- 
war freight  rates?  A.  That  is  the  way  I  think  about  it. 
Here  is  the  Commission.  They  ought  to  be  able  to  take  care 
of  the  freight  rates,  and  it  is  for  them  to  see  that  we  are 
not  penalized  any  more  than  our  neighbors  are.  Of  course, 
these  are  just  my  views  of  it."     (Tr.  pp.  3411-12). 

138 — Grocer  and  Butcher:  "Q.  You  have  lived  here 
all  of  that  time,  all  of  the  time  you  have  been  here,  all  of  the 
time  you  have  been  in  Montana.  You  feel  that  we  should  get 
back  to  the  pre-war  freight  rates?  A.  I  certainly  do.  Q. 
What  have  you  to  say  as  to  whether  in  your  opinion  that 
is  the  sentiment  of  those  in  your  line  of  business?  A.  I 
couldn't  say  anything.  I  don't  know.  Q.  You  don't  know 
what  their  sentiment  is?     A.     No."     (Tr.  p.  3420). 

84 — Grocer:  "Q.  In  your  own  way,  will  you  tell  the 
Commission  whether  or  not  you  think  the  freight  rates  ought 
to  come  down?  A.  Of  course,  I  don't  know  whether  they 
could  be  put  down  to  pre-war  rates,  but  I  think  they  ought 
to  be  reduced  some.  I  don't  see  why  they  couldn't  be  reduced 
some."     (Tr.  pp.  3421-22). 

59 — Clothes  Cleaner:  "Q.  Without  taking  the  time  of 
going  into  the  detail  of  the  shipments,  in  a  general  way  you 
think  that  the  freight  rates  are  too  high,  and  that  they  ought 
to  come  down.    A.    I  do."     (Tr.  p.  3428). 

163 — Rug  Maker:  "Q.  You  know  of  no  reason  why  the 
Montana  rates  should  not  be  as  low  within  the  state  as  those 
of  North  Dakota,  Minnesota,  and  some  30  or  40  states  east 
of  us?  A.  I  know  of  no  reason  why  they  shouldn't,  except, 
of  course,  it  does  cost  more  perhaps  to  operate  the  railroads, 
and  it  costs  more  to  build  them.  That  is  possible,  but  on 
their  value  there  ought  to  be  the  same  rate.  Q.  You  mean 
you  don't  know  that  it  costs  more  to  build  them,  you  are 
just  guessing?     A.     Well,  I  don't  know.     I  assume  naturally 
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it  would.  MR.  RANKIN:  You  know  that  it  costs  less  to 
go  around  the  grade,  just  pull  the  dirt  down.  On  the  level 
ground  you  got  to  scoop  it  up  on  the  sides.  The  grades  on 
the  mountain  are  not  necessarily  more  expensive.  You  may 
examine."     (Tr.  p.  3441). 

38 — State  House  Employee:  "Q.  I  guess  in  a  general 
way  you  are  acquainted  with  the  high  freights  on  apples, 
potatoes  and  things  that  the  Bitter  Rooters  raise?  A.  I 
must  frankly  say  I  haven't  shipped  anything  since  1909.  Q. 
All  that  you  know  of  that  is  what  you  have  heard  generally? 
A.  Yes,  I  have  heard  complaint.  The  reason  for  that  is  I 
think  they  are  about  50  miles  off  the  main  line,  and  it  costs 
about  30  cents  extra  to  get  their  stuff  to  a  main  line.  I  have 
heard  complaint  about  that."  (Tr.  p.  3445). 

75 — State  House  Employee:  "A.  I  wouldn't  say  the 
freight  rates  are  entirely  to  blame.  Q.  No,  one  of  the  con- 
tributing factors?  A.  It  may  be  one  of  the  contributing 
factors.'  '     (Tr.  p.  3449). 

103 — Civil  Engineer:      "Q.     Without   going  into   detail, 

Mr.  ,  but  just  speaking  generally,  from  what  you  have 

observed  and  know  and  gathered  from  talking  with  others, 
too,  concerning  freight  rates,  what  is  your  opinion  in  a  gen- 
eral way  whether  freight  rates,  generally  speaking,  are  too 
high?  A.  Well,  I  can't  say  from  personal  knowledge,  but 
from  what  I  gather  from  talking  with  those  that  have  ship- 
ments to  make,  and  from  the  conversation  you  usually  hear 
around  hotel  lobbies,  and  so  forth,  the  general  impression  is 
that  freight  rates  are  much  higher  than  they  used  to  be." 
(Tr.  pp.   3453-3454). 

200 — Rancher:  "Q.  In  your  own  way,  will  you  tell  the 
Commission  what  you  think  of  the  present  freight  rates? 
A.  They  are  killing  the  country,  the  railroads.  Q.  The 
railroads  are  killing  the  country?  A.  Yes,  sir."  (Tr.  p. 
3458). 

160 — Grocer:  "Q.  You  know  there  was  a  general  re- 
duction of  all  freight  rates  in  July  of  ten  per  cent  ?  A.  Nine 
chances  out  of  ten  the  wholesaler  won't  come  down.  The 
chances  are  he  takes  that.  Q.  Do  you  think  the  people 
got  the  benefit  of  the  ten  per  cent  reduction  that  went  in 
last  July?  A.  In  some  cases  that  may  be.  Q.  You  think 
the  wholesaler  got  it?  A.  I  think  I  express  the  sentiment  of 
the  grocer.  I  think  the  wholesaler  will  take  the  profit  of 
that."     (Tr.  p.  3473). 

184 — "Q.  And  you  think  they  would  ship  more  if  they 
would  reduce  their  rates?  A.  I  believe  so.  Q.  You  think 
if  they  had  a  reduced  freight  rate.  A.  I  don't  think  there  is 
so  much  being  shipped  as  there  would  be  shipped  if  they 
had  lower  freight  rates.  The  farmer  can't  ship  anything." 
(Tr.  p.  3475). 


144  MONTANA    UTILITIES    REPORTS 

45 — Grocer:  "Q.  Generally  speaking,  from  what  you 
hear  and  from  what  you  have  heard  said  and  from  your  own 
general  experience,  without  knowing  what  the  railroads  can 
afford  to  haul,  you  think  freight  rates  ought  to  come  clown? 
A.  In  proportion  to  other  things,  I  do."  (Tr.  pp.  3481-82). 
*  *  *  "  MR.  RANKIN:  One  question  I  want  to  ask 
you.  In  other  words,  you  don't  think  it  is  the  number  of 
people  that's  along  the  track ;  it  is  the  amount  of  freight  that 
travels  over  the  line  that  brings  the  revenue?  A.  Yes.  Q. 
It  doesn't  matter  how  many  people  are  on  the  outside  as  a 
matter  of  scenery?  A.  No.  Q.  If  we  are  furnishing  the 
big  tonnage  and  the  big  money  and  all  those  things,  we 
ought  to  get  the  small  end  of  the  freight  rates?  A.  Yes, 
sir.  MR.  DUDLEY:  If  you  are  furnishing  the  small  part 
of  the  tonnage,  then  you  ought  to  get  the  big  end  of  the 
freight  rates?  A.  That  is  another  question.  I  believe  it 
should  be  equalized  myself."     (Tr.  p.  3483). 

63 — Junk  Dealer:  "Q.  In  your  own  way,  will  you  tell 
the  Commission  what  you  think-  of  th£  present  freight  rates  ? 
A.     Thev  are  too  high."     (Tr.  p.  3484). 

2 — Soft  Drink  Manufacturer:  "Q.  And  without  going 
into  detail,  you  believe  that  the  present  rates  are  a  menace 
to  the  people  of  the  state?  A.  Well,  for  a  manufacturer, 
why,  who  manufactures  in  this  state,  why.  if  they  had  a  rate 
like  the  rest  of  the  states,  I  think  it  would  be  better  for  the 
manufacturers."     (Tr.  p.  3496). 

128 — State  Officer:  "Q.  In  other  words,  you  don't 
think  the  freight  rate  should  be  more  than  the  price  of  the 
coal?  A.  Yes,  sir.  Q.  That  shocks  your  sense  of  what 
would  be  equitable  on  the  part  of  the  railroads?  A.  Yes, 
sir.  Q.  You  are  amazed  that  they  should  make  such  a 
charge?     A.     It  looks  big  to  the  layman."     (Tr.  p.  3499). 

15 — Hotel  Owner:  "Q.  Don't  vou  think  we  ought  to 
eret  back  to  a  pre-war  basis  in  freight  rates?  A.  It  looks 
like  we  ought.  Of  course,  there  are  a  lot  of  things  that  I 
haven't  taken  into  consideration.  Q.  You  don't  pretend  to 
know  the  income  of  the  railroads?  A.  No.  Q.  Or  to  be  a 
rate  expert,  but  generally  speaking,  you  regard  it  proper 
to  get  back  to  pre-war  freight  rates,  considering  the  prices 
as  they  exist  today?  A.  It  looks  like  that  to  me."  (Tr.  p. 
3504). 

194 — Automobile  Dealer:  "You  think  the  freight  rates 
ought  to  come  down  in  Montana?  A.  According  to  every- 
thing else,  I  presume  they  should."     (Tr.  p.  3507). 

151 — County  Officer:  "Q.  You  get  your  coal  there,  and 
speaking  generally,  what  have  you  to  say,  from  what  you 
have  observed  and  heard  and  learned  generally  concerning 
freight  rates  in  a  general  way,  as  to  whether  or  not,  generally 
speaking,  the  freight  rates  are  too  high?     A.     Well,  that  is 
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the  report  in  general,  yes,  that  the  freight  rates  are —  Q. 
Too  high?    A.    Too  high."     (Tr.  p.  3513). 

142 — Jeweler:  "Q.  Your  recommendation  is  to  cut 
down  the  freight  rates?  A.  Yes,  sir.  Q.  Even  though  your 
bill  may  be  small,  you  still  claim  that  right?  A.  Yes,  sir. 
Mr.  RANKIN:    That  is  all."     (Tr.  pp.  3517-3518). 

816 — Farmer:  "Q.  Don't  you  think  the  railroads  would 
ship  more  if  they  would  get  back  to  pre-war  freight  rates? 
A.  Yes,  I  think  probably  they  would.  Q.  In  other  words, 
you  think  it  would  be  better  for  the  shippers  and  consumers 
of  Montana  if  we  would  get  back?  A.  Yes,  sir."  (Tr.  p. 
3522). 

119 — Retail  Fruit  Dealer:  "Q.  I  don't  care  to  go  into 
detail,  but  generally  speaking  you  think  these  freight  rates 
are  too  high,  don't  you?  A.  That  is  what  everybody  says. 
Q.  You  say  so,  too?  A.  I  don't  say,  because —  Q.  You 
don't  know  of  any  reason  why  they  should  charge  such  high 
freight  rates  in  Montana  compared  with  North  Dakota,  Min- 
nesota, Michigan,  and  some  35  or  40  states  east  of  us?  You 
think  we  ought  to  get  down?  A.  I  tell  you,  Mr.  Rankin, 
Minnesota  and  other  places,  the  wages  in  Montana,  Helena, 
the  wages  are  a  little  high,  while  there  I  suppose  you  got  one 
or  two  men,  you  are  not  going  to  pay  the  big  wages.  Every- 
thing is  so  high."     (Tr.  p.  3526). 

69 — State  House  Employee:  "Q.  You  have  been  in  the 
oil  territory  recently,  have  you  not?  A.  Yes,  sir,  I  talked  to 
a  man  from  Roundup  last  September.  He  was  a  miner.  MR. 
HAGMAN:  We  have  had  coal  miners  and  miners  here  to 
tell  us  about  that.  I  don't  see  why  this  second  hand  informa- 
tion should  be  introduced.  I  object  to  it.  CHAIRMAN 
DENNIS:  Let  him  go  into  anything  he  wishes  to.  A.  This 
man,  I  asked  him  why  the  mines  were  not  working  more. 
He  said  that  the  freight  rate  on  coal  was  high.  The  people 
wasn't  buying  as  much  coal  as  they  used  to  buy ;  consequent- 
ly it  wasn't  shipped  out."     (Tr.  p.  3537). 

107 — Farmer:     "Q.     Generally  speaking,  Mr.  ,  it  is 

your  opinion  that  the  freight  rates  are  too  high  or  too  low, 
generally  speaking?  A.  The  general  impression  seems  to 
be  all  over  the  state  that  the  rates  are  high."     (Tr.  p.  3542). 

71 — Drayman:  "Q.  In  your  own  opinion,  what  have 
you  to  say  as  to  whether  you  think  the  freight  rates  are  too 
high,  generally  speaking?  A.  Well,  of  course,  as  far  as  I 
am  concerned,  I  don't  know  whether  they  are  or  not,  but  I 
hear  a  lot  of  kicking  about  freight  rates."     (Tr.  p.  3547). 

67 — Drayman:  "A.  Yes,  I  am  getting  my  business  back 
down  to  a  lower  rate  than  it  was  during  '17  and  '18  and  '19. 
Q.  In  other  words,  you  think  we  should  commence  to  get 
back  to  pre-war  freight  rates,  do  you  not?  A.  Yes,  as  near 
as  we  can."     (Tr.  p.  3551). 
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2   7 — Retail    Feed   Merchant:      *'Q.      Generally    speaking-. 

without    knowing    their    income,    without    knowing    whether 
D  reduce  the]  lout  knowing  what  the  rates  ought 

to  be.  in  proportion  to  the  value  of  the  commodity  shipped. 

don''  .-.ink  the  rates  ought  to  come  down?     A.     In  pro- 

portion to  the  value,  yes."      (Tr.  p.  3557). 

190 — Wholesale  Paper  Dealer:     "Q.  You  think  we  ought 
e  getting  back   to  pre-war  freight   rates?     A.     Yes.   or 

nearer  to  them.     Q.     Something  in  that  direction,  anyway? 

A.     Yes.      Q.     Some   substantial   reduction?     A.     Yes.    sir" 

(Tr.  p.  3560). 

8 — Butcher:      "Q.      Mr.    .    what    is    your    own    idea 

about  the  present  freight  rates?  Will  you  tell  the  Commis- 
-  i  ?  A.  My  own  idea  is  this  that  the  freight  rates  are  a 
little  too  high  at  the  present  time.  Q.  When  you  say  little 
you  mean  substantially  too  high?  A.  Well.  I  kind  of  think 
-  about  50  per  cent  higher  than  I  think  it  should  be.  Q. 
In  other  words,  you  think  they  ought  to  at  least  knock  off 
the  41  per  cent  and  get  back  to  pre-war  freight  rates?  A.  I 
do."     (Tr.  pp.  3561-62). 

— Merchant:  "Q.  You  think  for  the  interest  of  the 
people  of  Montana  and  the  shippers  and  the  railroads,  every- 
body rned,  that  the  freight  rates  must  come  down  for 
the  best  interests  of  everybody?  A.  Yes.  I  think  so."  (Tr. 
p.  3565) . 

154 — Plumber:      "Q.     In   your  own  way   tell  the  Com- 
mission  what    you   think   of   the   present   freight    rates.     A. 
Q,    according    to    general    conditions,    it    seems    to    me    as 
thou-  are  rather  high."     iTr.  p.  3566). 

16S — Carpenter.  Contractor:  "Q.  The  state  of  Wash- 
_:on  has  Two  rates  in  two  different  sections  of  the  state, 
has  two  rates.  South  Dakota  has  two  rates.  Do 
you  think  that  eastern  Montana  should  carry  the  burden  of 
stein  Montana,  have  the  same  tariff  as  western  Montana? 
A.  No.  I  don':.  Q.  In  other  words,  you  think  it  would  be 
fair  to  have  a  tariff  applying  to  that  part  and  also  one  to 
the  west  ?  A.  It  looks  reasonable  to  me.  Q.  In  other  words, 
rather  than  divide  it  on  an  imaginary  state  line,  you  would 
divide  it  from  a  geographical  standpoint,  prairies  and  moun- 
tains ?     A.     Yes.  I  would  think  so."     (Tr.  pp.  3574-75). 

16.3 — Delicatessen  Store  Operator:     "Q.     And  generally 

king,  you  understand  that  the  freight  rates  are  about  51 
per  cent  higher  than  in  the  spring  of  'IS.  'Without  pretend- 
ing to  know  what  the  railroads  are  earning  on  the  service. 

vithout  knowing  what  the  rates  are.  not  claiming  to  be 
a  rate  man.  but  from  the  standpoint  of  the  commodities, 
from  the  standpoin:    if  the  shipper,  do  you  think  that  the 


freight  rates  ought  to  start  down?    A.     I  am  not  in 
tion  to  answer  that,  because  I  don't  know.'        Tr.  p. 

1    v — Rancher:     "Q.    Your  idea  is  we  ought  to  get  back 
to  a  pre-war  basis  of  freight  rates       .-_      U  ~ould  seem 
(Tr.  p.  :  "  - 

— Dairyman:       *Q.      What    have    you   to  -to 

whether  or  not  you  think  the  freight  rates      .ould  commence 
:     ?et  back  to  the  pre-war  freight  rate 

r  rally  conceded  that  they  are  pretty  h:^  7 

16 — Dairy   Farmer:     *'Q.     You  think  we  ought   : 
back  to  something  nearer  pre-war  freight 
rjrice  of  farm  products  has  been?     A.     Yes  (Tr.  p. 

595). 

1 — Farmers   Agent:     'Q.     Do  you  think  you   ex: 
the  sentiment  of  your  organization?    A.    Well.  I  am  possibly 
not  quite  as  rabid  as  some  of  them  would  be.  but 
matter  that  is  of  great  concern,  to  the  organization,  the  : 
ter  of  freight  rates  and  expre—   rates  lis  Tr. 

p.   3603). 

48 — Labor  Representative:  *Q.  In  your  opinion,  don't 
you  believe  that  the  railroads  could  pay  not  only  the  present 
wages  for  labor  and  hire  and  get  by.  and  still  earn  a  fair 
return  on  the  money  actually  invested,  not  in  inflated  value. 

the  money   actually   :  A.      I   do  believe   that. 

t  5]  f dally  judging  from  the  facts  thai  brought  about 

during  the  time  the  railroad  men  were  on   -  The  con- 

tention of  the  men  to  my  estimation  for  an  increase  in 
wage  scale  and  in  the  meantime  a  reduction  in  the  freight 
bs  downwards,  I  might  say  I  am  disappointed  not  only  in 
the  freight  rates,  but  as  well  in  the  passenger  and  Pullman 
be  granted  by  the  railr  I  hout  infringing 

upon  their  earning  power."      (Tr.  p. 

IS — Retired   Capitalist:      "Q.     Now,    yon   haven't  made 

any  study.  Mr. .  so  that  you  couL  i  opinion  of 

-  mableness  of  the  :      -  ::en  compared  with 

the   cost     :   transportation?     A.     I  don't  think  any  layman 
could.    Q.    No.     Yon  are  not  pretending  I     -peak  of  reas 
able     ss        :he  rates  with  relation  to  the  oosl        trans 
tion?     A.     I  wouldn't  think  so.  no.  because  I  know  ho 
affected  my  bus       3S    bnt  I  don't  pretend  to  know  what  the 
onableness  of  the  oosl     -  relatively  speaking  what 

the  service  is  charged  for  elsewhere."     (Tr.  p.  3661) . 

117 — Printer  and  Stationer:     "*Q.     Do  yon  believe   I 

there  ough:  :  a  reduction  in  freight  rates 

A.    I  believe  we  are  paying  as  much  as  we  ought  I 

Q.    You  would  recommend  a  dc  A.     I  think  it  would 

help."     (Tr.  p.  3666). 
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207 — Retail  Feed  Merchant:  "Q.  Generally  speaking, 
without  knowing  their  income,  without  knowing  whether 
they  can  reduce  them,  without  knowing  what  the  rates  ought 
to  be,  in  proportion  to  the  value  of  the  commodity  shipped, 
don't  you  think  the  rates  ought  to  come  down?  A.  In  pro- 
portion to  the  value,  yes."     (Tr.  p.  3557). 

190 — Wholesale  Paper  Dealer:  "Q.  You  think  we  ought 
to  be  getting  back  to  pre-war  freight  rates?  A.  Yes,  or 
nearer  to  them.  Q.  Something  in  that  direction,  anyway? 
A.  Yes.  Q.  Some  substantial  reduction?  A.  Yes,  sir" 
(Tr.  p.  3560). 

8 — Butcher:      "Q.     Mr.   ,   what   is    your   own   idea 

about  the  present  freight  rates?  Will  you  tell  the  Commis- 
sion? A.  My  own  idea  is  this  that  the  freight  rates  are  a 
little  too  high  at  the  present  time.  Q.  When  you  say  little 
you  mean  substantially  too  high?  A.  Well,  I  kind  of  think 
it  is  about  50  per  cent  higher  than  I  think  it  should  be.  Q. 
In  other  words,  you  think  they  ought  to  at  least  knock  off 
the  41  per  cent  and  get  back  to  pre-war  freight  rates?  A.  I 
do."     (Tr.  pp.  3561-62). 

96 — Merchant:  "Q.  You  think  for  the  interest  of  the 
people  of  Montana  and  the  shippers  and  the  railroads,  every- 
body concerned,  that  the  freight  rates  must  come  down  for 
the  best  interests  of  everybody?  A.  Yes,  I  think  so."  (Tr. 
p.  3565). 

154 — Plumber:  "Q.  In  your  own  way  tell  the  Com- 
mission what  you  think  of  the  present  freight  rates.  A. 
Well,  according  to  general  conditions,  it  seems  to  me  as 
though  they  are  rather  high."     (Tr.  p.  3566) . 

168— Carpenter,  Contractor:  "Q.  The  state  of  Wash- 
ington has  two  rates  in  two  different  sections  of  the  state. 
Colorado  has  two  rates.  South  Dakota  has  two  rates.  Do 
you  think  that  eastern  Montana  should  carry  the  burden  of 
western  Montana,  have  the  same  tariff  as  western  Montana? 
A.  No.  I  don't.  Q.  In  other  words,  you  think  it  would  be 
fair  to  have  a  tariff  applying  to  that  part  and  also  one  to 
the  west  ?  A.  It  looks  reasonable  to  me.  Q.  In  other  words, 
rather  than  divide  it  on  an  imaginary  state  line,  you  would 
divide  it  from  a  geographical  standpoint,  prairies  and  moun- 
tains ?    A.    Yes,  I  would  think  so."     (Tr.  pp.  3574-75) . 

166 — Delicatessen  Store  Operator:  "Q.  And  generally 
speaking,  you  understand  that  the  freight  rates  are  about  51 
per  cent  higher  than  in  the  spring  of  '18.  Without  pretend- 
ing to  know  what  the  railroads  are  earning  on  the  service, 
or  without  knowing  what  the  rates  are,  not  claiming  to  be 
a  rate  man,  but  from  the  standpoint  of  the  commodities, 
from  the  standpoint  of  the  shipper,  do  you  think  that  the 


BOARD    OF    RAILROAD    COMMISSIONERS  147 

freight  rates  ought  to  start  down?  A.  I  am  not  in  a  posi- 
tion to  answer  that,  because  I  don't  know."     (Tr.  p.  3577). 

158 — Rancher:  "Q.  Your  idea  is  we  ought  to  get  back 
to  a  pre-war  basis  of  freight  rates?  A.  It  would  seem  so." 
(Tr.  p.  3580). 

140 — Dairyman:  "Q.  What  have  you  to  say  as  to 
whether  or  not  you  think  the  freight  rates  should  commence 
to  get  back  to  the  pre-war  freight  rate?  A.  It  is  pretty 
generally  conceded  that  they  are  pretty  high."     (Tr.  p.  3589). 

16 — Dairy  Farmer:  "Q.  You  think  we  ought  to  get 
back  to  something  nearer  pre-war  freight  rates,  just  as  the 
price  of  farm  products  has  been?  A.  Yes,  sir."  (Tr.  p. 
3595). 

74 — Farmers  Agent:  "Q.  Do  you  think  you  express 
the  sentiment  of  your  organization?  A.  Well,  I  am  possibly 
not  quite  as  rabid  as  some  of  them  would  be,  but  it  is  a 
matter  that  is  of  great  concern,  to  the  organization,  the  mat- 
ter of  freight  rates  and  express  rates,  of  course,  also."  (Tr. 
p.   3603). 

48 — Labor  Representative:  "Q.  In  your  opinion,  don't 
you  believe  that  the  railroads  could  pay  not  only  the  present 
wages  for  labor  and  hire  and  get  by,  and  still  earn  a  fair 
return  on  the  money  actually  invested,  not  in  inflated  value, 
but  the  money  actually  invested?  A.  I  do  believe  that, 
especially  judging  from  the  facts  that  were  brought  about 
during  the  time  the  railroad  men  were  on  strike.  The  con- 
tention of  the  men  to  my  estimation  for  an  increase  in  the 
wage  scale  and  in  the  meantime  a  reduction  in  the  freight 
rates  downwards,  I  might  say  I  am  disappointed  not  only  in 
the  freight  rates,  but  as  well  in  the  passenger  and  Pullman 
rates,  cannot  be  granted  by  the  railroads  without  infringing 
upon  their  earning  power."      (Tr.  p.  3626). 

18 — Retired   Capitalist:      "Q.     Now,   you   haven't   made 

any  study,  Mr. ,  so  that  you  could  express  an  opinion  of 

the  reasonableness  of  the  freight  rates  when  compared  with 
the  cost  of  transportation?  A.  I  don't  think  any  layman 
could.  Q.  No.  You  are  not  pretending  to  speak  of  reason- 
ableness of  the  rates  with  relation  to  the  cost  of  transporta- 
tion? A.  I  wouldn't  think  so,  no,  because  I  know  how  it 
affected  my  business,  but  I  don't  pretend  to  know  what  the 
reasonableness  of  the  cost  is,  only  relatively  speaking  what 
the  service  is  charged  for  elsewhere."     (Tr.  p.  3661). 

117 — Printer  and  Stationer:  "Q.  Do  you  believe  that 
there  ought  to  be  a  reduction  in  freight  rates  in  Montana? 
A.  I  believe  we  are  paying  as  much  as  we  ought  to,  anyhow. 
Q.  You  would  recommend  a  decrease?  A.  I  think  it  would 
help."     (Tr.  p.  3666). 
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freight  rates  to  a  comparatively  recent  period,  they  are  un- 
doubtedly much  higher  than  they  were  during  that  period 
that  preceded  the  late  war."   (Tr.  pp.  3730-3731). 

114 — Photographer:  "Ought  the  rates  to  come  down? 
A.  Well,  I  don't  know  enough  about  this  railroad  business 
to  know  whether  they  should  come  down  or  not.  I  am  not' 
posted.  Q.  I  understand  that  you  don't  pretend  to  know 
what  the  railroads  are  earning.  A.  I  don't  know  anything 
about  it,  no.  Q.  Or  what  they  can  afford  to  do,  but  speak- 
ing from  the  snipper's  standpoint,  from  his  standpoint?  A. 
I  don't  ship.  I  don't  get  anything  by  freight.  I  can't 
speak  from  a  shipper's  standpoint."   (Tr.  pp.  3746-47). 

It  must  be  apparent  that  the  foregoing  testimony  is  ut- 
terly deficient,  in  and  of  itself,  to  raise  even  a  wavering  pre- 
sumption that  existing  rates  are  unreasonable  or,  in  any 
instance,  discriminatory.  The  rule  of  law  is  that  opinion 
evidence  may  be  received  where  the  matter  under  investi- 
gation is  such  that  inexperienced  persons  and  persons 
unlearned  in  the  particular  matter,  are  unlikely  to  prove 
capable  of  forming  a  correct  judgment  upon  it  for  the  reason 
that  the  matter  requires  particular  knowledge.  In  such  in- 
stances opinion  evidence  is  admissible  upon  the  ground  that 
it  will  aid  the  tribunal  hearing  the  case.  No  one  can  ques- 
tion the  statement  that  an  understanding  of  the  subject  of 
railroad  rates  requires  previous  experience  and  study,  in- 
deed, it  is  one  of  the  most  complex  subjects  of  modern  com- 
merce, and  it  follows  then,  within  the  rule  just  stated,  that 
the  observations  of  those  who  have  not  had  previous  expe- 
rience or  study  can  count  for  nothing  in  the  solution  of  a 
problem  which  sometimes  baffles  even  those  best  qualified 
to  pass  upon  it.  No  one  recognized  this  rule  any  better  than 
the  very  witnesses  called  by  complainant.  Almost  without 
exception,  when  questioned  as  to  their  knowledge  of  the 
subject,  they  replied  that  they  had  none,  that  they  had 
not  made  a  study  of  the  subject  and  that  as  a  consequence 
their  expressions  should  not  be  given  weight.  Notwithstand- 
ing this  fact,  complainant  put  on  witness  after  witness 
who  disqualified  himself.  Many  of  these  witnesses  did  not 
appear  voluntarily  and  others  were  not  told  what  they  were 
wanted  for  until  they  arrived  at  the  place  of  hearing.  (See 
testimony  of  Witness  Tatem,  Tr.  p.  52;  Witness  Maddux, 
Tr.  p.  3257;  Witness  Nadru,  Tr.  p.  3038;  Witness  Kelly,  Tr. 
p.  3705;  Witness  Pfeiffer,  Tr.  p.  3686;  Witness  Shelton,  Tr. 
p.  3570;  Witness  Smith,  Tr.  p.  3576;  Witness  Jasmin,  Tr. 
p.  2898).  It  is  entirely  safe  to  say  that  not  a  shipper  or 
receiver  of  freight  in  Montana,  nor  for  that  matter  any 
other  person  in  the  state  would  allow  a  case  in  which  he 
was  interested  to  be  determined  by  the  testimony  of  neigh- 
bors who  knew  nothing  about  the  facts,  but  who,  neverthe- 
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less,  assumed  by  "I  think  so"  or  "I  presume  so"  or  "I  guess 
so"  to  determine  the  rights  of  persons  and  property  in- 
volved. One  witness  was  actually  requested  by  complainant 
to  give  his  "wild  guess"  on  the  subject  of  comparative  gross 
earnings  per  mile  of  railroad.  (Tr.  pp.  824-825).  Repeatedly 
witnesses  were  fairer  in  statement  than  complainant. 

Many  witnesses  testified  that  "as  compared  to  the 
valuation  of  farm  products,  freight  rates  are  too  high."  And 
where  that  comparison  was  not  expressly  made,  the  direct 
inference  in  the  case  of  the  testimony  of  many  other  wit- 
nesses, is  the  same.  Some  witnesses  thought  that  there 
should  be  a  relation  between  the  prices  of  commodities  and 
the  freight  rates  on  such  commodities.  Others  were  not 
certain  that  such  a  relationship  could  be  established  because 
of  transportation  costs  whose  force  could  not  be  ignored. 
The  problem  is  simply  stated.  How  far  can  A's  necessities 
be  made  the  measure  of  B's  rights?  If  A  can  afford  to 
pay  a  price  which  is  only  half  the  actual  cost  of  B's  article, 
must  B  deliver  his  article  to  A  at  such  a  price?  If  A  can 
not  afford  to  pay  anything  at  all,  must  B  give  away  his 
goods  or  services?  The  obvious  answer  under  our  American 
system  of  private  property  is  in  the  negative.  The  rail- 
roads cannot  be  compelled  to  decrease  rates  under  cost  of 
service  including  a  fair  return  because  the  price  of  grain  is 
low  any  more  than  the  farmer  can  be  required  to  sell  his 
wheat  at  less  than  actual  cost  because  thousands  of  industrial 
workers  cannot  afford  the  ten  cent  loaf.  We  make  no  argu- 
ment for  or  against  the  perpetuation  of  a  legal  system  with 
such  results.  We  hold  no  brief  against  an  economic  system 
empty  of  mutual  accommodations.  As  public  officers  it  is 
our  duty  to  enforce  the  law  as  we  find  it ;  the  system  may  be 
changed  in  due  course. 

That  freight  rates  cannot  be  based  on  an  attempt  to 
accommodate  the  transportation  companies'  costs  to  the 
shippers'  distresses  has  been  affirmed  by  the  Supreme  Court 
of  the  United  States  and  by  decisions  of  the  Interstate 
Commerce  Commission,  some  of  which  are  these. 

"The  right  of  a  railroad  to  charge  a  certain  sum  for 
freight  does  not  depend  at  all  upon  the  fact  whether  its 
customers  are  making  or  losing  by  their  business."  Union 
Pacific  Rr.  vs.  Goodridge,  149  U.  S.  680,  695. 

"This  Commission  has  often  said  that  it  cannot  require 
of  carriers  the  establishment  of  rates  which  will  guarantee 
to  a  shipper  the  profitable  conduct  of  his  business.  The 
railway  may  not  impose  an  unreasonable  transportation 
charge  merely  because  the  business  of  the  shipper  is  so 
profitable  that  he  can  pay  it ;  nor,  conversely,  can  the  shipper 
demand  that  an  unreasonably  low  charge  shall  be  accorded 
him  simply  because  the  profits  of  his  business  have  shrunk 
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to  a  point  where  they  are  no  longer  sufficient."  Railroad 
Commissioners  of  Kansas  v.  A.  T.  &  S.  F.  Ry.,  22  I.  C.  C. 
407,  410. 

"Defendants  have  met  the  issue  thus  presented  with 
evidence  as  to  the  reasonableness  of  the  present  rate  struc- 
ture as  a  whole,  judged  by  the  recognized  transportation 
standards.  It  has  been  suggested  that  to  these  standards 
should  be  added  another,  that  of  economic  necessity;  that 
the  carriers  as  public  servants  should  bear  part  of  the  public 
burdens;  and  that  we  may  find  unjust  and  unreasonable  a 
rate  structure  which  is  not  relaxed  to  relieve  the  needs  of 
an  industry.  Put  in  another  way,  the  proposition  is  advanced 
that  we  may  find  existing  rates  unjust  and  unreasonable, 
and  require  that  they  be  reduced  below  what  would  be 
justified  by  standards  heretofore  recognized,  because  an 
industry  is  not  prospering.  If  that  be  true,  then  the  con- 
verse must  be  true,  that  at  times  when  the  industry  pros- 
pers we  may  find  justified  rates  higher  than  those  which 
under  accepted  standards  would  be  just  and  reasonable. 
If  true  of  this  industry,  it  must  be  true  of  other  industries 
that  languish  or  flourish,  now  and  hereafter;  and  if  true  of 
industries,  why  not  true  of  localities  or  individuals?  The 
answer  is  that  the  foundations  of  what  is  just  and  reason- 
able are  not  set  on  such  shifting  sands.  Essentially  the 
proposition  is  not  new  and  has  been  dealt  with  and  dis- 
posed of  long  ago."  National  Live  Stock  Shippers'  League 
v.  A.  T.  &  S.  F.  Ry.  et  al.,  63  I.  C.  C.  107,  116. 

"It  is  well  established  that  we  may  not  make  the  needs 
of  the  shipper  the  basis  of  reasonable  rates"  Superior  Com- 
mercial Club  v.  G.  N.  Ry.  Co.,  25  I.  C.  C.  Rep.  342-8.  Slider 
v.  So.  Ry.  Co.,  24  I.  C.  C.  Rep.  312,  313.  Doran  &  Co.  v. 
N.  C.  &  St.  L.  Ry.  Co.  33  I.  C.  C.  Rep.  523,  530.  Lamb-Fish 
Lumber  Co.  v.  A.  C.  Y.  Ry.  Co.,  49  I.  C.  C.  Rep.  187,  192. 

"The  necessity  or  desirability  of  developing  great  na- 
tional or  state  forest  reserves  is  not  sufficient  to  establish 
that  rates  which  do  not  permit  of  such  development  are 
necessarily  unreasonable.  *  *  *  Every  shipper  is  en- 
titled to  a  reasonable  rate;  but  if  the  nature  or  value  of  a 
commodity  offered  for  transportation  is  such  as  to  demand 
an  unreasonably  low  rate,  there  is  no  lawful  obligation  upon 
the  carrier  to  meet  this  demand."  Boise  Lumber  Co.  v.  P. 
&  I.  N.  Ry.  Co.,  33  I.  C.  C.  Rep.  109,  115. 

"The  reasonableness  of  rates  on  low  grade  commodi- 
ties is  not  to  be  gauged  by  the  ability  or  inability  of  shippers 
to  market  their  product  with  profit."  Nashville  Tie  Co.  v. 
L.  &  N.  R.  Co.,  40  I.  C.  C.  Rep.  377,  381. 

"Protestants  urge  that  the  fruit  and  vegetable  business 
can  not  stand  additional  transportation  charges  and  that  the 
carriers  are   under  obligations  to  continue   the  rates   under 
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which  the  industry  in  southern  producing  sections  has  been 
developed.  As  to  such  contentions,  we  have  said  in  other 
proceedings  that  the  possible  adverse  effect  upon  the  pros- 
perity of  a  business  does  not  justify  us  in  requiring  a  carrier 
to  maintain  rates  that  are  less  than  reasonable,  notwithstand- 
ing the  fact  that  they  were  voluntarily  established  and  have 
influenced  the  location  of  industries.  Pontachoula  Farmers 
Asso.  v.  I.  C.  R.  R.  Co.,  19  I.  C.  C.  513;  Chattanooga  Log 
Rates,  35  I.  C.  C.  Rep.  163;  So.  Pac.  Co.  v.  I.  C.  C,  219 
U.  S.  433."  Fruits  and  Vegetables,  43  I.  C.  C.  Rep.  291,  313-14. 
And  See:  Sloss-Sheffield  S.  &  I.  Co.  v.  L.  &  N.  R.  R.  Co.,  46 
I.  C.  C.  Rep.  558,562-3.  Barrett  Mnfg.  Co.  v.  A.  T.  &  S.  F. 
Ry.  Co.,  47  I.  C.  C.  Rep.  27,  31.  Showers  Bros.  Co.  v.  A.  A. 
R.  R.  Co.,  48  I.  C.  C.  Rep.  518,  520. 

In  So.  Pac.  Co.  v.  Inter.  Com.  Com.,  219  U.  S.  433,  it 
was  held  that  an  order  reducing  a  rate  was  illegal,  where, 
although  made  in  form  as  an  order  establishing  a  reasonable 
rate,  it  was  in  fact  made  because  the  Commission  deemed 
that  it  was  equitable  to  the  shippers  to  put  in  force  a  re- 
duced rate.  See  also:  A.  T.  &  S.  F.  Ry.  Co.  v.  Inter.  Com. 
Com.  (C.  C.  A.)   190  Fed.  Rep.  591. 

This  Board  does  not  want  the  impression  to  prevail 
that  it  looks  upon  opinion  evidence  from  shippers  unkindly. 
On  the  contrary,  the  Board  has,  in  the  past,  and  it  will  in 
the  future,  continue  to  hear  opinion  evidence  from  shippers, 
both  as  respects  general  economic  and  industrial  conditions 
and  as  respects  the  operation  of  transportation  charges  on 
their  businesses.  While  the  Board  cannot,  on  the  basis  of 
such  evidence  alone,  alter  legal  rights,  it  nevertheless  re- 
gards this  evidence  as  of  great  value  in  that  it  arrests 
the  attention  and  commands  the  consideration  of  the  rail- 
road managements  and  opens  the  way  to  effective  co-opera- 
tion.* The  several  motions  made  by  the  carriers  to 
strike  the  evidence  of  farmers,  merchants  and  others,  are 
each  and  all  of  them  overruled. 


"The  Board  cannot,  by  law,  substitute  for  just  and  reasonable  rates, 
lower  rates  on  grounds  of  policy.  S.  P.  R.  Co.  v.  Inter.  Com.  Com.,  219 
U.  S.  433;  Inter.  Com.  Com.  v.  Chicago  &  G.  W.  R.  Co.  209  U.  S.  10S. 
118-119;  C.  M.  &  St.  P.  R.  R.  v.  Wisconsin.  23S  U.  S.  491,  501;  Missouri 
ex  rel.  Southwestern  Bell  Tel.  Co.  v.  Pub.  Serv.  Com.  Advance  Opinions 
U.  S.  Sup.  Ct.,  June  15.  1923.  619,  623;  A.  T.  &  S.  F.  Ry.  Co.  v.  Int. 
Com.  Com..  190  Fed.  591,  592-4:  People  v.  Stevens.  (N.  Y.)  90  N.  E. 
Rep.  60,  63;  People  v.  Stevens,  (N.  Y.)  96  N.  E.  Rep.  114,  117;  Havre  etc. 
Bridse  Co.  v.  Towers,  (Md.)  103  Atl.  Rep.  319.  321;  Band  v.  B.  &  O. 
R.  Co..  (Md.)  88  Atl.  Rep.  348;  47  E.  R.  A.  (N.  S.).  1167,  1172-3;  State 
lull.  rtil.  Com.  v.  Springfield  G.  &  E.  Co.  (Ills.)  125  N.  E.  Rep.  891,  900; 
In  re  Wharfage  Charges.  23  I.  C.  C.  Rep.  535.  514;  Investigations  it  Sus. 
Docket  26  to  26-C,  22  I.  C.  C.  Rep.  604.  612:  In  re  Express  Rates.  24  I.  C. 
C.  Rep.  380,  430;  Sioux  City  Tel.  Co.  v.  M.  M.  &  St.  P.  Ry.  Co.,  27 
I.  C.  C.  Rep.  457,  468;  Western  Passenger  Fares,  37  I.  C.  C.  Rep.  1,  41. 
But  the  carriers  themselves  may  voluntarily  reduce  rates  and  forego  earnings 
it  seems  (Rate  Reductions  House  Doc.  115.  67th  Cong.  .  First  Session)  although 
the  question  at  once  presents  itself  as  to  how  far  such  concessions  may  be 
carried  under  the  Transportation  Art  1920.  which  seeks  to  Insure  a  healthy 
national    system    of    transportation. 
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We  shall  next  examine  complainant's  exhibits  relating 
to  the  finances  of  defendants  and  earnings,  expenses  and 
taxes,  which  exhibits  are  intended  to  support  the  claim  that 
Montana  intrastate  rates  are  producing  an  excessive  return 
on  investment  in  this  state  and  that  Montana  is  contributing 
an   undue   proportion   of   the   systems'   revenues. 

B 
Montana    Earnings    On    Defendants'    Lines 

We  have  noted  that  the  basis  of  calculation  for  the 
prescription  of  reasonable  rates  is  the  "fair  value  of  the 
property  used  for  the  convenience  of  the  public"  and  that 
in  order  to  ascertain  that  value  the  original  cost  of  construc- 
tion, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  bonds  and  stock,  the  present 
as  compared  with  the  original  cost  of  construction,  the  prob- 
able earning  capacity  of  the  property  under  particular  rates 
and  the  sums  required  to  meet  operating  expenses  are  all 
matters  for  consideration  and  are  to  be  given  such  weight 
as  are  just  and  right  in  each  case.  This  is,  substantially,  the 
language  of  the  Supreme  Court  of  the  United  States  in 
Smyth  v.  Ames,  169  U.  S.  466. 

In  this  case,  complainant  made  no  serious  attempt  to 
furnish  this  Board  with  any  of  the  foregoing  elements  of 
proof,  so  far  as  the  Montana  intrastate  rate  structure  is 
concerned.  The  presentation  of  these  elements  in  a  case 
which  is  confined  solely  to  intrastate  rates  presents  consid- 
erable difficulty.  But  precedents  were  not  lacking  and 
complainant  could  have  availed  himself  of  careful  and  ex- 
haustive studies  and  methods  heretofore  employed. 

There  is  a  detailed  analysis  of  railroad  values,  revenues 
and  expenses  in  Buell  vs.  C.  M.  &.  St.  P.  Ry.  Co.,  1  Wis. 
R.  C.  R.  324;  Holme's  Regulation  of  Railroads  and  Utilities 
in  Wisconsin,  139,  141,  an  intrastate  rate  case. 

The  record  in  the  Minnesota  Rate  Cases,  230  U.  S.  352 
could  have  been  utilized  by  complainant  not  only  as  a  guide 
to  the  principles  involved,  but  as  an  indication  of  the 
methods  of  accounting  which  should  have  been  employed  in 
presenting  the  facts  to  this  Board.  The  opinion  of  the 
court  in  that  case,  which  was  written  by  Mr.  Justice  Hughes, 
covers  at  length,  the  method  of  calculations  employed,  ac- 
cepts some,  rejects  others,  and  comments  on  them  all.  Of 
course,  these  methods  would  necessitate  careful  and  con- 
scientious study  and  long  preparation.  If  this  study  and 
preparation  were  not  commenced  before  the  complaint  was 
filed,  at  least  it  could  have  been  carried  on  during  the 
period  of  thirteen  months  which  elapsed  after  the  filing  of 
the  complaint  and  before  hearing  was  commenced.    It  is  note- 
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worthy  that  in  the  Minnesota  Rate  Cases  the  railroad  stock- 
holders succeeded  in  overthrowing  the  rates  prescribed  by 
the  State  of  Minnesota  in  only  one  case  out  of  three. 

Additionally,  there  was  available  to  complainant  in  this 
case,  the  result  of  ten  years  work  on  the  part  of  the  Inter- 
state Commerce  Commission  in  making  a  physical  val- 
uation of  the  properties  devoted  to  transportation  service 
under  the  mandates  of  the  La  Follette  valuation  act  of  1912. 
The  reports  of  this  work,  embodied  in  two  classifications  (a) 
engineering  and  (b)  accounting,  were  in  the  vaults  of  this 
Board  in  the  Capitol  Building,  at  Helena,  but  they  were 
utilized  by  complainant,  so  far  as  this  record  shows,  only 
for  the  frivolous  questioning  of  witnesses.* 

No  attempt  was  made  to  segregate  the  large  invest- 
ment in  fixed  plant  according  to  interstate  and  intrastate 
uses ;  very  little  effort  was  made  to  segregate  earnings 
from  this  large  and  specialized  plant  according  to  the  serv- 
ices performed  by  that  plant,  to-wit:  earnings  from  mail  and 
expenses  and  earnings  from  passenger  and  freight  business. 
Where  freight  earnings  were  definitely  segregated  they  were 
in  almost  all  important  instances  loaded  with  interstate  earn- 
ings, apportioned  to  Montana,  on  a  straight  mileage  basis. 
Apparently  no  examination  was  made  of  direct  and  joint 
costs.  The  subject  of  constant  costs  and  variable  costs  was 
not  noticed  by  complainant,  though  it  is  one  of  the  most 
fundamental  questions  in  an  analysis  of  railroad  costs ;  term- 
inal and  road  haul  factors  were  ignored. 

It  has  been  the  established  rule  of  law  in  the  United 
States  for  over  twenty-six  years  that  the  reasonableness  or 
unreasonableness  of  rates  prescribed  by  a  state  for  the 
transportation  of  property  wholly  within  the  state  must  be 
determined  without  reference  to  the  interstate  business  car- 
ried on  by  the  carrier  or  to  the  interstate  earnings.  The 
rule  was  originally  laid  down  in  Smyth  vs.  Ames,  169  U.  S. 
466,  when  William  Jennings  Bryan,  appearing  for  the  people 
of  Nebraska,  attempted  to  justify  the  Maximum  Freight 
Rate  Law  of  that  state  on  the  ground  that  the  entire  earn- 
ings of  the  line  were  to  be  taken  into  account,  and  that, 
if  these  earnings  as  a  whole  were  reasonable,  then  the  par- 
ticular effect  of  a  state  statute  was  immaterial,  even  if  that 
statute  caused  an  actual  loss  on  the  business  to  which  it 
applied.  Mr.  Bryan's  argument  is  thus  stated  in  the  opin- 
ion of  the  court:  "It  is  further  said,  in  behalf  of  the  ap- 
pellants, that  the  reasonableness  of  the  rates  established  by 


♦Other  aids  could  have  been  found  in  the  elaborate  discussion  of  the 
present  statistician  of  the  Interstate  Commerce  Commission,  M.  O.  Lorenz, 
"Constant  and  Variable  Railroad  Expenditures  and  the  Distance  Tariffs'" 
Quarterly  Journal  of  Economics,  Vol.  21,  2S3;  F.  A.  Delano,  "Railway  i 
lems  and  Railway  Rates",  The  World  Today,  Vol.  20,  Page  161;  Ripley's 
"Railroads,    Rates    and    Regulations". 
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the  Nebraska  statute  is  not  to  be  determined  by  the  inquiry 
whether  such  rates  would  leave  a  reasonable  net  profit  from 
the  local  business  affected  thereby,  but  that  the  court  should 
take  into  consideration,  among-  other  things,  the  whole  busi- 
ness of  the  company,  that  is,  all  its  business,  passenger  and 
freight,  interstate  and  domestic.  If  it  be  found  upon 
investigation  that  the  profits  derived  by  a  railroad  company 
from  its  interstate  business  alone  are  sufficient  to  cover 
operating  expenses  on  its  entire  line,  and  also  to  meet 
interest,  and  justify  a  liberal  dividend  upon  its  stock,  may 
the  legislature  prescribe  rates  for  domestic  business  that 
would  bring  no  reward  and  be  less  than  the  services  ren- 
dered are  reasonably  worth?  Or,  must  the  rates  for  such 
transportation  as  begins  and  ends  in  the  state  be  estab- 
lished with  reference  solely  to  the  amount  of  business  done 
by  the  carrier  wholly  within  such  state,  to  the  cost  of  doing 
such  local  business,  and  to  the  fair  value  of  the  property 
used  in  conducting  it,  without  taking  into  consideration 
the  amount  and  cost  of  its  interstate  business,  and  the 
value  of  the  property  employed  in  it?  If  we  do  not  misap* 
prehend  counsel,  their  argument  leads  to  the  conclusion 
that  the  State  of  Nebraska  could  legally  require  local 
freight  business  to  be  conducted  even  at  an  actual  loss,  if 
the  company  earned  on  its  interstate  business  enough  to 
give  it  just  compensation  in  respect  of  its  entire  line  and 
all  its  business,  interstate  and  domestic." 

This  argument  is  rejected  by  the  court  in  the  following 
language:  "In  our  judgment,  it  must  be  held  that  the 
reasonableness  or  unreasonableness  of  rates  prescribed  by 
a  state  for  the  transportation  of  persons  and  property 
wholly  within  its  limits  must  be  determined  without  refer- 
ence to  the  interstate  business  done  by  the  carrier,  or  to 
the  profits  derived  from  it.  The  state  cannot  justify 
unreasonably  low  rates  for  domestic  transportation,  con- 
sidered alone,  upon  the  ground  that  the  carrier  is  earning 
large  profits  on  its  interstate  business,  over  which  so  far 
as  rates  are  concerned,  the  State  has  no  control.  Nor  can 
the  carrier  justify  unreasonably  high  rates  on  domestic 
business  upon  the  ground  that  it  will  be  able  only  in  that 
way  to  meet  losses  on  its  interstate  business.  So  far  as 
rates  of  transportation  are  concerned,  domestic  business 
should  not  be  made  to  bear  the  losses  on  interstate  business, 
nor  the  latter  the  losses  on  domestic  business.  It  is  only  rates 
for  the  transportation  of  persons  and  property  between 
points  within  the  state  that  the  state  can  prescribe;  and 
when  it  undertakes  to  prescribe  rates  not  to  be  exceeded 
by  the  carrier,  it  must  do  so  with  reference  exclusively  to 
what  is  just  and  reasonable,  as  between  the  carrier  and 
the  public,  in  respect  of  domestic  business.     The  argument 
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that  a  railroad  line  is  an  entity;  that  its  income  goes 
into,  and  its  expenses  are  provided  for,  out  of  a  common 
fund ;  and  that  its  capitalization  is  on  the  entire  line, 
within  and  without  the  state,  can  have  no  application  where 
the  state  is  without  authority  over  rates  on  the  entire  line, 
and  can  only  deal  with  local  rates  and  make  such  regulations 
as  are  necessary  to  give  just  compensation  on  local  business." 

This  doctrine  was  re-affirmed  on  January  7th,  1924, 
in  Dayton-Goose  Creek  R.  Co.  v.  United  States,  where  Mr. 
Chief  Justice  Taft,  speaking  for  a  unanimous  court  said: 
"The  state  cannot  justify  unreasonably  low  rates  for  domes- 
tic transportation,  considered  alone,  upon  the  ground  that 
the  carrier  is  earning  large  profits  on  its  interstate  business, 
and,  on  the  other  hand,  the  carrier  cannot  justify  unreason- 
ably high  rates  on  domestic  business  on  the  ground  that 
only  in  that  way  is  it  able  to  meet  losses  on  its  interstate 
business.  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
U.  S.  352,  435,  57  L.  ed.  1511,  1556,  48  L.  R.  A.  (N.  S.)  1151, 
33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A  17;  Smyth  v.  Ames, 
169  U.  S.  466,  541,  42  L.  ed.  819,  847,  18  Sup.  St.  Rep.  418. 
But  this  conclusion  does  make  against  the  use  of  a  fair  re- 
turn of  operating  profit  as  a  standard  of  reasonableness  of 
rates  when  the  issue  is  as  to  the  general  level  of  all  the 
rates  received  by  the  carrier."  U.  S.  Adv.  Ops.,  February 
1,  1924. 

Notwithstanding  the  settled  theory  of  the  decisions,  com- 
plainant made  but  a  feeble  effort  to  comply  therewith  in 
presenting  evidence  as  to  the  investment  for  intrastate 
service,  revenues  therefrom  and  expenses  thereof.  Com- 
plainant attempted  to  construct  an  intrastate  rate  base  out 
of  the  figures  returned  by  the  defendant  companies  to  the 
State  Board  of  Equalization  for  tax  purposes.  But  these 
returns  do  not  afford  any  basis  for  the  ascertainment  of 
the  fair  value  of  the  property  devoted  to  intrastate  com- 
merce. In  the  first  place,  none  of  these  returns  assume 
to  furnish  the  State  Board  of  Equalization  with  accurate 
figures,  or  even  approximations  as  to  the  value  of  plant 
investment  allocated  to  Montana,  much  less  a  segregation  of 
that  investment  between  intrastate  and  interstate  commerce. 
All  that  these  returns  purport  to  furnish  are  certain  system 
figures  and  arbitrary  allocations  thereof  to  the  state  of 
Montana,  based,  for  the  most  part,  on  state  mileage.  More- 
over, if  it  is  too  much  to  expect  an  allocation  of  plant  and 
equipment  investment  for  the  state  of  Montana,  and  there- 
after a  division  of  that  investment  between  interstate  com- 
merce and  intrastate  commerce,  all  with  strict  regard  for 
reality,  the  returns  to  the  State  Board  of  Equalization  do 
not  afford  material  for  building  up  even  a  hypothetical 
figure.     It  is  impossible  to  capitalize  a  Montana   intrastate 
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plant  and  equipment  value  from  system  gross  revenue  and 
system  gross  operating  expenses  submitted  by  complainant 
because  these  two  factors  include  interstate  revenues  and 
interstate  expenses.  Indeed,  each  of  the  carriers  in  sub- 
mitting the  figures  to  the  State  Board  of  Equalization,  in- 
cludes a  statement  in  every  return  to  this  effect:  "The 
statements  herein  either  of  revenue  or  expenses  attributed 
to  Montana  are  misleading  unless  properly  understood.  They 
are  necessarily  based  on  arbitrary  assumptions  as  follows: 
'Revenues  contain  first  the  revenue  of  business  wholly  local 
within  each  state  and  in  addition  a  proportion  of  inter- 
state revenues  determined  by  the  proportion  of  mileage 
which  each  interstate  freight  shipment  or  passenger  is  car- 
ried within  the  state.  Charges  for  expenses  contain  first 
those  expenses  wholly  incurred  within  each  state  and  in 
addition  some  mileage  proportion  of  expenses  which  cannot 
be  localized.  Apportioning  either  such  revenues  or  such 
expenses  on  a  mileage  basis  is  purely  arbitrary  and  has 
been  adopted  for  want  of  any  other  basis.  It  should  also  be 
stated  that  in  the  foregoing  figures  no  assignment  is  made 
to  Montana  of  the  very  large  terminal  expenses  attributable 
to  terminals  in  other  states  necessary  for  handling  the 
business  of  the  whole  line.'  " 

In  short,  there  was  no  plausible  effort  made  to  present 
to  this  Board  a  Montana  intrastate  rate  base.  And  while 
we  would  have  been  inclined  to  accept,  merely  as  a  test, 
for  the  purposes  of  this  case,  a  figure  developed  on  com- 
plainant's theory  that  the  tax  base  would  suffice  for  rate 
base,  we  would  most  certainly  run  afoul  of  established  prin- 
ciples of  law.  The  different  bases  of  valuation  for  the 
purposes  of  taxation  and  for  rate  making  purposes  have  been 
uniformly  recognized.  (The  Minnesota  Rate  Cases,  230  U.  S. 
352,  434;  Knott  vs.  C.  B.  &  Q.  R.  R.,  230  U.  S.  474;  Missouri 
Rate  Cases,  236  U.  S.  474,  502;  Northwestern  Light  and 
Power  Company  vs.  Alexander  160  Pac.  1106).  There  is  a 
good  basis  for  the  spread  between  rate  valuations  and  tax 
valuations,  in  most  instances.  This  is  due  to  the  fact  that 
valuations  are  approached  by  rate  bodies  and  tax  bodies  on 
different  theories.  The  rate  making  agency  cannot  con- 
fiscate property.  If  it  is  established,  beyond  peradventure 
of  doubt,  that  a  given  company  has  invested  $50,000,000.00, 
honestly,  efficiently  and  economically,  in  a  railroad  property, 
the  rate  making  agency  could  not  ignore  that  actual  invest- 
ment and  fix  a  value  for  the  property  at  $40,000,000.00  or 
$45,000,000.00.  It  must  look  at  the  problem  from  the 
standpoint  of  the  outlay  made  by  those  who  undertake  the 
public  service.  On  the  other  hand  the  tax  authorities,  for 
the  most  part,  proceed  on  a  commercial  theory  from  the 
standpoint   of   seeing  what   the   property   produces.      If   the 
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$50,000,000.00  property  is  only  earning  $1,500,000.00  net, 
after  meeting  legitimate  expenses,  or  if  it  is  not  returning 
any  net  profit  after  meeting  legitimate  expenses,  or  if  it  is 
not  meeting  legitimate  expenses,  but  yet  is  properly  man- 
aged, the  tax  authorities  will,  in  all  likelihood,  conclude  that 
the  property  is  not  worth  $50,000,000.00  for  the  purposes  of 
taxation  because  it  does  not  produce  a  reasonable  commer- 
cial profit  on  the  $50,000,000.00  of  investment.  Few,  if 
any  persons  could  be  found  who  would  pay  $50,000,000.00 
for  a  property  which  was  not  earning  any  return  on  that 
investment  or  which  was  earning  but  three  per  cent  on  that 
investment.* 

To  summarize  then,  we  are  compelled  to-  reject  plain- 
tiff's attempted  valuations  built  on  the  tax  returns  because 
the  figures  from  such  returns  include  all  business,  passenger, 
express  and  mail,  as  well  as  freight;  because  the  figures 
include  interstate  as  well  as  intrastate  freight  business;  be- 
cause assessed  valuation  is  different  from  rate  making  value; 
because  tax  value  is  an  equalized  value  and  not  an  actual 
value  for  all  years ;  because  a  different  equalization  ratio 
has  been  used  for  some  years  because  the  Montana  net  set 
forth  in  the  rates  is  over-stated,  due  to  the  fact  that  no  ter- 
minal expenses  on  bridge  traffic  are  included;  because  there 
is  no  apportionment  to  Montana  of  federal  taxes ;  because 
the  net  shown  is  a  net  before  deducting  taxes  which  is  im- 
proper and  because  it  is  improper  to  go  back  eight  years  in 
the  use  of  equalized  values  to  ascertain  a  rate  making  value 
in  1923. 

We  are  compelled  then  to  enter  upon  an  examination 
of  revenues  and  expenses  without  any  figures  as  to  a 
Montana  intrastate  rate  base,  under  the  freight  rate  struc- 


*In  connection  with  valuation  problems  it  is  interesting  to  note  the  shift 
in  pub'.ic  opinion.  When  Mr.  Bryan  was  arguing-  for  the  validity  of  the 
Nebraska  Maximum  Freight  Rate  Statute  in  1897  before  the  Supreme  Court 
of  the  'United  States,  he  insisted  "that  the  present  value  of  the  roads,  as 
measured  by  the  cost  of  reproduction  is  the  basis  upon  which  profit  should 
be  computed."  He  said  in  support  of  that  declaration:  "In  endeavoring  to 
establish  a  reasonable  rule  we  are  bound  to  consider  the  conditions  which 
surround  other  occupations.  Railroads  are  built,  owned  and  operated  by  cor- 
porations; corporations  are  fictitious  persons  created  by  law;  laws  are  made 
by  the  people  through  their  representatives.  It  cannot  be  assumed  that  nat- 
ural persons  would  intentionaly  create  fictitious  persons  and  endow  them 
with  rights  and  privileges  greater  than  they  themselves  enjoy.  Neither  can 
it  be  assumed  that  the  natural  persons  who  make  the  laws  desire  to  exempt 
corporations,  the  creatures  of  law,  from  the  vicissitudes  which  surround  them- 
selves. The  ordinary  business  man  cannot  avail  himself  of  watered  stock  or 
fictitious  capitalization,  nor  can  he  protect  himself  from  falling  prices.  If 
his  property  rises  in  value,  he  profits  thereby;  so  do  the  owners  of  a  railroad 
under  similar  conditions.  If  his  property  falls  in  value,  he  loses  thereby;  so 
must  the  owners  of  a  railroad  under  similar  conditions,  unless  it  can  be  shown 
that  railroad  property  deserves  more  protection  than  other  forms  of  property. 
Can  it  be  said  that  the  railroad  which  carries  the  farmer's  crop  to  market 
merits  greater  consideration  than  the  farmer  who  raises  the  crop'.'  Can  it  be 
said  that  the  railroad  which  carries  a  manufactured  product  to  market  merits 
greater  consideration  than  the  manufacturer?  Can  it  be  said  that  the  com- 
mon carrier  is  deserving  of  greater  consideration  than  the  ordinary  business 
man  whose  merchandise  gives  the  railroad  a  reason  for  existence?  Is  the 
man  who  carries  property  from  producer  to  consumer  a  more  important  fac- 
tor  in    society   than   both   producer   and   consumer-.' 
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ture,  or  even  a  rough  approximation  of  such  a  base.  Under 
such  circumstances,  a  study  of  revenues  and  expenses  is 
rendered  much  less  valuable  because  there  is  no  rate  base 
against  which  to  test  out  the  meaning  of  revenues  and 
expenses.  At  the  outset  of  this  examination  it  becomes 
necessary  to  note  that  the  failure  to  recognize  and  apply 
the  rule  announced  in  Smyth  v.  Ames,  supra,  has  again 
led  the  complainant  into  grievous  error  in  that  he  fails  time 
and  again  to  take  out  of  earnings,  allocated  to  Montana  on 
a  mileage  basis,  revenue  originating  from  interstate  business 
outside  of  the  state  of  Montana.  In  other  words,  in  many 
instances  complainant's  revenue  figures  are  loaded  with 
earnings  which  have  been  contributed  by  the  people  of  Wis- 
consin or  Washington,  North  Dakota  or  Idaho.  Under  the 
accounting  system  prescribed  for  the  carriers  by  the  Inter- 
state Commerce  Commission  revenue  on  interstate  ship- 
ments .  is  assigned  to  Montana,  as  it  is  to  other  states. 
on  a  mileage  basis  and  the  expenses  charged  to  Montana  are 
those  actually  incurred  within  the  borders  of  the  state  in 
connection  with  all  interstate  and  intrastate  freight,  passen- 
ger, mail,  express,  etc.,  plus  an  assignment  of  general  over- 
head expenses.  The  result  is  that  there  is  an  over-assign- 
ment' of  revenue  to  Montana  because  on  interstate  business 
passing  through  Montana  from  a  point  without  the  state  to 
another  point  without  the  state — bridge  traffic — none  -f 
the  terminal  expenses  are  assigned  to  Montana.  For  ex- 
ample, if  a  car  of  lumber  moves  from  Spokane  to  St.  Paul, 


"In  support  of  the  proposition  that  railroads  should  be  placed  upon  the 
same  footing-  as  an  ordinary  business  enterprise,  it  may  be  suggested  that  it 
is  against  public  policy  to  raise  up  in  any  community  or  country  a  few  per- 
sons, natural  or  corporate,  and  exempt  them  from  the  dangers  and  liabilities 
which  must  be  encountered  by  the  people  in  general.  Those  who  are  in 
possession  of  a  monopoly  are  apt  to  be  indifferent,  if  not  actually  hostile,  to 
the  interests  of  those  who  are  immediately  affected  by  a  change  in  the  busi- 
ness conditions  of  the  country.  If,  for  instance,  rai'.road  owners  can  demand 
a  return  upon  capital  never  actually  invested  in  the  construction  of  the  road 
or  upon  the  original  cost  when  the  property  has  decreased  in  value,  they  not 
only  have  an  unfair  advantage  over  those  who  are  subjected  to  competition, 
but  may  actually  profit  by  conditions  which  are  disastrous  to  others.  An  un- 
restrained monopoly  preys  upon  all  those  who  are  so  situated  that  they  can- 
not  themselves   enter   into   a   monopoly." 

Doubtless  reproduction  cost  carried  a  popular  appeal  in  the  late  '90's 
when  prices  were  low.  But  times  have  changed  and  new  facts  have  obtruded 
themselves  into  the  lives  of  all  of  us.  We  entered  an  era  of  high  prices 
in  1916  with  inflation  continuing  until  about  November  1920,  and  while  prices, 
since  the  latter  date  have  decreased  in  comparison  with  the  peak  prices  of 
the  period,  they  are  much  higher  than  formerly,  many  times  higher  than  the 
prices  of  the  late  '90's.  Properties  have  appreciated  in  value.  What  is  sauce 
for  the  goose  is  sauce  for  the  gander.  The  railroad  managements  having  had 
the  reproduction-new  theory  more  or  less  thrust  upon  them,  claiming  its  strict 
application  in  the  period  of  advancing  costs.  Inflated  rate  bases  and  higher 
rates  were  common  phenomena  of  the  war  period  and  post-armistice  days. 
The  direct  result  is  that  the  public  has  repudiated  its  reproduction -new 
theory  for  that  of  "prudent  investment"  and  now  insists  that  the  properties 
of  public  service  corporations  be  valued  on  the  basis  of  the  dollars  legiti- 
mately poured  into  those  corporations  over  a  long  period  of  years  and  not  on 
the  basis  of  reproduction-new.  The  prudent  investment  theory  is  best  stated 
by    Mr.    Justice   .Brandeis    in    Missouri    ex.     rel.     Southwestern    Bell    Telephone 

Company    vs.    Public    Service    Commission,    U.    S.    ,    decided    June 

15th,   1923.     Again  we  ask,  will  we  ever  profit   by  the  lessons   of  the  past? 
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Montana  is  credited  with  the  revenue  on  a  mileage  basis 
and  is  charged  with  the  expense  of  hauling  the  car  from 
the  Idaho-Montana  line  to  the  Montana-North  Dakota  line, 
but  Montana  is  not  charged  with  one  cent  of  the  expense 
of  originating  the  business  in  Spokane  or  of  delivering  it 
in  St.  Paul. 

The  importance  of  the  "bridge  traffic"  on  which  the 
revenue  is  assigned  to  Montana  on  a  mileage  basis  and  in 
connection  with  which  no  terminal  expenses  are  assigned  to 
Montana,  is  shown  by  defendants'  Exhibit  No.  424,  which 
shows  that  the  "bridge  freight  traffic"  in  Montana  on  the 
Northern  Pacific  and  Great  Northern  Railways  constitutes 
from  three-fourths  to  four-fifths  of  the  total  traffic  and  is 
a  very  material  item.  Of  the  total  ton  miles  in  Montana  only 
8%  on  the  Northern  Pacific  and  only  a  little  over  7%  on 
the  Great  Northern  consist  of  intrastate  freight.  Figures  for 
the  Milwaukee  Railway  run  about  the  same.  That  the 
figures  used  in  plaintiff's  exhibits  do  not  prove  anything 
with  reference  to  the  profitableness  of  the  business  done  in 
the  State  of  Montana  was  recognized  by  the  Interstate  Com- 
merce Commission  in  the  case  of  Railroad  Commissioners  of 
Montana  v.  B.  A.  &  P.  Ry.  et  al.,  31  I.  C.  C.  641,  where  it 
was  said:  "The  fact  that  this  allocation  of  revenue  of  var- 
rious  states  makes  no  allowance  for  terminal  expenses  in- 
curred, but  simply  prorates  the  total  revenue  in  proportion 
to  the  miles  traversed  in  each  state,  seems  effectively  to 
impair  the  probative  value  of  such  statistics;  at  least,  it 
renders  it  impossible  to  argue  from  them  with  certainty 
what  the  relative  profitableness  of  traffic  in  each  particular 
state  is." 

In  the  case  of  Lindsay  &  Co.  Ltd.  et  al.  vs.  N.  P.  Ry 
et  al.,  33  I.  C.  C.  150,  the  Commission  also  said:  "The  sta- 
tistics are  the  same  which  were  sought  to  be  used  in  Rail- 
road Commission  of  Montana  v.  B.  A.  &  P.  Ry.  Co.,  31 
I.  C.  C.  641,  650,  for  a  like  purpose,  and  which,  for  reasons 
fully  set  forth  in  our  report  in  that  case,  were  held  to  have 
no  probative  value." 

In  the  State  of  Washington,  for  instance,  which  orig- 
inates and  terminates  a  large  amount  of  business  and  has 
comparatively  little  bridge  traffic,  the  carriers  have  never 
taken  the  position  that  the  assignment  of  revenue  to  the 
states  on  a  mileage  basis  is  an  indication  that  the  railroads 
are  losing  money  on  their  Washington  operations.  In  the 
recent  case  of  Department  of  Public  Works  of  Washington  v. 
N.  P.  Ry.,  et  al.,  Dockets  5159  and  5330,  it  was  said  by 
the  Department  of  Public  Works  of  Washington:  "The 
operating  revenues  assigned  to  the  State  of  Washington  are 
made  up  of  revenues  from  intrastate  traffic  plus  a  part  of 
the   revenue   from   interstate    traffic   assigned    to   the    State 
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of  Washington  upon  a  straight  mileage  basis.  However, 
the  operating  expense  assigned  to  the  State  of  Washington 
embraces  all  of  the  expense  incurred  within  the  state  and 
includes  all  of  the  assembling  and  terminal  expense  on  inter- 
state freight.  Whatever  the  correct  rule  for  the  alloction 
of  terminal  and  assembling  expense  in  relation  to  interstate 
traffic  may  be,  it  is  not  properly  chargeable  to  the  log 
traffic  of  this  state." 

Professor  Meyer,  one  of  the  first  members  of  the  Wis- 
consin Railroad  Commission  and  now  a  member  of  the 
Interstate  Commerce  Commission,  said  in  this  connection: 
"Very  few,  if  any,  railway  officers  are  willing  to  vouch  for 
the  accuracy  of  their  apportionment  of  operating  expenses 
by  states,  while  others  openly  disregard  them  and  state  that 
their  net  earnings  statistics  by  states  are  kept  as  a  rough 
sort  of  check  or  indicator,  but  that  no  reliance  could  be 
placed  upon  them.  As  one  officer  expressed  it,  we  hew  them 
out  with  an  ax.  In  short,  the  difficulties  involved  in  the 
localization  of  operating  expenses  by  states,  together  with 
the  impossibility  of  accurately  apportioning  fixed  charges, 
make  the  net  earnings  method  impractical,  in  spite  of  its 
strength,  viewed  as  a  drastic,  logical  proposition." 

In  the  light  of  this  general  observation  we  state  the 
results  of  an  analysis  of  plaintiff's  exhibits  on  carrier's 
revenues  and  expenses,  treating  them  in  groups  according 
to  the  identity  of  the  principle,  theory  or  purpose  involved 
in  the  exhibit. 

1.     Plaintiff's  Exhibits  Relating  to  Gross  Revenue. 

(a)  Plaintiff's  Exhibits  48  (Mil.)  81,  (G.  N.,  N.  P.,  and 
Mil.)  and  78  (which  is  a  duplicate  of  48)  compare  Montana 
total  gross  operating  revenues  per  mile  with  total  gross  oper- 
ating revenues  per  mile  for  the  system.  These  exhibits 
throw  no  light  whatever  on  the  question  of  the  reasonable- 
ness of  Montana  intrastate  freight  rates  which  are  the  only 
rates  in  issue  in  this  case  because  the  figures  include  both 
intrastate  and  interstate  freight  revenue  and  include  revenue 
on  passengers,  mail  and  express  business,  which  is  not  in 
issue.  It  seems  almost  incredible  that  complainant  would 
offer  in  a  freight  rate  case,  exhibits  containing  passenger, 
mail  and  express  revenues.  Certainly  the  shipper  paying 
freight  charges  would  object  to  the  inclusion  therein  of 
charges  for  passenger,  mail  and  express  traffic.  These  ex- 
hibits simply  mean  that  complainant  laid  a  yard  stick  on 
the  map  between  St.  Paul  and  the  Pacific  coast  and  then 
he  assigned  the  gross  operating  revenues  for  the  entire 
system  of  each  railroad  to  the  states  under  his  yard  stick 
in  accord  with  the  number  of  inches  on  the  yard  stick  taken 
up  by  each  state.     Of  course,  as  Montana  is  by  far  the  long- 
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est  state  from  east  to  west  between  St.  Paul  and  the  coast, 
it  naturally  received,  on  this  method,  a  greater  proportion 
of  the  whole  revenues  than  the  smaller  states  lying  to  the 
east  and  to  the  west  of  Montana.*  This  process  spells 
nothing.  No  demonstration  is  needed  to  prove  the  truth 
of  this  statement  when  it  is  remembered  that  such  a  method 
leaves  out  of  view  every  human  factor  involved.  There  is  no 
constant  or  even  necessary  relation  between  mileage  and 
revenue.  If  there  were  an  allocation  of  the  world's  freight 
revenue  to  equatorial  mileage  it  would  give  the  water  areas 
of  the  earth  credit  for  originating  more  freight  revenue 
than  the  land  areas. 

As  a  matter  of  fact,  the  intrastate  freight  revenue  per 
mile  of  road  is  less  in  Montana  than  for  the  system.  For  ex- 
ample, in  1922,  intrastate  freight  revenue  per  mile  of  road 
was  $1,160.00  on  the  Great  Northern;  the  same  revenue  for 
the  system  was  $1,371.00.  On  the  Milwaukee  the  Montana 
intrastate  freight  revenue  was  $1,572.00;  the  same  revenue 
over  the  system  $2,333.00  per  mile.  For  the  Northern  Pa- 
cific, Montana  intrastate  freight  revenue  contributed 
$1,616.00  per  mile  of  road;  while  the  same  class  of  revenue 
over  the  system  contributed  $2,594.00  per  mile.  The  aver- 
age for  the  three  roads  is  $1,431.00  per  mile  for  Montana 
against  $2,094.00  per  mile  for  the  system.  The  system 
revenue  for  this  traffic  was  146  per  cent  of  the  Montana 
revenue. 

Again,  when  a  distribution  of  freight  traffic  is  made 
between  intrastate,  bridge  or  through  traffic  and  other 
interstate  traffic,  i.  e.,  originating  or  terminating  in  Mon- 
tana, it  appears  that  Montana  intrastate  freight  is  but  a 
small  percentage  of  all  the  freight  traffic  properly  assign- 
able to  Montana.  To  illustrate,  in  the  year  1922,  purely 
intrastate  traffic  contributed  7.9  per  cent  of  the  revenue 
net  ton  miles  on  the  Northern  Pacific;  while  interstate 
traffic  originating  or  terminating  in  Montana  contributed 
18.6  per  cent  and  bridge  traffic  73.5  per  cent  of  the  revenue 
net  ton  miles.  A  similar  condition  is  shown  for  the  other 
roads.  Montana  intrastate  traffic  on  the  Great  Northern 
represents  7.2  per  cent;  interstate  traffic  originating  or 
terminating  in  Montana  was  12.6%  of  the  whole,  while  the 
bridge  or  through  traffic  made  up  the  remainder  of  80.2 
per  cent.  All  the  interstate  traffic  in  any  way  assignable 
to  Montana  constituted  92.6  per  cent  of  the  Milwaukee's  rev- 
enue net  ton  miles  in  1922,  leaving  only  7.4  per  cent  to 
represent  intrastate  traffic. 


•The  reported  gross  for  Montana  adds  interstate  revenue,  apportioned  to 
Montana  on  a  mileage  basis,  to  actual  intrastate  revenues  in  Montana.  Plain- 
tiff's engineer  says:  "I  just  took  for  Montana  the  gross  given  in  the  reports 
and   divided   by   the  number   of   miles   in    the   state."    (Tr.    p.    1130.) 
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Additionally,  the  operating  expenses  per  mile  in  Mon- 
tana are  greater  as  will  hereafter  appear. 

(b)  Complainant's  exhibits  Nos.  37,  38,  39,  61,  62, 
146,  180  and  225  (62,  146  and  180  are  duplicates)  are  intro- 
duced for  the  purpose  of  making  a  comparison  of  Montana 
gross  intrastate  freight  operating  revenue  per  mile  with  the 
gross  intrastate  freight  operating  revenue  per  mile  of  other 
states,  such  as  Idaho,  etc.  And  the  claim  is  made  that 
because  such  comparisons  show  larger  figures  for  Montana, 
that  Montana  is  carrying  the  system  load,  or  that  Mon- 
tana is  carrying  the  load  of  states  to  the  east  and  to  the 
west.  Nothing  could  be  farther  from  the  truth,  as  even 
momentary  reflection  will  show.  Montana  is  the  largest 
state  through  which  the  defendant  companies  operate  and 
when  freight  revenue  is  assigned  to  it  on  the  basis  of  miles, 
naturally,  since  Montana  is  one  of  the  few  states  having 
a  large  part  of  system  mileage,  it  is  going  to  receive  greater 
proportion  of  freight  revenue.  But  this  assignment,  accord- 
ing to  miles,  is  divorced  from  reality,  for  it  takes  no  ac- 
count of  whether  any  of  the  freight  revenue  is  produced 
in  Montana  or  any  of  the  other  states,  or  whether  Montana 
shippers  and  receivers  of  freight  pay  any  of  the  charges. 
The  mechanical  or  mathematical  assignment  of  revenues  to 
a  state  on  a  mileage  basis  would  in  the  case  of  a  small  state 
deprive  it  of  credit  for  net  ton  miles  actually  produced. 
The  State  of  Idaho  is,  roughly,  46  miles  in  length  from  east 
to  west  on  the  Canadian  boundary.  Eight  of  the  eleven 
Montana  counties,  through  which  the  Great  Northern  passes 
are  longer,  from  east  to  west,  along  the  same  boundary,  than 
the  State  of  Idaho ;  three  of  them  are  shorter  than  the 
State  of  Idaho.  On  complainant's  theory,  any  of  the  eight 
counties  should  show  greater  intrastate  freight  revenue 
than  the  state  of  Idaho.     The  fact  is  otherwise. 

Other  comparisons  are  illuminative.  For  example,  com- 
pare the  gross  intrastate  freight  operating  revenue  per  mile 
in  Montana  with  the  like  revenue  in  Washington  for  the 
years  1915  to  1922,  inclusive.  Although  Washington  and 
Montana  have  about  the  same  general  level  of  rates,  Wash- 
ington shows  a  continual  revenue  increase  in  intrastate 
freight  earnings,  1922  being  50  per  cent  over  earnings  in 
1916.  Montana  earnings  were  20  per  cent  less  in  1922  than 
in  1916.  In  other  words,  despite  the  increase  in  freight 
rates  of  40  per  cent,  Montana,  in  1922  had  much  less  intra- 
state freight  revenue  per  mile  than  it  did  for  the  average 
of  the  years  1915  to  1918,  while  Washington,  with  the  same 
increase  in  rates,  shows  an  increase  for  every  year  but  1916. 
In  the  year  1922,  the  State  of  Washington  contributed  three 
times  as  much  intrastate  freight  operating  revenue  per  mile 
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as  Montana,  while  in  the  preceding-  years  Washington  was 
contributing  less  than  one  and  one-half  times  as  much.  If 
complainant's  contentions  are  true,  namely,  that  the  state 
producing  the  greatest  freight  operating  revenue  per  mile 
is  "carrying  the  load"  then  the  State  of  Washington  is  dis- 
criminated against  in  favor  of  the  State  of  Montana.  It  is 
noteworthy  that  the  State  of  Minnesota  was  not  referred 
to  in  these  comparisons,  doubtless  for  the  reason  that 
though  it  is  a  smaller  state  than  Montana  in  area,  it  pro- 
duces many  times  over  the  freight  operating  revenue  per 
mile  produced  by  Montana.  Naturally  this  is  true  because 
of  the  greater  density  of  population  in  Minnesota.  Indeed, 
its  two  largest  cities  contained  more  people  in  the  year 
1920  than  the  State  of  Montana. 

When  we  come  to  eliminate  all  interstate  revenues  from 
the  Great  Northern  earnings,  for  example,  and  compare  the 
gross  intrastate  freight  operating  revenue  per  mile  of  Mon- 
tana with  that  of  the  system,  it  is  shown  that  Montana 
contributed  a  greater  intrastate  freight  operating  revenue 
per  mile  than  the  system  average  for  the  years  1915  to 
1918,  while  the  reverse  situation  for  the  years  1919  to  1922 
is  true.  In  other  words,  notwithstanding  the  tremendous  ad- 
vantage which  a  mileage  allocation  gives  to  Montana,  the 
severe  conditions  obtaining  along  the  line  of  the  Great 
Northern  in  Montana  from  1919  to  1922,  so  decreased  intra- 
state traffic  that  the  system  average  intrastate  freight 
operating  revenue  per  mile  was  20  per  cent  greater  than 
for  Montana,  and  in  1921,  nearly  50  per  cent  greater.  On 
complainant's  mileage  basis  the  system  is  being  discrimin- 
ated against  in  favor  of  Montana.  When  the  same  compari- 
son is  shown  for  the  three  transcontinental  lines,  the  Great 
Northern,  the  Northern  Pacific  and  the  Milwaukee  for  the 
year  1922,  it  appears  that  the  system  intrastate  freight 
revenue  per  mile  averages  146  per  cent  for  the  three  roads 
over  the  Montana  revenues. 

II.     Plaintiff's  Exhibits  Relating  to  Net  Revenues. 

Moving  forward  on  the  straight  mileage  theory  and  dis- 
regarding the  fact  that  this  case  involves  simply  intra- 
state freight  rates,  complainant  next  takes  up  defendants' 
net  revenues.  Under  this  group  we  shall  refer  to  com- 
plainant's exhibits,  19,  24,  25,  26,  27,  28,  29,  30,  49,  50,  51, 
52,  53,  54,  94,  95,  163,  170,  171,  172,  173,  178,  179  and  411 
(411  same  as  29).  Again  it  must  be  noted  that  these 
exhibits  do  not  charge  Montana  with  any  of  the  terminal  ex- 
penses on  bridge  traffic,  that  the  figures  include  inter- 
state and  intrastate  revenues  not  only  from  the  freight 
business  but  from  the  passenger  business,  the  mail  business 
and  the  express  business,  and  that  the  volume  of  business 
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in  each  state  is  not  considered  at  all.  Here  the  direct  effect 
of  failing  to  make  a  proper  apportionment  of  terminal  ex- 
penses is  plainly  seen.  Notwithstanding  the  fact  that  the 
State  of  Minnesota,  with  4.35  times  the  population  of  the 
state  of  Montana,  and  the  State  of  Washington,  with  2.47 
times  the  population  of  the  State  of  Montana,*  produce 
many  times  the'  intrastate  traffic  produced  by  Montana, 
these  exhibits  show,  on  their  face,  that  the  net  revenue  per 
mile  in  Minnesota  and  in  Washington  is  less  thah  the  net 
revenue  per  mile  in  the  State  of  Montana  for  the  Milwaukee. 
The  reason  for  this  is  that  the  states  of  Minnesota  and 
Washington  have  been  charged,  respectively,  with  all  the 
terminal  expenses  of  the  terminal  operations  in  St.  Paul  and 
Minneapolis  on  the  east  and  in  Seattle  and  on  Puget  Sound 
on  the  west.  It  would  be,  of  course,  an  absolute  impossibility 
for  Montana,  with  only  seven  or  eight  per  cent  of  its  total 
net  ton  miles  accruing  from  intrastate  traffic  to  have  a 
lower  operating  net  revenue  per  mile  of  road,  under  the 
present  system  of  accounting,  than  either  Minnesota  or 
Washington. 

It  is  noteworthy  that  complainant's  comparisons  of 
net  revenue  are  made  between  Montana  and  states  to  the 
east  or  west  thereof  containing  less  mileage.  It  follows  from 
this  course  of  allocating  revenues  according  to  mileage  that 
the  state  with  the  largest  mileage  will  receive  the  largest 
share  of  the  revenues.  This  is  exactly  the  same  course  as 
was  pursued  in  the  case  of  defendants'  gross  revenues.  In 
Minnesota  the  Great  Northern  Railway  has  2,122  miles  of 
main  and  branch  line  single  track.  The  comparable  mileage 
in  Montana  for  the  Great  Northern  is  1,763  miles.  On  this 
basis,  comparisons  of  net  operating  revenue  per  mile  of 
road  from  1916  to  1922  show  that  Montana  has  con- 
tributed much  less  than  Minnesota.  1916  is  Montana's  most 
favorable  year  in  this  period  of  study.  In  that  year  it  pro- 
duced a  net  operating  revenue  per  mile  of  $4,920.08.  Minne- 
sota produced  in  the  same  year  $7,193.89.  In  1920,  Mon- 
tana shows  a  net  of  $208.67,  while  Minnesota  produced 
$5,150.64.  Montana's  showing  improved  in  1921  and  1922, 
though  in  both  years  there  is  a  great  disparity  between  the 
two   states. 

When  comparisons  are  made  between  Montana  net 
operating  revenue  per  mile  and  system  average  on  the 
Great  Northern  (based  on  Montana  mileage  of  1763  and 
system  mileage  of  8261)  the  same  results  in  general 
appear.  For  example,  in  1922,  the  Montana  net  was  $1,866.18 
and  the  system  net  $2,883.15.     Expressed  in  terms  of  per- 


*1920    Census. 
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centage,  the  system  net  operating  revenue  per  mile  was 
206  per  cent  of  the  Montana  net  in  1918,  174  per  cent  in 
1919,  641  per  cent  in  1920,  110  per  cent  in  1921  and  155 
per  cent  in  1922. 

Substantially  similar  results  are  shown  for  the  Northern 
Pacific. 

It  will  be  noticed,  when  the  subject  of  rate  comparisons 
is  reached,  that  complainant  frequently  uses  a  different  set 
of  states  in  making  comparisons  of  rates  than  the  set  of 
states  used  in  making  comparisons  of  revenue.  For  ex- 
ample, Montana,  Idaho  and  Washington  have  practically 
the  same  scale  of  intrastate  rates.  Idaho  and  Washington 
have  a  greater  population  per  square  mile  and  per  mile  of 
railroad  than  Montana.  Naturally  their  commerce  is  greater 
than  Montana's  intrastate  commerce.  Because  Idaho  has 
a  smaller  percentage  of  system  mileage  of  any  of  the  three 
transcontinental  lines  revenue  percentages  taken  on  the  basis 
of  mileage  will  result  in  smaller  proportions  for  Idaho  than 
for  Montana.  Plaintiff  used  these  comparisons  of  revenues, 
but  he  seldom  referred  to  the  rates  in  Idaho  and  to  the  popu- 
lation of  Washington  or  Idaho.  An  extreme  example  of 
plaintiff's  methods  of  comparing  revenues  is  furnished  by 
his  Exhibit  26.  That  exhibit  purported  to  compare  net 
operating  revenue  per  mile  on  the  Great  Northern  in  Mon- 
tana and  Oregon.  Oregon  has  about  ten  miles  of  the  Great 
Northern's  mileage,  while  Montana  has  1,763  miles.  Mon- 
tana's mileage  is  17,630%  of  Oregon's  mileage.  From  1916 
to  1921,  inclusive,  Oregon  shows  a  net  in  one  year  only, 
1919.  It  could  scarcely  be  expected  that  with  such  trivial 
mileage,  Oregon  would  show  a  net  comparable  to  Montana 
on  a  mileage  assignment,  when  Montana  has  21  per  cent  of 
the  system  mileage.  And  yet  complainant  seriously  of- 
fered the  Oregon-Montana  comparison  to  show  that  Mon- 
tana was  being  discriminated  against,  moving  forward  on 
his  theory  that  revenues  and  mileage  have  a  constant, 
determinable,  relationship. 

III.     Complainant's  Exhibits  Relating  to  Expenses. 

Complainant  attempted  to  use  his  mileage  theory  in 
comparing  Montana  operating  expenses  per  mile  with  oper- 
ating expenses  per  mile  in  other  states.  (See  plaintiff's  ex- 
hibit No.  14,  Milwaukee).  At  the  outset  it  must  again  be 
noted  that  complainant's  figures  are  loaded  with  interstate 
and  intrastate  freight  expenses,  passenger,  express  and  mail 
expenses.  Plaintiff's  exhibits  under  this  head  show  for 
the  Milwaukee,  by  way  of  example,  larger  operating  ex- 
pense per  mile  in  Illinois,  Missouri,  Wisconsin,  Indiana,  Iowa, 
Washington  and  Idaho  than  in  Montana.  The  next  step 
is  to  compare  the  rates  in  those  states  with   the  rates   in 


168  MONTANA    UTILITIES    REPORTS 

Montana,  and  finding  the  rates  in  the  first  five  states 
named,  on  a  lower  level,  he  concludes  at  once  that  if  Mon- 
tana's expenses  are  less  per  mile,  the  Montana  rates  are 
grossly  discriminatory.  On  complainant's  theory  there  is 
no  other  answer.  But  his  theory  is  blind  to  the  facts.  It 
overlooks,  entirely,  the  greater  and  more  frequent  terminals 
in  those  states  and  the  heavier  traffic  offered  by  com- 
munities much  more  heavily  peopled  than  Montana  com- 
munities— factors  directly  increasing  transportation  ex- 
penses. When  showing  revenues  complainant  used  Montana's 
large  mileage  to  recruit  as  large  a  part  of  the  system  earn- 
ings as  possible,  irrespective  of  the  origin  of  the  earnings. 
When  exhibiting  expenses,  complainant  uses  Montana's  mile- 
age in  exactly  the  same  way,  irrespective  of  whether  the 
costs  are  incurred  outside  of  Montana,  or  inside  of  Montana 
on  intrastate  or  interstate  business  or  whether  they  are 
paid  by  citizens  of  Iowa,  Indiana  or  Wisconsin.  Moreover,  if 
any  thought  is  given  to  the  subject  at  all,  it  must  be  plain 
that  a  violent  decrease  in  rates,  even  of  50  per  cent  or  75 
per  cent  would  not  appreciably  affect  operating  expenses. 
True,  there  might  be  greater  tonnage  offerings  (though  ton- 
nage handled  in  1923  eclipsed  all  previous  records  for 
American  railroads)  admitting  of  a  more  intensive  use  of  the 
property  without  adding  to  operating  charges.  But  there 
is  no  immediate  prospect  of  this  in  Montana,  at  least  no 
prospect  of  tonnage  offerings  which  will  absorb  unused  ca- 
pacity.* 

The  foregoing  criticism  disposes  of  complainant's  ex- 
hibits 6,  7,  8,  9,  10,  11,  13,  15,  16,  17,  18,  23,  74  and  80, 
except  to  note  that  terminal  expenses  are  not  spread  over 
the  system  on  any  of  his  hypotheses. 

The  carriers  introduce  exhibits  in  this  group  showing 
that  operating  expenses  per  mile  of  road  on  the  Northern 
Pacific  and  on  the  Great  Northern  are  greater  in  Montana 
than  on  the  system.  Complainant  did  not  use  these  roads 
as  examples,  but  he  took  the  Milwaukee  where  the  ex- 
penses were  less  per  mile  of  road.  On  complainant's  theory 
that  the  Milwaukee  discriminates  against  Montana  because 
its  operating  expenses  per  mile  of  road  are  less  in  this 
state,  than  the  states  to  the  east,  the  Northern  Pacific  and 
the  Great  Northern  are  discriminating  in  favor  of  Mon- 
tana. Neither  of  these  conclusions  is  correct.  But  the  con- 
verse statement  of  complainant's  theory  sharply  indicates 
its  unsoundness. 


*Por  a  clear  and  concise  explanation  of  constant  costs  and  variable  costs, 
estimated  at  55  per  cent  and  45  per  cent,  respecively,  see  pages  S8  to  92  in- 
clusive  of  Vanderblue   and    Burgess,    Railroads,    Rates,    Service,    Management. 
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IV.  Complainant's  Exhibits  Computing  Rates  On  Tax  Values 

In  exhibits  Nos.  90  (N.  P.)  158  (Mil.)  and  186  (G.  N.) 
an  attempt  was  made  to  construct  a  system  value  from 
Montana's  assessed  valuation,  the  assessed  valuation  for  the 
year  1922  being  selected  as  a  base.  The  theory  on  which 
these  exhibits  were  built  would  have  resulted  in  nine  differ- 
ent values  for  the  indicated  system  value,  that  is,  a  different 
system  value  would  result  from  the  state  base  employed  to 
make  the  calculation.  Perceiving  this  error,  complainant  re- 
vised these  exhibits  and  they  now  stand  in  the  record  as 
No.  226,  (C.  B.  &  Q.)  No.  227  (N.  P.)  and  No.  414  (Mil.). 
In  these  substituted  exhibits  complainant  presented  a  study 
over  an  eight  year  period  using  equalized  value  for  some 
years  and  so-called  actual  value  for  other  years,  different 
equalized  ratios  being  used  for  earlier  years.  Waiving  aside 
the  objections  against  the  use  of  assessed  valuations  for 
rate  making  purposes,  noted  above,  we  find  complainant  em- 
ploying a  revenue  figure  which  is  revenue  for  all  business 
and  not  for  freight  business.  We  have  made  a  comparison 
of  the  return  earned  in  Montana  with  the  return  allowed  as 
a  fair  return  under  the  Transportation  Act,  employing  for 
the  purposes  of  the  comparison  the  assessed  value  for  each 
road  as  fixed  by  the  State  Board  of  Equalization.  The  net 
earnings  used  by  us  to  measure  the  return  have  not  been 
emptied  of  a  proper  allowance  for  terminal  expenses  and 
have  not  been  emptied  of  Montana's  proportion  of  federal 
taxes.  Consequently,  the  figures  favor  Montana.  In  1920, 
for  example,  the  Great  Northern  Railway  Company  was 
allowed  by  the  Transportation  Act,  to  earn  six  per  cent, 
if  it  could;  it  failed  of  making  any  return  on  its  assessed 
valuation  in  Montana.  In  1921  the  Great  Northern  earned 
2.8  per  cent  on  its  assessed  valuation  in  Montana  against 
a  6  per  cent  allowance;  in  1922  it  earned  1.9  per  cent 
against  a  5.75  per  cent  allowance.  The  average  for  the 
three  years  1920-1922,  inclusive,  shows  that  the  Great 
Northern  earned  one  per  cent  on  its  assessed  value  in  Mon- 
tana against  a  possible  5.92  per  cent.  When  comparison  is 
made  of  net  earnings  in  Montana  on  the  same  line  with  the 
amount  allowed  as  a  fair  return  by  the  Transportation  Act. 
using  the  assessed  value  as  fixed  by  the  state  for  tax  pur- 
poses, the  Great  Northern's  total  deficit  for  the  three  year 
period  1920-1922,  under  the  amount  allowed  by  the  Trans- 
portation Act  1920,  is  $12,396,258.00.  When  we  combine 
the  operations  on  the  three  transcontinental  roads,  namely 
the  Northern  Pacific,  the  Milwaukee  and  the  Great  Northern, 
and  measure  their  rates  on  their  combined  assessed  value,  we 
find  that  in  1920  these  roads  earned  3.4  per  cent  on  their 
assessed  value;  in  1921,  4.1  per  cent,  and  in  1922,  5.3  per 
cent. 
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V.     Complainant's  Exhibits  On  Taxes 

In  Exhibits  2,  3,  4,  5  and  70,  complainant  compared  the 
taxes  per  mile  of  road  in  Montana  with  the  taxes  per  mile 
of  road  outside  of  Montana.  The  comparison  did  not  include 
federal  taxes  assigned  to  Montana.  Of  course,  it  is  to  be 
expected  that  the  taxes  per  mile  of  road  in  Mon- 
tana are  less  because  the  value  of  its  terminals 
are  much  less  than  in  such  states  as  Minnesota  and 
Washington.  And  when  the  state's  mileage  is  used  as  a 
divisor,  naturally  the  per  mile  showing  will  be  less  as  it 
decreases  in  direct  proportion  to  the  magnitude  of  the 
divisor.  Looking  at  the  total  railway  taxes  for  the  three 
transcontinental  lines,  for  the  years  1915  to  1922,  inclu- 
sive* we  find  a  steady  increase  in  Montana  over  the 
period,  the  year  1918  alone  showing  a  decrease  under  the 
two  preceding  years.  In  1915,  total  railway  taxes  in  Mon- 
tana for  the  three  principal  roads  amounted  to  $2,054,287.00; 
in  1916,  $2,361,591.00;  in  1916,  (Dec.  31st)  $2,602,430.00; 
in  1917,  $2,673,108.00;  in  1918,  $2,506,929.00;  in  1919,  $3,- 
601,080.00;  in  1920,  $3,995,611.00;  in  1921,  $4,418,144.00; 
in  1922,  $4,708,461.00.  System  taxes  for  these  three  lines 
totalled  $13,845,623.00  in  1915  and  steadily  increased  to 
$25,934,326.00  in  1922,  representing  a  high  water  mark  in 
1920  when  they  totalled  $27,864,994.00.  The  figures  indis- 
putably show  that  Montana  taxes  have  increased  faster 
than  taxes  over  the  system  and  that  since  1920  taxes  have 
been  less  over  the  system  but  more  in  Montana.  Taking  the 
year  1915  as  100  per  cent  for  both  Montana  and  the  system, 
it  is  found  that  Montana  taxes  for  the  three  transcontinental 
lines  must  be  stated  at  229  per  cent  in  1922  and  system 
taxes  at  187  per  cent.  Montana  taxes  increased  7  per  cent 
in  1922  over  1921,  while  system  taxes  remained  approxi- 
mately the  same. 

The  effect  of  taxes  on  defendants'  net  earnings  in  the 
state  is  illuminating.  Giving  the  Great  Northern  Railway 
Company,  for  example,  credit  for  all  inter  and  intrastate 
freight,  passenger,  express  and  mail  revenues,  in  order  to 
arrive  at  its  total  net  operating  revenue  per  mile  of  road, 
and  deducting  therefrom  taxes  paid,  we  find  that  from  1919 
to  1922,  Montana's  net  averaged  $523.00  per  mile,  but 
the  system  net  averaged  $1,239.00  per  mile,  the  net  revenue 
per  mile  for  Montana  for  the  four  years  1919-1922,  inclu- 
sive, being  only  about  40  per  cent,  or  less  than  half,  of  the 
system  net  revenue  per  mile  of  road.  Of  course,  that  period 
embraced  the  drouth  years  along  the  line  of  the  Great 
Northern.     In   1920,  for  example,  the  Great  Northern  paid 


*The   figures    for   1915    and    1016   are  for  years   ended   June   30th;    all    others 
are   for   years   ended   December   31st. 
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to  Montana  441  per  cent  of  its  Montana  net  before  taxes; 
in  1921,  43  per  cent  of  its  Montana  net  before  taxes  went 
to  pay  Montana  taxes;  in  1922,  53  per  cent,  with  an  aver- 
age for  the  three  years  1920-1922,  of  66  per  cent.  The 
other  roads  do  not  exhibit  such  a  severe  condition.  The 
Northern  Pacific,  Milwaukee  and  Great  Northern  combined, 
in  1920,  paid  out  35  per  cent  of  their  net  earnings  in  Mon- 
tana to  the  state  of  Montana  for  taxes;  in  1921,  33  per  cent 
and  in  1922,  29  per  cent,  an  average  for  the  three  year 
period  being  32  per  cent. 

Complainant  makes  some  comparisons  between  the  in- 
creases in  intrastate  class  rates  in  April,  1923,  over  the 
period  prior  to  June  25th,  1918.  The  increases  amounted 
to  about  40.6  per  cent.  Defendants  met  this  with  a  show- 
ing that  their  taxes  in  Montana  have  increased  a  much 
greater  percentage  than  did  the  Montana  class  rate. 

VI.     Complainant's  Miscellaneous  Exhibits 

A  comparison  of  gross  railroad  revenues  per  capita  be- 
tween Montana  and  the  United  States  was  offered,  though 
for  the  purposes  of  the  comparison  1921  revenues  were  used 
for  the  United  States  and  1922  revenues  for  Montana.  The 
reason  for  this  is  found  in  the  fact  that  the  per  capita  rail- 
road revenues  for  the  United  States  in  1922  were  higher 
than  for  Montana.  The  exhibit  proves  nothing  as  far  as 
Montana  intrastate  freight  rates  are  concerned  because  it 
includes  all  railroad  revenues  and  not  freight  revenue  only. 
Additionally,  the  figures  employed,  credit  Montana  with 
revenues  from  bridge  traffic  (constituting  74  per  cent  to 
80  per  cent  of  freight  traffic  assigned  to  Montana)  and  on 
this  traffic  the  people  of  Montana  do  not  contribute  one 
dollar  of  revenue. 

Again,  it  is  emphasized  that  defendants'  advertising  ex- 
penses for  all  territory  west  of  the  Mississippi  River  are 
increasing.  These  increases  have  very  little,  if  any,  bearing 
on  Montana  intrastate  freight  rates,  as  advertising  for  the 
defendant  roads  cost  less  than  two-tenths  of  one  per  cent 
of  their  gross  revenue  in  1922.  Moreover,  the  figures  used 
by  complainant  include  the  printing  of  passenger  time  tables 
and  since  most  of  the  advertising  cost  is  allocated  to  pas- 
senger traffic,  it  is  not  a  load  on  the  backs  of  freight  rate 
payers. 

Against  Montana's  relatively  low  showing,  in  popula- 
tion per  square  mile  and  in  population  per  mile  of  railroad, 
complainant  introduces  an  exhibit  snowing  the  square 
miles  to  each  mile  of  railroad  in  certain  states.  This  ex- 
hibit is  valueless  because  there  is  no  showing  that  the  mile 
squares  are  inhabited.  The  defendants'  miles  of  railroad  are 
dependent  for  business  not  on   square  miles  of  sage  brush, 
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grazing  land  or  mountain  area,  but  on  traffic  originating  in 
the  mile  squares,  and  it  is  true,  as  a  general  rule,  that  traf- 
fic expands  or  contracts  with  an  increase  or  decrease  in 
population. 

The  last  exhibits  introduced  by  complainant  on  re- 
buttal purport  to  show  an  excessive  return  on  the  stock 
issues  of  the  defendant  Milwaukee.  The  result  is  arrived 
at  by  assuming  earnings  of  5%  per  cent  on  the  Milwaukee's 
investment  and  applying  the  last  figure  to  a  base  construct- 
ed by  taking  the  market  value  of  the  Milwaukee  stock.  This 
whole  proceeding  is  fictitious  for  the  reason  that  the 
Milwaukee  did  not,  in  the  year  1922  and  for  some  years 
back  of  that,  earn  5%  per  cent  on  its  investment.  On 
the  contrary,  it  has  operated  at  a  deficit  for  some  years 
past.  In  ordinary  speculations  it  is  possible  to  find  the 
unknown  quantity  from  two  known  quantities,  but  in  this 
example,  complainant  was  compelled  to  assume  two  un- 
known factors,  namely,  the  rate  of  return  and  the  invest- 
ment, his  only  known  factor  was  the  market  value  of  the 
Milwaukee  stock.  And  this  market  value  is  greatly  de- 
pressed because  there  are  no  earnings. 

The  foregoing  must  suffice  for  a  review  of  complain- 
ant's testimony  and  exhibits  on  the  subject  of  defendants' 
revenues  and  expenses.  Analyses  might  be  greatly  elabor- 
ated, but  enough  has  been  shown  to  make  it  apparent  that 
this  division  of  the  testimony  for  complainant  is  so  bur- 
dened with  its  own  infirmities  as  to  make  it  valueless. 

In  the  years  1921,  1922,  and  for  the  first  three  months 
of  1923,  the  Great  Northern  Company's  system  earnings 
produced  the  following  percentages  only  upon  its  invest- 
ment. 

1921,    2.61%;    1922,    3.45%;    1923,    0.23%. 

The  0.23  per  cent  for  the  first  three  months  of  1923 
was  estimated  to  be  2.12  per  cent  for  the  year,  such  estimate 
being  based  on  the  proportion  of  the  total  net  earnings  for 
such  months  in  previous  years  to  the  total  net  earnings  for 
such  year.  The  investment  value  used  was  less  than  the 
tentative  valuation  of  the  properties  as  fixed  by  the  Inter- 
state Commerce  Commission. 

Similar  exhibits  relating  to  the  system  earnings  of  the 
Northern  Pacific  show  the  percentage  of  net  earnings  for 
this  road  for  the  same  periods  to  be: 

1921,  1.99%;   1922,  3.53%;  1923,  0.379%. 

The  0.379  per  cent  was  for  the  first  three  months  of 
1923  only;  and  upon  this  basis  the  estimated  earnings,  made 
in  the  same  manner  as  for  the  Great  Northern,  would  be  for 
the  year  1.93  per  cent  on  the  investment.  The  investment 
value  used  as  the  basis  for  these  percentages  is  the  book 
value. 
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A  similar  exhibit  relating  to  the  system  earnings  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  shows  the  per- 
centage of  net  earnings  for  the  years  1921  and  1922  to  be: 

1921,  0.68%;  1922,  1.88%. 

The  investment  valuation  upon  which  these  percent- 
ages are  compiled,  is  the  book  value. 

Exhibit  466  is  a  showing  of  the  net  earnings  on  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  for  the  first  two 
months  of  1923,  such  earnings  showing  a  percentage  of  0.38 
on  the  investment.  The  accuracy  of  these  figures  is  not 
questioned. 

The  last  available  statistics  furnished  by  the  United 
States  government  show  the  following  results  of  opera- 
tion of  Class  1  railways  and  large  switching  and  Terminal 
Companies  for  1923. 


For   the    Twelve    Months    ended    December   31 


ACCOUNT 


Total    operating-    revenues j$6,356,890.  737 j$5, 1320.  4111 .  72U  $736,489,015 

Freight     |   4,624,398,830    4, 009, 251, 951|   615,146,879 


Passengert 

Mail     

Express 
All    other 


Total    operating    expenses... 
Maint.    of  way   <sj    struct. 

Maint.    of    equipment 

Traffic    

Transportation     

General    

All  other  


Net     operating     revenue. 

Taxes      

Uncollectible      


Operating     income 
Equipment     rents 
Joint    facility    rents 


Net    railway    operating    income 

<  Operating    ratio — per    cent    

Average    mileage    represented 


1,147,751.6911  1.076,314.793)  71,436,898 

93,247,284|  91,026,621|  2,220,663 

152,950,504|  143,348,849|  9,601,655 

338,542.4281  300,459,508  38,082, 92d 


4,943,928 

821,376 

1,474,890 

94,187 

2,350.958 

163,335, 

39,178, 

1.  112,962, 

::::>;.  ::sl 
2,"7.r,, 


1451 
,694| 
,587| 
,696| 
,500| 
,849 
,819| 
! 
5921 
765 1 
9531 


,457,622 

736,181 

,259,996 

86,743 

.176,016 

15S.003 

40,679 

.162.779, 

305.479. 

1,503, 


,473| 
,212| 

,915! 
,NS7 
,900| 
.972 
,587 

249 
:,  1 5 
279 


1.074.504.874  855.796.437 
Dr  75.024.6331  Dr  60,062.67:1 
Dr  21,822,8731  Dr  IS, 853. 171 


177.657.3681 

I 

77.77: 

I 

235,661.83 


186,305,672 
85,195,482 

214.S93.672 
7,443,809 

174,941,600 
5,331,877 

t  1,500.7681 

250,183,343 

30.902,2501 
572,656) 

218, 70S, 437 

±    14.  961.  96(1 
i      2.969,702 


13.1 

15.3 

6.6 

2.4 
6.  i 

12.7 

10.9 
11.6 

17.1 
8.6 

N.O 

3.4 

t   3.7 


21.5 
10.1 
38.1 

25.6 
%  24.9 
%  15.8 


776,880,593    200,776,7751     25.8 

I 
79.31 

235.700.7SI  J  38.95        * 


•Less   than    one-tenth   of  one   per  cent.  fSleeping   and   parlor   car   surcharge 

in  passenger  revenue  for  1923  as  follows:  December,  $3,117,711:  12  months. 
$37,488,509;  for  1922,  December.  53,021,030;  12  months.  $33,087,875.  JDe- 
crease. 
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RATE    OF    RETURN— TWELVE     MONTHS     ENDED     DECEMBER    31,     1923 


REGION    AND    DISTRICT 


Net 
Railway 
Operating- 
income 


Rate  of  Return 
(Ann.  basis)  on: 


Tentative 
Valuation 


New    England    Region    

Great    Lakes    Region    

Ohio-Indiana    Allegheny    Region 
Pocahontas    Region    


$  21,700,487 

191,235,689 

212,738,663 

47,696,463 


Total    Eastern    District 

(Inch     Pocahontas    Reg.) 

Southern    District 

(Excl.    Pocahontas   Reg.) 


Northwestern    Region    

t'entral    Western    Region 
Southwestern    Region    


Property 
Invest,  incl. 
Material  & 

Supplies 
&  Cash 


2.30% 
5.36 
4.81 
5.73 


1                             1 

1 

1     473.371,302   | 

5 

■i07c  I 

4.S5 

1            ! 

I     129,824,682 

5 

S5  ! 

4.95 

|     112,130,410   | 
186, 677,198  I 
75.653.776 

1 1- 

* 

3.42 
4.49 
3.67 

Total    Western    District    

I     374,461,384 

| 

4.57 

3.94 

United     States    

1   $977,657,368 

1 

5.10 

1 

4.47 

*Not   available. 


It  will  be  seen  from  the  foregoing  figures  that  the 
lines  in  the  Northwestern  region,  including  Montana,  show 
the  lowest  rate  of  return  in  the  United  States,  excepting 
only  the  lines  in  the  New  England  region. 

In  this  connection  it  should  be  noted  that  the  Trans- 
portation Act  1920  does  not  guarantee  the  railroads  a  cent 
of  revenue,  gross  or  net.  By  the  Act,  Congress  directed 
the  Interstate  Commerce  Commission  to  adjust  rates  so 
that  carriers  as  a  whole  (or  as  a  whole  in  rate  groups)  will, 
under  honest,  efficient  and  economical  management  and 
reasonable  expenditures  "earn  an  aggregate  annual  net 
railway  operating  income  equal,  as  nearly  as  may  be,  to  a 
fair  return  upon  the  aggregate  value  of  the  railway  prop- 
erty held  for  and  used  in  the  service  of  transportation."  Con- 
gress said  to  the  Commission  'you  are  directed  to  fix  rates 
which  will  pay  legitimate  operating  costs  plus  a  fair  re- 
turn.' From  March  1,  1920,  to  March  1,  1922,  Congress 
fixed  the  return  at  5i/>  per  cent.  The  rates  are  fixed  be- 
fore a  pound  of  freight  moves.  The  Act  does  not  and  of 
course  could  not,  provide  a  pound  of  freight.  Unless  there 
is  freight  to  move  there  is  no  revenue.  If  there  is  not 
enough  freight  to  move  at  the  rates  fixed  to  realize  a  fair 
return  after  paying  operating  expenses,  the  railroads  must 
bear  the  loss.  The  government  does  not  make  it  good.  If 
there  was  a  guaranty  the  government — the  taxpayers — 
would  make  good  the  difference  between  revenue  actually 
earned  and  the  revenues  necessary  to  earn  a  fair  return.  An 
ordinary   form    of    guaranty    is    this.      A    lends    $100    to    B. 
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B  promises  to  repay  on  June  1.  C  says  to  A,  if  B  fails  to 
repay  you  as  promised  I  will  pay  you.  The  Congress  says 
to  the  Interstate  Commerce  Commission  'you  must  esti- 
mate rates  to  provide  a  fair  return  to  the  railroads.'  The 
Interstate  Commerce  Commission  makes  rates  supposed  to 
provide  such  a  return.  But  the  Congress  has  not  said  10  the 
railroads,  'if  the  rates  honestly  and  lawfully  fixed  by  the 
Interstate  Commerce  Commission  fail  to  earn  a  fair  return 
for  you  on  the  traffic  handled,  we  will  make  up  the  differ- 
ence by  taxing  the  people.'  The  burden  has  not  been  shifted 
from  the  rate-payer  to  the  taxpayer,  as  under  federal  con- 
trol when  the  United  States  did  make  good  railroad  losses. 

Moreover,  if  it  happens  that  the  rates  established  and 
estimated  to  sustain  the  carriers  in  a  rate  group  give  some 
of  them  a  net  income  in  excess  of  a  fair  return,  any  carrier 
receiving  such  excess  must  hold  it  as  trustee  for  the  United 
States.  One-half  of  this  excess  goes  into  a  reserve  fund  to  be 
maintained  by  the  carrier,  and  the  other  half  to  a  general 
railroad  revolving  fund  to  be  maintained  by  the  Interstate 
Commerce  Commission.  The  carrier  may  apply  its  reserve 
fund  only  to  the  payment  of  interest  on  bonds  and  other 
securities,  rent  for  leased  lines,  and  the  payment  of  divi- 
dends, to  the  extent  that  its  operating  income  for  the  year 
is  less  than  six  per  cent.  When  the  reserve  fund  equals 
five  per  cent  of  the  value  of  the  railroad  property,  and  as 
long  as  it  continues  to  do  so,  the  carriers'  one-half  of  the 
excess  income  may  be  used  by  it  for  any  lawful  purpose.  The 
general  railroad  revolving  fund  is  to  be  administered  by  the 
Commission  in  making  loans  to  carriers  to  meet  expendi- 
tures on  capital  account,  to  refund  maturing  securities  orig- 
inally issued  on  capital  account,  and  for  buying  equipment 
and  facilities  and  leasing  or  selling  them  to  carriers.  These 
are  the  so-called  recapture  provisions  of  the  Transportation 
Act,  and  their  constitutionality  has  been  upheld  in  Dayton- 
Goose  Creek  R.  Co.  v.  United  States,  U.  S.  ,  de- 
cided January  7,  1924. 

One  of  the  most  remarkable  features  of  complainant's 
testimony  as  to  defendant  carriers'  revenues  and  expenses 
is  the  complete  absence  (save  for  one  exhibit  which  was  later 
withdrawn)  of  any  proof,  testimony  or  figures  with  re- 
spect to  the  ton-mile  earnings  of  the  carrier  and  the  rev- 
enue per  car-mile.  The  per  ton-mile  earnings  are  figured 
by  converting  the  rate  for  one  hundred  pounds  to  a  rate 
per  ton  of  2,000  pounds  and  then  dividing  by  the  distance 
of  the  haul  on  which  it  applies.  Per  car-mile  earnings  are 
derived  from  multiplying  the  average  or  minimum  carload 
weight  for  the  commodity  by  the  rate  and  then  dividing 
by  the  distance  of  the  haul.  The  rule  that  the  cost  of  car- 
riage is  usually   in  the   inverse  ratio   to   distance   and   that 
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therefore  the  charge  per  ton-mile  should  diminish  with 
distance  is  subject  to  qualifications  and  exceptions.  The 
rate  per  ton-mile  rule  brings  rates  to  the  narrowest  points 
of  scrutiny,  however,  and  for  that  purpose  is  valuable.  The 
test  is  applied  in  almost  every  rate  case.  Since  rates  can- 
not be  measured  by  this  unit  alone,  it  being  necessary  to 
consider  the  bulk  of  commodities,  loading  capacity,  etc.,  car- 
mile  revenue  is  employed  as  a  test.  Per  car  earnings  with 
distance  considered  are  generally  quite  reliable.  Where  the 
commodity  moves  in  train  loads,  the  earnings  per  train-mile 
furnish  the  best  criterion,  not  only  the  car  loading,  but  also 
such  physical  conditions  as  grades,  etc.,  being  here  reflected. 
In  this  case,  per  car-mile  earnings  were  disregarded  by 
complainant  as  well  as  per  ton-mile  earnings.*  We 
pass  now  to  the  last  classification  of  testimony,  namely,  rate 
comparisons. 


*A  discussion  of  the  ton-mile  test  and  car-mile  test  will  be  found  in  the 
following  cases:  Manufacturers  and  Jobbers  Union  v.  Minneapolis  &  St.  L. 
Rd.  Co.  (1890).  4  I.  C.  C.  Rep.  79.  3  I.  C.  Rep.  115;  Parrar  v.  Southern  Ry. 
Co.  (1906),  11  I.  C.  C.  Rep.  640;  Mountain  Ice  Co.  v.  Delaware,  L.  &  W.  Rd. 
Co.  (1909).  16  I.  C.  C.  Rep  305,  320;  Ozark  Fruit  Growers'  Assn.  v.  St.  Louis 
&  S.  F.  Rd.  Co.  (1909),  16  I.  C.  C.  Rep.  106,  114;  Muskogee  Traffic  Bureau 
v.  Atchison,  T.  &  S.  F.  Ry.  Co.  (1909).  17  I.  C.  C.  Rep.  169,  173;  Rainey  & 
Rogers  v.  St.  Louis  &.  S.  F.  Rd.  Co.  (1910),  18  I.  C.  C.  Rep.  88,  90;  Receivers 
&    Shippers   Assn.    of    Cincinnati   v.    Cincinnati,    N.    O.    &    T.    P.    Rv.    Co.    (1910) 

18  I.    C.    C.    Rep.    440,    466;    National    May   Assn.    v.    Michigan   C.    Rd.    Co.    (1910). 

19  I.  C.  C.  Fep.  34,  47;  In  the  Matter  of  the  Investigation  and  Suspension  of 
Advances  in  Rates  bv  Carriers  on  Grain,  Grain  Products,  etc.  (1911),  21  I.  C. 
C.  Rep.  22,  34;  Elk  Cement  &  Lime  Co.  v.  Baltimore.  &  O.  Rd.  Co.  (1911), 
22  I.  C.  C.  Rep.  84,  Ss;  Merchants  &  Mfrs.'  Assn.  of  Baltimore  v.  Atlantic 
C.  L.  Rd.  Co.  (1912),  22  I.  C.  Rep.  467,  569:  In  the  Matter  of  the  Investiga- 
tion and  Suspension  of  Advances  in  Rates  for  the  Transportation  of  Coal  by 
the  Chesapeake  &  Ohio  Rv.  Co.,  Baltimore  &  O.  Rd.  Co.,  Norfolk  &  W.  Ry. 
Co.,  The  Kanawha  &  M.  Ry.  Co.  and  their  Connections  (1912).  22  I.  C.  C. 
Rep.  604.  620:  Nebraska  State  Rv.  Commission  v.  Chicago.  B.  <Sr  Q.  Rd.  Co. 
(1912).  23  I.  C.  Rep.  121,  126;  Southern  Illinois  Millers'  Assn.  v.  Louisvrie  & 
N.  Rd.  Co.  (1912),  23  I.  C.  C.  Rep.  672.  673;  Gottron  Bros.  Co.  v.  Genesee  <fc 
W.  Rd.  Co.  (1913).  28  I.  C.  C.  Rep.  38;  Boston  Chamber  of  Commerce  v.  Atch- 
ison. T.  &  S.  F.  Rv.  Co.  (1913V  28  I.  C.  C.  Rep.  230.  232:  Kansas-Iowa  Brick 
Rates  (1913).  2S  I.  C.  C.  Rep.  285.287;  Brick  Rates  from  Ohio  Points  to  Hunt- 
ington, W.  Va.  (1913).  28  I.  C.  C.  Rep.  292.  295:  Malt  Rates  to  Texas  Points 
(1914).  30  T.  C.  C.  Ren.  384.  3S6:  Phoenix  Printing  Co.  v.  Missouri.  K  &  T. 
Rv.  Co.  (1914').  31  I.  C.  C.  Rep.  289.  291.  292;  Rates  on  Packing-House  Prod- 
ucts from  Cedar  Ranids.  Iowa,  and  Other  Points  (1914).  31  I.  C.  C.  Rep.  308, 
310;  Adleta  Paper  Co.  v.  Chicago  &  N.  W.  Ry.  Co.  (1914).  31  I.  C.  C.  Rep. 
347.348:  Rate  Increases  in  Official  Classification  Territory  (1914),  31  I.  C.  C. 
Rep.  351,  373;  Empire  Coke  Co.  v.  Buffalo  <Sr  S.  Rd.  Co.  (1914).  31  I.  C.  C. 
Rep.  573.  578;  Weatherford  Chamber  of  Commerce  v.  Missouri.  K.  &  T.  Ry. 
Co.  (1914).  31  I.  C.  C.  Rep.  665.  668:  In  the  Matter  of  the  Investigation  and 
Suspension  of  Advances  in  Rates  by  Carriers  for  the  Transportation  of  Hard- 
wood and  Other  Kinds  of  Lumber  and  Articles  Manufactured  therefrom,  from 
Points  in  Arkansas.  Louisiana  and  Other  Points  to  Memphis,  Tenn.,  St.  Louis, 
Mo.,  and  Other  Points  of  Destination  (1915).  32  T.  C.  C.  Rep.  521,  529:  Class 
and  Commoditv  Rates  to  Salt  Lake  City,  Utah,  and  Other  Points  (1915).  32 
T.  C.  C.  Rep.  551.  556;  Co'orado  Fuel  &  Iron  Co.  v.  Southern  P.  Co.  (1895). 
6  I.   C.   C.   Rep.    488:   Business  Men's   Assn.   v.   Chicago.    St.    P.   M.    <fe   O.   Rd.   Co. 

.  1  nss  > .  2  T.  C.  C.  Rep.  41.  2  1.  C.  C.  Rep.  52:  Justin  v.  Atchison. 
T.  &  S.  F.  Rv.  Co.  (1899),  8  I.  C.  C.  Rep.  277:  Cedar  Hill  Coal  Sc 
Coke  Co.  v.  Colorado  &  S.  Rv.  Co.  (1909).  16  I.  C.  C.  Ren.  387:  Traffic  Bu- 
reau of  Nashville  v.  Louisville  &  N.  Rd.  Co.  (1913).  28  I.  C.  C.  Ren.  533.  535: 
Beatrice  Commercial  Club  v.  Chicago,  B.  &  Q.  Rd.  Co.  (1914).  31  I.  C.  C. 
Rep.    173.    177. 
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Rate  Comparisons 

It  is  evident  that  the  preceding-  discussion  is  concerned 
with  the  question  of  whether  or  not  the  rates  on  intra- 
state traffic  are,  as  a  whole,  reasonable  or  unreasonable,  a 
necessary  consideration  in  a  case  which  is  prosecuted  on 
the  theory  of  a  horizontal  increase  or  a  horizontal  reduction. 
Such  cases  are  concerned  with  the  general  level  of  rates. 
"Where  the  rates,  as  a  whole  are  under  consideration,  there 
is  a  possibility  of  deciding  with  more  or  less  certainty 
whether  the  total  earnings  afford  a  reasonable  return.  But 
whether  the  carrier  earned  dividends  or  not,  throws  but 
little  light  on  the  question  as  to  whether  the  rate  of  a  par- 
ticular article  is  reasonable.  For,  if  the  carrier's  total  in- 
come enables  it  to  declare  a  dividend,  that  would  not  jus- 
tify an  order  requiring  to  haul  one  class  of  goods  for  noth- 
ing, or  for  less  than  a  reasonable  rate.  On  the  other  hand, 
if  the  carrier  earned  no  dividend,  it  would  not  have  war- 
ranted an  order  fixing  an  unreasonable  high  rate  on  such 
article."  Interstate  Commerce  Commission  vs.  Union  Pa- 
cific Railroad  Company,  222  U.  S.  541,  56  L.  ed.  308,  32  Sup. 
Ct.  Rep.  108.  The  distinction  between  general  rate  levels 
and  comparisons  between  groups  of  rates,  or  specific  rates, 
and  the  distinction  between  reasonable  rate  levels  and  a 
reasonable  rate  are  not  yet  fully  appreciated,  though  the  sub- 
ject has  been  considerably  illuminated  by  recent  decisions  of 
the  Supreme  Court  of  the  United  States  in  R.  R.  Com.  v.  C. 
B.  &  Q.  R.  Co.  257.  U.  S.  563,  66  L.  ed.  371,  22  A.  L.  R.  1086, 
42  Sup.  Ct.  Reps.  232 ;  New  England  Division  Case,  261  U.  S. 
185,  67  L.  ed.  605,  43  Sup.  Ct.  Rep.  270;  and  Dayton-Goose 

Creek  R.  Co.  v.  U.  S.  U.  S.  ,  reported  in  Advance 

Opinions  of  February  1st,  1924,  page  216.  The  fixation  of 
a  general  rate  level  is  peculiarly  a  subject  of  public  concern; 
the  fixation  of  particular  rates  is  primarily  a  matter  in 
which  individual  shippers  alone  are  interested. 

The  terms  "reasonable  and  just,"  "unreasonable  or  un- 
just," "undue  or  unreasonable  preference  or  advantage," 
"undue  or  unreasonable  prejudice  or  disadvantage  in  any 
respect  whatsoever,"  and  "unjust  discrimination,"  as  used  in 
the  statute,  imply  comparison,  and  rates  must  bear  just  re- 
lation to  each  other  as  well  as  to  be  reasonable  per  se.  (Page 
v.  Delaware  L.  &  W.  Rd.  Co.  (1896),  6  I.  C.  C.  Rep.  548,  556; 
citing,  Eau  Claire  Board  of  Trade  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (1892),  4  I.  C.  Rep.  65,  5  I.  C.  C.  Rep.  264;  James 
&  Abbott  v.  Canadian  P.  Rd.  Co.  (1893),  4  I.  C.Rep.  274, 
5  I.  C.  C.  Rep.  612 ;  Raymond  v.  Chicago,  M.  &  St.  P.  Rv.  Co. 
(1887),  1  I.  C.  Rep.  527,  1  I.  C.  C.  Rep.  230;  Boards  of 
Trade  Union  v.  Chicago,  M.  &  St.  P.  Ry.  Co.   (1887).  1  I.  C. 
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Rep.  608,  1  I.  C.  C.  Rep.  215 ;  Interstate  Commerce  Commis- 
sion v.  Texas  &  P.  Ry.  Co.  (1893),  57  Fed.  Rep.  948,  4  I.  C. 
C.  Rep.  408.  Page  v.  Delaware  L.  &  W.  Rd.  Co.  (1894),  6 
I.  C.  C.  Rep.  148.) 

A  rate  can  seldom  be  considered  "in  and  of  itself".  It 
must  be  taken  almost  invariably  in  relation  to  and  in  connec- 
tion with  other  rates.  The  freight  rates  of  this  country,  both 
upon  different  commodities  and  between  different  localities 
are  largely  interdependent,  and  it  is  the  fact  that  they  do  not 
bear  a  proper  relation  to  one  another,  rather  than  the  fact 
that  they  are  absolutely  too  low  or  too  high,  which  most 
often  gives  occasion  for  complaint.  (Tileston  Milling  Co.  v. 
Northern  P.  Ry  Co.    (1889),  8  I.  C.   C.  Rep.  346.) 

Rates  can  seldom  be  tested  even  as  to  their  reasonable- 
ness, strictly  by  themselves,  but  must  be  considered  to  an 
extent  in  reference  to  their  environment.  (Southwestern 
Missouri  Millers'  Club  v.  Missouri,  K.  &  T.  Ry.  Co.  (1912), 
22  I.  C.  C.  Rep.  422,  427.) 

The  facts  to  be  considered  in  comparing  rates  have  been 
referred  to  in  the  case  of  Louisville  &  Nashville  Railroad  Co. 
v.  United  States,  238  U.  S.  1,  35  Sup.  Ct.  Rep.  696,  59  L.  ed. 
1177;  affirming  Louisville  &  N.  Rd.  Co.  v.  United  States 
(1914),  216  Fed.  Rep.  672;  refusing  to  enjoin  that  portion  of 
the  Commission's  order  relating  to  switching  practices  in 
Traffic  Bureau  of  Nashville,  Tenn.  v.  Louisville  &  N.  Rd.  Co. 
(1913),  28  I.  C.  C.  Rep.  533,  where  it  is  said:  "While  some 
elements  of  value  are  fixed,  the  market  price  of  property  and 
work  is  affected  by  so  many  and  such  varying  factors  as  to 
make  it  impossible  to  lay  down  a  rule  by  which  to  determine 
what  any  article  or  service  is  worth.  But  one  of  the  most 
common  measures  by  which  to  value  the  property  or  service 
of  A  is  to  compare  it  with  the  amount  charged  for  the  same 
thing  by  B,  C  and  D.  But  this  method,  if  made  the  sole 
basis  for  ascertaining  values,  may  often  lead  to  improper 
results.  For  B,  C  and  D  may  charge  too  much,  or  they  may 
have  been  forced  to  charge  too  little.  The  same  is  true  of 
determining,  by  comparison,  the  reasonableness  of  freight 
charges.  Until  some  standard  is  adopted  they  may  prove 
nothing — even  where  two  hauls  are  over  the  same  mileage. 
For  the  rate  attacked  may  tend  to  show  that  the  others  are 
too  low — while  they  in  turn  might  be  relied  on  to  prove  that 
the  first  is  too  high.  Both  may  be  unreasonably  low,  or  too 
low,  because  compelled  by  conditions  over  which  the  carrier 
had  no  control.  Water  competition,  rail  competition,  and 
competition  of  markets,  enter  so  largely  into  the  establish- 
ment of  rates  that  mere  distance  is  not  necessarily  a  deter- 
mining factor;  indeed,  the  statute  itself  recognizes  that 
there   may   be    circumstances    under   which    it    is   lawful   to 
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charge  less  for  a  long  haul  than  for  a  short  haul  over  the 
same  road.  But  while  all  this  be  true,  it  is,  nevertheless,  a 
fact  that  a  comparison  of  rates  between  two  points  on  the 
same  road,  or  with  the  charges  on  other  roads,  may  furnish 
evidence  of  probative  value. 

"Giving  the  widest  possible  effect  to  the  fact  that  mere 
comparison  between  rates  does  not  necessarily  tend  to  estab- 
lish the  reasonableness  of  either,  it  is  still  true  that,  when 
one  of  many  rates  is  found  to  be  higher  than  all  others,  there 
may  arise  a  presumption  that  the  single  rate  is  high.  And 
when  to  that  is  added  the  fact  that  some  of  the  comparative 
and  lower  rates  had  been  prescribed  by  the  Commission, 
there  was  at  least  a  prima  facie  standard,  which,  after  al- 
lowing for  dissimilarity  in  conditions,  might  be  used  along 
with  all  the  other  evidence  in  order  to  test  the  reasonableness 
of  the  Nashville  rate.  No  one  of  those  facts  was  con- 
clusive, for  the  character  of  the  country  through  which  the 
two  roads  had  been  built  might  differ,  but  nevertheless  what 
was  shown  to  be  a  reasonable  rate  on  one,  might,  after  al- 
lowing for  the  dissimilarity  in  conditions,  earnings,  and  cost, 
be  a  factor  in  determining  the  reasonableness  of  the  rate 
on  the  other." 

When  rate  comparisons  are  offered  in  evidence  in  sub- 
stantiation of  a  claim  of  unreasonableness,  they  should  be 
accompanied  by  such  testimony  as  is  possible  showing  the 
transportation  circumstances  and  conditions  incident  there- 
to. (Lehigh  Portland  Cement  Co.  v.  Baltimore  &  O.  S.  Rd. 
Co.  (1915),  35  I.  C.  C.  Rep.  20.) 

We  have  made  a  thorough  check  of  complainant's  ex- 
hibits containing  rate  comparisons.  Few  of  these  exhibits 
encourage  use.  This  is  due  to  two  conditions,  (1)  errors  con- 
tained in  the  exhibits  destroying  their  credibility  and  (2) 
disregard  of  the  principles  of  rate  comparisons.  As  an  ex- 
ample of  the  former  we  note  these  errors. 

30 — Comparison  of  distance  class  rates  on  Milwaukee 
Railway  in  Montana  with  similar  rates  in  Iowa  and  Minne- 
sota.    Two  errors. 

33 — Comparison  of  distance  class  rates  on  Northern 
Pacific  and  Great  Northern  Railways  in  Montana  with  similar 
rates  in  Iowa,  Minnesota,  South  Dakota,  North  Dakota  and 
Wisconsin.     One  error. 

35 — Comparison  of  distance  class  rates  on  Burlington 
Railroad  in  Montana  with  similar  rates  in  Iowa,  South  Da- 
kota, Nebraska  and  Kansas.     Twenty-seven  errors. 

41 — Comparison  of  distance  class  rates  on  the  Burling- 
ton Railroad  in  Montana  with  similar  rates  in  North  Dakota, 
South  Dakota  and  Minnesota.     Seven  errors. 
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42 — Comparison  of  distance  class  rates  on  Milwaukee, 
Great  Northern  and  Northern  Pacific  Railways,  in  effect 
June  24th,  1918,  and  in  April,  1923,  in  Montana.     One  error. 

43 — Comparison  of  distance  class  rates  on  Great  North- 
ern and  Northern  Pacific  Railways  in  Montana  with  similar 
rates  in  North  Dakota,  South  Dakota,  Minnesota,  Wisconsin 
and  Iowa.     One  error. 

45 — Comparison  of  distance  class  rates  on  Burlington 
Railroad  in  Montana  with  similar  rates  in  Iowa,  Nebraska 
and  Wyoming'.    Ten  errors. 

64 — Comparison  of  distance  carload  rates  on  coarse  grain 
and  products  on  Great  Northern  Railway  in  Montana  with 
similar  rates  in  South  Dakota,  Minnesota  and  Iowa.  One 
error. 

87 — Comparison  of  carload  rates  on  cattle  from  Miles 
City  to  various  Montana  points  with  rates  for  similar  dis- 
tances in  Minnesota.  Four  errors.  Particular  attention  is 
directed  to  certain  rates  on  this  exhibit  in  that  they  are 
grossly  misleading.  Comparison  is  made  with  the  rates 
from  Miles  City  to  White  Sulphur  Springs,  distance  286.8 
miles  with  rate  for  like  distance  in  Minnesota.  The  move- 
ment from  Miles  City  to  White  Sulphur  Springs  involves  a 
haul  over  two  lines  of  railway,  namely,  Milwaukee  and  White 
Sulphur  Springs  and  Yellowstone  Park  and  the  rate  is  shown 
as  43.7  cents  per  cwt.,  and  rate  in  Minnesota  28c.  The  actual 
distance  from  Miles  City  to  White  Sulphur  Springs  is  296.5 
miles,  composed  of  273.6  miles  to  Ringling  and  22.9  miles 
beyond.  The  correct  rate  from  Miles  City  to  White  Sulphur 
Springs  is  37.5  cents.  A  similar  haul  in  Minnesota  produces 
a  rate  of  32.3  cents.  In  other  words,  instead  of  there  being 
a  difference  of  15.7  cents  as  shown  by  complainant,  there  is 
a  difference  of  but  5.2  cents. 

88 — Comparison  of  distance  carload  rates  on  hogs  on 
Great  Northern  Railway  in  Montana  with  similar  rates  in 
Iowa,  Minnesota  and  South  Dakota.     Three  errors. 

93 — Comparison  of  distance  carload  rates  on  hay  on  the 
Milwaukee  and  Great  Northern  Railways  in  Montana  with 
similar  rates  in  Minnesota  and  Iowa.  Seven  errors,  and  they 
all  refer  to  Iowa  rates  which  apply  on  straw  and  not  on  hay. 
Rates  shown  are  from  one-half  cent  to  four  cents  under  the 
correct  rates. 

103 — Comparison  of  distance  carload  rates  on  cement 
on  the  Soo  Line  in  Montana  with  similar  rates  in  Minnesota 
and  North  Dakota.  One  error.  This  carrier  has  but  57  miles 
of  single  track  in  Montana,  although  the  exhibit  compares 
rates  for  distances  of  25,  50,  75,  100  and  in  steps  of  50  miles 
to  350  miles. 
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110 — Comparison  of  distance  carload  rates  on  coarse 
grain  on  Great  Northern  Railway  in  Montana  with  similar 
rates  in  Minnesota,  South  Dakota,  and  Iowa.     One  error. 

Ill — Comparison  of  distance  carload  rates  on  sheep  on 
the  Milwaukee  Railway  in  Montana  with  similar  rates  in 
Iowa,  Missouri  and  Minnesota.     One  error. 

112 — Comparison  of  distance  carload  rates  on  sheep  on 
Northern  Pacific  Railway  in  Montana  with  similar  rates  in 
Minnesota  and  North  Dakota.    Three  Errors. 

114 — Comparison  of  distance  carload  rates  on  potatoes 
on  the  Northern  Pacific  Railway  in  Montana  with  similar 
rates  in  Minnesota.  No  errors.  However,  accompanying  this 
exhibit  is  a  statement  which  shows  that  the  Montana  rate 
for  100  miles  is  39  per  cent  higher  than  the  Minnesota  rate, 
whereas  the  correct  percentage  is  25  per  cent. 

117 — Comparison  of  distance  carload  rates  on  cattle, 
sheep  and  hogs  on  the  Northern  Pacific  Railway  in  Montana 
with  similar  rates  in  Minnesota  and  North  Dakota.  Three 
errors.  Accompanying  this  exhibit  is  a  statement  giving 
the  percentage  relationship  between  the  Montana  rates  and 
the  Minnesota-North  Dakota  rates  for  distances  of  150  and 
300  miles.  The  relationship  between  the  Montana  and  North 
Dakota  rates  for  300  miles  is  shown  as  15  per  cent  higher 
on  cattle,  26  per  cent  higher  on  sheep  and  11  per  cent  higher 
on  hogs,  whereas  the  correct  percentages  are  7,  17  and  2, 
respectively. 

118 — This  exhibit  shows  specific  carload  commodity 
rates  on  potatoes  applicable  on  the  Great  Northern  Railway 
between  various  points  in  Montana.  No  comparison  is  made 
with  rates  in  any  other  state  or  states.     One  error. 

132 — Comparison  of  distance  carload  rates  on  sugar  on 
the  Milwaukee  Railway  in  Montana  with  similar  rates  in 
Minnesota,  Iowa,  Missouri,  South  Dakota,  east  and  west  of 
the  Missouri  River,  Illinois,  Michigan  and  Wisconsin.  Four 
errors. 

136 — Comparison  of  distance  carload  rates  and  carload 
commodity  rates  on  sugar  on  the  Northern  Pacific  Railway 
in  Montana  with  similar  rates  in  Minnesota  and  North  Da- 
kota.   Three  errors. 

148 — Comparison  of  distance  class  rates  on  lumber,  on 
Great  Northern  Railway  in  Montana  with  distance  commodity 
rates  in  Minnesota  and  Iowa.     Two  errors. 

149 — Comparison  of  distance  carload  rates  on  packing 
house  products  and  canned  fruits  and  vegetables  on  Northern 
Pacific  Railway  in  Montana  with  similar  rates  in  Minnesota, 
North  Dakota  and  Wisconsin.     One  error. 
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151 — Comparison  of  distance  carload  rates  on  sand  and 
gravel  on  the  Great  Northern  Railway  in  Montana  with 
similar  rates  in  North  Dakota,  Minnesota  and  Iowa.  Two 
errors. 

153 — Comparison  of  distance  carload  rates  on  sand  and 
gravel  on  the  Milwaukee  Railway  in  Montana  with  similar 
rates  in  Minnesota,  Iowa,  Illinois  and  Wisconsin.  Seven 
errors. 

159 — Comparison  of  rates  on  coal  (exhibit  does  not  in- 
dicate, nor  does  the  record  show,  whether  applicable  to 
bituminous,  lump  or  slack  or  lignite  lump  or  slack)  on  Mil- 
waukee Railway  in  Montana  for  one  and  two  line  hauls  with 
rates  for  one  line  haul  in  Minnesota  and  Iowa.  Eighteen 
errors. 

162 — Comparison  of  rates  on  coal  (kind  not  stated)  be- 
tween points  in  Montana  and  from  Utah  and  Wyoming  to 
Montana.     Withdrawn  by  complainant  on  account  of  errors. 

165 — Comparison  of  distance  carload  rates  on  packing 
house  products  and  canned  fruits  and  vegetables  on  Milwau- 
kee Railway  in  Montana  with  similar  rates  in  South  Dakota, 
East  and  West  of  the  Missouri  River,  Minnesota,  Iowa,  Mis- 
souri, Illinois,  Michigan  and  Wisconsin.     Fifteen  errors. 

169 — Comparison  of  distance  carload  rates  on  coarse 
grain  on  Northern  Pacific  Railway  in  Montana  with  similar 
rates  in  Minnesota.    One  error. 

174 — Comparison  of  distance  carload  rates  on  petroleum 
products  on  the  Great  Northern  Railway  in  Montana  with 
similar  rates  in  North  Dakota,  South  Dakota,  Minnesota, 
Wisconsin  and  Iowa.     Three  errors. 

176 — Comparison  of  distance  carload  rates  on  brick  on 
the  Milwaukee  Railway  in  Montana  with  similar  rates  in 
Minnesota,  Iowa,  Missouri,  Michigan  and  Wisconsin.  Six 
errors. 

177 — Comparison  of  distance  carload  rates  on  livestock 
on  the  Milwaukee  Railway  in  Montana  with  similar  rates  in 
Iowa,  Missouri,  Illinois,  Minnesota  and  Wisconsin.  Two 
errors. 

184 — Comparison  of  distance  class  rates  on  Great  North- 
ern, Milwaukee  and  Soo  Line  Railways  in  effect  during  1917 
with  similar  rates  in  Minnesota  and  North  Dakota.  One  error. 

190 — Duplicate  of  rates  on  Exhibit  No.  87  and  com- 
ments made  with  respect  thereto  apply  here. 

196 — Comparison  of  carload  rates  on  lump  coal  on 
Northern  Pacific  Railway  Company  in  Montana  for  one  and 
two  line  hauls,  with  similar  rates  in  Minnesota  for  one  line 
haul.     Four  errors. 
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198 — Comparison  of  distance  carload  rates  on  petroleum 
products  on  Milwaukee  Railway  in  Montana  with  similar 
rates  in  Minnesota,  Iowa,  Illinois  and  Missouri.     Four  errors. 

201 — Comparison  of  carload  rates  on  lump  coal  on  Mil- 
waukee Railway  in  Montana  for  one  and  two  line  hauls  with 
rates  for  one  line  haul  in  Minnesota  and  Iowa.     Four  errors. 

202 — Comparison  of  distance  carload  class  rates  on 
canned  fruits  and  vegetables  on  Milwaukee  in  Montana  with 
similar  rates  in  Iowa,  Minnesota,  Illinois,  Missouri  and  Michi- 
gan.    Five  errors. 

203 — Comparison  of  distance  carload  rates  on  brick  on 
Milwaukee  Railway  in  Montana  with  similar  rates  in  Minne- 
sota, Iowa,  Missouri,  Michican  and  Wisconsin.     Five  errors. 

212 — Comparison  of  distance  carload  rates  on  petroleum 
products  on  the  Milwaukee  Railway  in  Montana,  with  similar 
rates  in  Minnesota,  Iowa,  Illinois,  Missouri  and  Wisconsin. 
Four  errors. 

213 — Comparison  of  distance  carload  rates  on  sugar  on 
Milwaukee  Railway  in  Montana  with  similar  rates  in  Min- 
nesota, Iowa,  Missouri,  Illinois,  Michigan  and  Wisconsin.  One 
error. 

216 — Comparison  of  distance  carload  rates  on  brick  on 
the  Great  Northern  Railway  in  Montana  with  similar  rates 
in  Iowa,  Minnesota  and  North  Dakota.     One  error. 

219 — Comparison  of  distance  carload  rates  on  sheep  on 
the  Great  Northern  Railway  in  Montana  with  similar  rates  in 
Iowa  and  Minnesota.     One  error. 

220 — Comparison  of  distance  carload  rates  on  sand  and 
gravel  on  Great  Northern  in  Montana  with  similar  rates  in 
Minnesota,  Iowa,  and  North  Dakota.     Two  errors. 

228 — Comparison  of  carload  rates  on  lump  coal  on  Great 
Northern  Railway  in  Montana  for  one  and  two  line  hauls  with 
one  line  rates  in  Minnesota  and  Iowa.     Four  errors. 

278 — Comparison  of  distance  carload  commodity  and 
class  rates  on  agricultural  implements  on  the  Milwaukee 
Railway  in  Montana,  with  rates  in  Minnesota,  Iowa,  Mis- 
souri, Illinois,  Michigan  and  Wisconsin.     Three  errors. 

281 — Comparison  of  distance  carload  rates  on  livestock 
on  the  Great  Northern  Railway  in  Montana  with  rates  in 
Iowa,  South  Dakota,  Minnesota  and  North  Dakota.  Six 
errors. 

282 — Comparison  of  distance  carload  rates  on  livestock 
on  the  Soo  Line  in  Montana  with  rates  in  Minnesota  for  dis- 
tances of  100,  150  and  200  miles.  This  carrier  has  but  57 
miles  of  main  line  trackage  in  Montana  and  the  exhibit  is 
therefore  valueless  for  rate   comparative   purposes. 
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400 — Comparison  of  percentages  between  Montana 
standard  and  distributing  distance  class  rates  and  similar 
rates  in  various  states  South  and  East  of  Montana  as  they 
apply  on  the  Northern  Pacific,  Great  Northern,  Soo  Line 
and  Burlington  Railways.  In  addition  to  three  errors  of  com- 
putation, the  caption  is  misleading  in  that  it  states  that  com- 
parisons are  between  Montana  standard  and  distributing  dis- 
tance class  rates  and  similar  rates  in  other  states,  while  the 
comparisons  are  made  only  with  the  Montana  standard  rates. 
Further,  a  comparison  is  made  with  rates  in  Nebraska  as 
applicable  on  the  Northern  Pacific,  Great  Northern  and  Soo 
Line,  while  neither  one  of  these  carriers  operates  in  that 
state. 

401 — Comparison  of  distance  carload  commodity  rates  on 
various  commodities  on  the  Gilmore  &  Pittsburgh  Railroad 
in  Montana  with  similar  rates  on  the  Great  Northern  in 
North  Dakota,  Minnesota  and  Iowa.     Eleven  errors. 

408 — Comparison  of  distance  carload  rates  on  farm  im- 
plements on  the  Milwaukee  Railway  in  Montana  with  similar 
rates  in  Minnesota,  Iowa,  Missouri,  Illinois,  Michigan  and 
Wisconsin.     One  error. 

No  fair-minded  person  can  be  seriously  impressed  with 
rate  exhibits  so  negligently  prepared  that  they  show  on  their 
faces  at  least  one  hundred  eighty-nine  errors  of  a  most  pal- 
pable character,  in  many  instances  errors  in  computation  so 
gross  that  when  they  are  corrected,  the  entire  exhibit  col- 
lapses. This  enumeration  does  not  take  account  of  mislead- 
ing or  incomplete  showings.  These  self-exploding  exhibits 
not  only  destroy  their  own  usefulness  in  this  proceeding,  but 
shatter  confidence  in  the  integrity  of  such  remnants  of 
testimony  as  remain. 

The  second  class  of  defects  is  exemplified  in  such  com- 
parisons as  these.  The  Montana  general  distance  rates  rather 
than  a  lower  distributing  or  commodity  rate  is  compared 
with  the  rates  of  other  states,  when,  as  a  matter  of  fact,  the 
commodities  are  actually  moving  on  the  lower  distributing  or 
special  rates.  Many  of  the  rates  compared  are  paper  rates, 
that  is,  not  applicable  to  traffic  actually  moving.  The  com- 
parisons are  not  thorough  in  many  instances  and  fail  to  con- 
form to  the  facts  in  others,  because  in  comparing  Montana 
rates  with  the  rates  of  other  states,  the  rates  for  the  other 
states  have  been  omitted  wherever  such  .rates  are  higher 
than  the  Montana  rates.  The  fundamental  error  in  all  of 
complainant's  comparisons,  however,  arises  from  the  failure 
to  make  a  practical  showing  of  the  conditions  surrounding 
the  transportation  in  the  state  with  which  comparisons 
are  made.  Rate  comparisons  have  no  evidentiary  force  unless 
they  are  accompanied  by  proof  that  the  conditions  surround- 
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ing  the  transportation  are  substantially  similar.  The  value 
of  the  comparison  in  all  instances  is  dependent  upon  the 
degree  of  similarity  of  circumstances  and  conditions  attend- 
ing the  transortation  for  which  the  rates  compared  are 
charged.  (Freight  Bureau  of  Cincinnati  v.  Cincinnati,  N.  0. 
&  T.  P.  Ry.  Co.  (1894),  6  I.  C.  C.  Rep.  195,  4  I.  C.  Rep.  592; 
Morell  v.  Union  P.  Rv.  Co.  (1893),  6  I.  C.  C.  Rep.  121,  4  I. 
C.  Rep.  469;  Dallas  Freight  Bureau  v.  Gulf,  C.  &  S.  F.  Ry. 
Co.  (1907),  12  I.  C.  C.  Rep.  223;  Acme  Cement  Plaster  Co.  v. 
Lake  Shore  &  M.  S.  Ry.  Co.  (1909),  17  I.  C.  C.  Rep.  30;  In- 
terstate Commerce  Commission  v.  Louisville  &  N.  Rd.  Co. 
(1896),  73  Fed.  Rep.  409;  Cattle  Raisers'  Assn.  v.  Missouri, 
K.  &  T.  Ry.  Co.  (1905),  11  I.  C.  C.  Rep.  296;  New  Orleans 
Cotton  Exchange  v.  Illinois  C.  Rd.  Co.  (1890),  3  I.  C.  C.  Rep. 
534:  2  I.  C.  Rep.  777;  Business  Men's  Assn.  v.  Chicago,  St. 
P.  M.  &  O.  Ry.  Co.  (1888),  2  I.  C.  C.  Rep.  52,  2  I.  C.  Rep.  41; 
Dallas  Freight  Bureau  v.  Missouri,  K.  &  T.  Ry  Co.  (1907), 
12  I.  C.  Rep.  427 ;  Lincoln  Creamery  Co.  v.  Union  P.  Ry.  Co. 
(1892),  5  I.  C.  C.  Rep.  156,  3  I.  C.  Rep.  794;  Omaha-Okla- 
homa Fresh-Meat  Rates  (1913),  28  I.  C.  C.  Rep.  454,  457; 
Worn  v.  Boca  &  L.  Rd.  Co.  (1914),  32  I.  C.  C.  Rep.  58,  59; 
Crutchfield  &  Woolfolk  v.  Louisville  &  N.  Rd.  Co.  (1908),  14 
I.  C.  C.  Rep.  558,  559 ;  Rhinelander  Paper  Co.  v.  Northern  P. 
Ry.  Co.  (1908),  13  I.  C.  C.  Rep.  633,  634;  Evans  v.  Northern 
P.  Ry.  Co.  (1896),  6  I.  C.  C.  Rep.  520;  Dallas  Freight  Bureau 
v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  supra;  Ibid.;  Commercial  Club  of 
Salt  Lake  City,  Utah  v.  Atchison,  T.  &  S.  F.  Co.  (1910), 
19  I.  C.  C.  Rep.  218,  223;  Eastern  Live-Stock  Case  (1915), 
36  I.  C.  C.  Rep.  675,  682.) 

Plaintiff's  rate  witnesses  stated  their  conclusions  simply 
from  the  face  of  the  exhibits,  except  in  one  or  two  minor 
instances.  They  frequently  admitted  that  they  knew  little 
or  nothing  about  transportation  conditions  in  different  ter- 
ritories in  which  the  rates  applied.  For  the  most  part  they 
contented  themselves  with  testifying  that  the  rates  they 
presented  were  the  rates  shown  by  the  tariff.  Under  such 
circumstances  it  is  impossible  to  give  any  weight  to  com- 
plainant's rate  comparisons.  The  methods  followed  by  com- 
plainant in  this  case  have  long  since  been  condemned  by  the 
Supreme  Court  of  the  United  States  and  public  rate  making 
agencies.  We  note  some  of  the  decisions.  "It  is  said  by  the 
appellants  that  the  local  rates  established  by  the  Nebraska 
statute  are  much  higher  than  in  the  State  of  Iowa,  and  that 
fact  shows  that  the  Nebraska  rates  are  reasonable.  This 
contention  was  thus  met  by  the  Circuit  Court:  'It  is,  however, 
urged  by  the  defendants  that,  in  the  general  tariffs  of  these 
companies,  there  is  an  inequality;  that  the  rates  in  Nebraska 
are  higher  than  those  in  adjoining  States,  and  that  the  re- 
duction by  House  Roll  33  simply  establishes  an  equality  be- 
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tween  Nebraska  and  the  other  States  through  which  the 
roads  run.  The  question  is  asked,  Are  not  the  people  of 
Nebraska  entitled  to  as  cheap  rates  as  the  people  of  Iowa? 
Of  course,  relatively  they  are.  That  is,  the  roads  may  not 
discriminate  against  the  people  of  any  one  State,  but  they 
are  not  necessarily  bound  to  give  absolutely  the  same  rates 
to  the  people  of  all  the  States ;  for  the  kind  and  amount  of 
business  and  the  cost  thereof  are  the  factors  which  de- 
termine largely  the  question  of  rates,  and  these  vary  in  the 
several  States.  The  volume  of  business  in  one  State  may 
be  greater  per  mile,  while  the  cost  of  construction  and  of 
maintenance  is  less.  Hence,  to  enforce  the  same  rates  in 
both  States  might  result  in  one  in  great  injustice,  while  in 
in  the  other  it  would  only  be  reasonable  and  fair.  Compari- 
sons, therefore,  between  the  rates  of  two  States  are  of  little 
value,  unless  all  the  elements  that  enter  into  the  problem  are 
presented.  It  may  be  true,  as  testified  by  some  of  the  wit- 
nesses, that  the  existing  local  rates  in  Nebraska  are  40  per 
cent  higher  than  similar  rates  in  the  State  of  Iowa.  But  it 
is  also  true  that  the  mileage  earnings  in  Iowa  are  greater 
than  in  Nebraska.  In  Iowa  there  are  230  people  to  each  mile 
of  railroad,  while  in  Nebraska  there  are  but  190:  and.  as  a 
general  rule,  the  more  people  there  are  the  more  business 
there  is.  Hence,  a  mere  difference  between  the  rates  in  two 
States  is  of  comparatively  little  significance.'  64  Fed.  Rep. 
165.  In  these  views  we  concur,  and  it  is  unnecessary  to  add 
anything  to  what  was  said  by  the  Circuit  Court  on  this 
point."     Smyth  v.  Ames,  169  U.  S.  466,  539,  540. 

"Other  exhibits  were  introduced  showing  rates,  distances 
and  ton-mile  earnings  between  points  in  other  sections.  The 
transportation  conditions  in  those  sections  were  not  shown 
to  be  similar  to  those  prevailing  in  the  territory  here  in- 
volved, and  those  rates  can  not  be  accepted  as  affording  a 
proper  standard  by  which  to  test  the  reasonableness  of  the 
rates  here  attacked."  Rates  on  Bituminous  Coal  to  Missis- 
sippi' Valley,  36  I.  C.  C.  401,  425. 

"But  the  appellant  contends  that,  inasmuch  as  the  com- 
mission found  that  the  average  logging  rate  of  other  rail- 
roads for  transportation  of  logs  for  similar  distances  is  $1.85 
per  thousand  feet,  board  measure,  it  was  authorized  to  fix 
the  same  rate  here.  But  we  are  not  convinced  by  this  argu- 
ment. It  is  certainly  entirely  proper  for  the  commission  to 
make  comparisons  under  proper  circumstances  between  a 
charge  made  by  one  carrier  and  that  made  by  another,  but 
in  making  such  comparisons  all  of  the  circumstances  should 
be  taken  into  consideration,  such  as  the  distance  of  the  haul, 
the  amount  of  competition,  the  amount  of  money  invested 
in  the  partciular  roadbed  and  equipment  operated  thereon, 
and  other  like  things.     In  this  instance  the  commission  does 
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not  seem  to  have  gone  to  this  length,  but  only  found  that 
other  railroads  carried  logs  for  a  like  distance  as  that  in- 
volved here  for  $1.85  per  thousand  feet."  Public  Service 
Com.  of  Washington  v.  State,  204  Pac.  791,  793. 

"It  does  not  follow,  as  a  matter  of  law,  that  rates  should 
be  the  same  for  the  same  distance  over  two  different  roads, 
and  this  would  be  especially  true  if  the  cost  of  transportation 
was  greater  over  the  Union  Pacific  than  over  the  Northern 
lines  because  it  crossed  the  mountains  2,000  feet  higher 
than  they."    I.  C.  C.  v.  U.  P.  R.  R.  Co.,  222  U.  S.  541,  551. 

We  shall  state  the  facts  with  reference  to  a  comparison 
of  Montana  rates  with  rates  prevailing  in  other  states  and 
sections  of  the  country  under  the  next  subdivision  of  this 
opinion. 

Montana    Intrastate    Rates — The    Facts. 

Until  the  beginning  of  the  present  century  little  con- 
cern was  given  by  anyone  to  the  general  level  of  rates.  The 
competitive  system  of  rate  making,  coupled  with  the  in- 
creasing efficiency  of  operation,  had  resulted  in  a  general 
downward  tendency  of  railroad  rates.  Costs  of  operation 
had  likewise  shown  a  downward  tendency.  All  of  the  gov- 
erning economic  forces  had  operated  to  reduce  rates,  and 
competition  accelerated  the  process.  This  tendency  was 
further  accelerated,  in  some  portions  of  the  country,  by  state 
legislation  affecting  particular  rate  structures.  The  subject 
of  rate  levels  first  presented  itself  in  1903,  Re  Proposed  Ad- 
vance in  Freight  Rates,  9  I.  C.  C.  382.  The  Interstate  Com- 
merce Commission  withheld  its  approval  as  to  a  general  in- 
crease, although  permitting  advances  on  particular  commodi- 
ties. In  1910  Eastern  and  Western  lines  filed  tariffs  con- 
taining rates  on  a  generally  advanced  basis.  The  federal 
commission  then  had  no  suspension  power,  but  acting  under 
a  pressure  from  the  administration,  the  carriers  postponed 
the  effective  dates  of  their  tariffs  until  the  suspension  power 
should  be  in  the  law.  Acting  under  the  power  granted,  the 
Commission  suspended  the  increased  rates  and  two  investi- 
gations resulted,  one  in  the  East  and  one  in  the  West.  Ad- 
vances in  Rates — Eastern  Case,  30  I.  C.  C.  243;  Advances  in 
Rates — Western  Case,  20  I.  C.  C.  307.  In  two  lengthy  opinions, 
the  Commission  ordered  the  proposed  advances  in  rates  with- 
drawn. In  1914  Eastern  carriers  again  appeared  before  the 
commission  alleging  revenue  needs  in  the  face  of  rising  costs 
and  in  the  end  the  Commission  permitted  a  five  per  cent 
advance  throughout  the  entire  Eastern  territory  except  as 
to  particular  commodities,  (Five  per  cent  Case,  31  I.  C.  C. 
35 ;  32  I.  C.  C.  325)  but  denied  similar  permission  to  the 
Western  carriers,  except  on  coal  and  a  few  other  commodi- 
ties.    (1915  Western  Rate  Advance  Case,  35  I.  C.  C.  497). 
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A  few  months  after  the  last  case,  the  federal  commission 
authorized  carriers  to  increase  passenger  fares,  eliminating, 
in  part,  the  effect  as  to  the  interstate  traffic  of  the  two 
cent  per  mile  legislation  of  1907.  Western  Passenger  Fares, 
37  I.  C.  C,  1.  The  following  year,  1916,  was  the  greatest 
year,  from  the  standpoint  of  tonnage,  that  the  railroads  of 
the  United  States  had  ever  seen  up  to  that  time.  The  Euro- 
pean war  had  speeded  up  industry  in  this  country  and  the 
demand  for  transportation  service  was  at  its  peak.  But  in- 
creased costs  of  operation  resulting  from  general  prosperity 
of  industry  had  its  effect  upon  railroad  labor.  The  cost  of 
living  advanced  at  an  accelerated  rate,  and  the  employees' 
organizations  pressed  demands  for  increased  compensation. 
Strikes  were  threatening  and  on  September  3rd,  1916,  Con- 
gress enacted  the  Adamson  Bill  at  the  time  generally  esti- 
mated to  increase  the  wage  bill  of  the  railroads  by  $100,000,- 
000.00.  With  commodity  prices  continuing  to  soar,  all  the 
railroads  of  the  country  resorted  to  the  Interstate  Commerce 
Commission  in  1917  with  a  petition  for  an  increase  in  the 
general  rate  levels  by  15  per  cent.  The  federal  commission, 
in  its  decision  ordered  withdrawn  all  schedules  naming  in- 
creased rates  within  the  Western  District  and  all  schedules 
only,  excepting  those  applying  to  bituminous  coal,  coke  and 
iron  ore  within  the  Southern  and  Eastern  districts.  The 
Eastern  carriers  were  permitted  to  increase  their  class 
rates.    Fifteen  per  cent  Case,  45  I.  C.  C.  303. 

The  United  States  was  already  at  war  (April  6,  1917) 
when  this  decision  was  rendered,  (June  27,  1917)  and  at  the 
end  of  the  year,  (at  noon,  December  28,  1917)  the  govern- 
ment took  control  of  the  railroads  in  the  interests  of  the 
successful  prosecution  of  the  war.  The  responsibility  of  the 
railroad  managers  for  the  increase  of  general  rate  levels  to 
meet  increased  expenses  temporarily  came  to  an  end.  In  its 
stead  was  substituted  the  responsibility  of  the  government  to 
its  taxpayers. 

President  Coolidge  has  aptly  stated  the  situation  re- 
sulting from  federal  control :  "The  government  and  its  agents 
are  not  in  possession  of  any  resources,  ability,  wisdom,  or 
altruism  except  that  which  they  secure  from  private  life. 
*  *  *  Where  the  people  are  the  government,  they  do 
not  get  rid  of  their  burdens  by  attempting  to  unload  them 
on  the  government." 

To  meet  the  increase  in  labor  and  material  costs  during 
the  period  of  federal  control,  the  Director  General  advanced 
all  freight  rates  in  the  United  States  25  per  cent,  effective 
June  25th,  1918,  by  General  Order  28.  This  order,  however, 
was  not  without  its  exceptions  and  some  of  the  heavier  mov- 
ing commodities,  in  which  Montana  is  particularly  interested, 
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were  given  increases  substantially  less  than  25  per  cent.  In 
the  case  of  wheat,  for  an  illustration,  it  was  provided  that 
the  rates  would  be  advanced  25  per  cent,  not  to  exceed,  how- 
ever, six  cents  per  cwt.  The  coarse  grains,  corn,  oats,  rye 
and  barley  were  put  on  the  new  wheat  basis  throughout  the 
country.  Cattle  rates  were  increased  25  per  cent  not  to  ex- 
ceed seven  cents  per  cwt.,  or  $15.00  per  standard  car.  Lumber 
rates  were  increased  25  per  cent,  not  to  exceed  five  cents 
per  cwt.  Coal  was  increased  by  a  specified  amount  per  ton, 
the  increases  depending  upon  what  the  rates  were  on  June 
1,  1917.  Sand  and  gravel  were  not  included  in  the  percentage 
increase  but  were  given  an  increase  of  one  cent  per  cwt.  The 
increase  provided  for  on  cement  was  two  cents  per  cwt.  At 
first  petroleum  was  included  in  the  general  percentage  in- 
crease, but  it  was  later  specifically  restricted  to  an  increase 
of  41/2  cents  per  cwt.  These  increases  did  not  suffice  to 
absorb  the  mounting  increases  in  labor  and  material  costs, 
but  these  burdens  were  not  transferred  to  the  rate  payers 
so  long  as  the  government  retained  control  of  the  railroad 
properties.  Deficits  resulted  which  were  borne  by  the  tax- 
payers as  one  of  the  burdens  of  the  war.*  Revenues  were 
kept  ahead  of  expenses,  not  by  the  persons  who  used  the 
transportation   services,   but   by   all   the   tax   payers   of   the 


*The  cost  of  federal  control  is  thus  summarized  by  James  C.  Davis. 
Director  General  of  Railroads  and  Agent  of  the  President  in  a  letter  to 
President  Coolidge,   under  date  of  January  3,    1924: 

"At   this    time    there    can    be    stated   with    reasonable    accuracy    the    cost    to 
the    Government    growing    out    of    Federal    control    and    the    six    months'    guar- 
anty   period    immediately    following    the    end    of    Federal    control,    which    is    as 
follows : 
Congress    appropriated,    to    pay    cost    of    operation    and    to    provide 

funds    for    liquidation    a    total    of $1,750,000,000 

Under  sections  206  and  210  of  the  transportation  act,  provision  is 
made  for  the  payment  of  judgments,  decrees,  awards,  and 
reparation  out  of  the  revolving  fund  under  the  jurisdiction  of 
the  Interstate  Commerce  Commission.  The  expenditure  in  this 
matter    is    estimated    at $       40,000.000 

This    makes    a     total    direct    appropriation    by    Congress    for    the 

Railroad     Administration     of $1,790,000,000 

The  Railroad  Administration  should  return  to  the  Treasury,  in 
unexpended  appropriations,  cash,  and  definitive  obligations 
of  the  carriers  as  shown  in  paragraph  III  hereof,  in  round 
figures    645,000. I 

This  leaves  the  cost  of  Federal   Control,    including  the  liquidation 

of    liabilities    succeeding    that    period $1,145,000,000 

To  find  the  total  cost  to  the  Government  of  Federal  Control 
there  should  be  added  to  this  amount  the  claims  arising 
under  what  is  known  as  the  guaranty  period  being  the  six 
months  immediately  following  Federal  control.  The  Inter- 
state   Commerce    Commission    estimates    that    this    will    cost..  .$     536,000.000 

There  should  also  be  added  the  cost  of  reimbursement  of  deficil 
roads  (short  lines)  under  section  204  of  the  transportation 
act.  The  Interstate  Commerce  Commission  estimates  this 
will    cost    15.000.000 

Making    the    total    cost    to     the    Government     of     the     26 
months  of  Federal  control  and  the  6  months  guaranty 

period    -*1-' 

A  detailed  report  of  the  matters  above  referred  t«v  under  the  jurisdiction 
of  the   United    States   Railroad   Administration,    is    in    course   of   preparation." 
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country.  When,  in  1919,  it  was  apparent  that  the  public  de- 
manded a  restoration  of  private  operation  of  the  railroads, 
Congress  faced  the  necessity  of  providing  relief  from  the 
failure  to  keep  revenues  ahead  of  expenses.  This  attempt 
was  embodied  in  the  Transportation  Act  1920. 

Following  the  passage  of  this  statute,  the  Interstate 
Commerce  Commission  undertook  an  inquiry  into  the  revenue 
needs  of  the  carriers.  This  Board  participated  in  that  in- 
quiry which  continued  for  some  months  in  the  City  of  Wash- 
ington. While  it  was  pending,  the  wages  of  railroad  em- 
ployees were  increased  by  the  estimated  amount  of  $618,000,- 
000.00.  There  was  no  escape  from  the  force  of  the  facts. 
They  overcame  all  desires  for  decreased  rates.  Effective 
August  26th,  1920,  the  Interstate  Commerce  Commission  au- 
thorized increases  in  interstate  rates.  (Increased  Rates, 
1920,  58  I.  C.  C.  220;  this  is  ex  parte  No.  74).  The  country 
was  divided  into  four  rate  groups.  The  rates  in  the  Eastern 
group  were  increased  40  per  cent,  in  the  Southern  group  25 
per  cent,  in  the  Western  group  35  per  cent  and  in  the  Moun- 
tain Pacific  group,  which  includes  Montana,  twenty-five  per 
cent.  Rates  applying  inter-territorially  or  between  groups 
were  increased  SSj/3  per  cent. 

This  board  had  the  benefit  of  a  daily  transcript  of  the 
proceedings  before  the  Interstate  Commerce  Commission,  and 
it  continued  its  study  of  the  entire  situation,  concurrent  with 
the  federal  authorities.  Since  the  increased  operating  costs 
coerced  and  compelled  an  increase,  this  Board  authorized  the 
carriers  to  increase  their  rates,  intrastate,  25  per  cent.  (Re 
Freight  Rate  Advances,  13  M.  U.  R.  63;  P.  U.  R.  1920F,  11) 
The  result  was  that  the  State  of  Montana  retained  jurisdic- 
tion over  its  intrastate  freight  rates,  subsequent  to  the  in- 
crease of  1920.  This  was  of  great  advantage  to  the  ship- 
pers of  the  state,  in  that  it  enabled  the  Board  to  commence 
at  once  the  work  of  making  proper  adjustments,  in  individu- 
al rates,  or  groups  of  rates  on  the  new  general  level  and 
under  the  new  general  level.  As  a  result,  the  Montana  in- 
trastate rates  were  increased  a  maximum  of  25  per  cent, 
while  the  intrastate  rates  in  North  Dakota,  Minnesota,  Iowa, 
South  Dakota  and  other  states  east  of  Montana  were  in- 
creased from  35  per  cent  to  40  per  cent.  In  some  of  these 
states  (indeed  in  more  than  a  score  of  the  states  throughout 
the  country)  these  increases  were  forced  upon  the  states, 
after  discrimination  proceedings,  by  an  order  of  the  Inter- 
state Commerce  Commission.  These  discrimination  orders 
effectually  froze  intrastate  freight  rate  structures.  While 
Montana  maintained  plenary  control  and  had  a  free  hand  over 
her  freight  rate  structure,  the  hands  of  the  authorities  in 
other  states  were  completely  tied,  and  no  change  of  any  kind 
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could    be    realized    without    authority    from    the    Interstate 
Commerce  Commission  at  Washington. 

Within  a  few  months  after  the  1920  increased  rate 
level  was  established,  a  severe  business  depression  affected 
all  industries  throughout  the  country.  By  November  1920 
it  was  realized  generally  that  the  period  of  price  inflation 
which  had  followed  the  armistice  had  come  to  an  end  and 
that  there  would  be  severe  deflation  in  all  lines.  Railroad 
earnings  reflected  the  decline  in  tonnage.  It  soon  became 
apparent  that  in  so  far  as  the  rates  had  been  predicated  upon 
a  continuance  of  current  tonnage  that  it  failed  to  produce 
the  expected  rates  of  return.  The  severity  of  the  business 
depression,  however,  made  it  plain  that  everyone  must  bear 
his  share  of  the  burden  of  loss. 

Believing  that  the  carriers  should  make  the  same  sacri- 
fices as  others  were  making  this  Board  became  a  party  to  a 
proceeding  before  the  Interstate  Commerce  Commission  (Na- 
tional Livestock  Shippers  League  vs.  A.  T.  &  S.  F.  Ry.  Co., 
63  I.  C.  C.  107)  having  for  its  object  the  reduction  of  rates 
on  livestock,  one  of  Montana's  basic  commodities  produced  by 
a  group,  which,  comparatively  speaking,  was  suffering  more 
severely  than  any  other  production  group  at  the  time.  As  a 
result  of  this  proceeding  the  carriers  reduced  the  rates  on 
long  hauls  of  livestock  (from  Montana  points  to  the  primary 
Eastern  markets  for  example)  20  per  cent  where  the  rates 
exceeded  50  cents  per  cwt.  This  Board  ordered  the  same 
reduction  in  Montana  on  intrastate  rates.  The  Board  also 
became  a  party  complainant  in  the  Hay  and  Grain  Rate  Case, 
(64  I.  C.  C.  85)  and  as  a  result  of  this  proceeding,  reduc- 
tions in  the  Mountain  Pacific  and  Eastern  territory  were 
approximately  121/2  per  cent  on  wheat  and  hay  and  of  24 
per  cent  on  coarse  grains  were  realized.  The  Board  ordered 
the  same  reductions  in  the  intrastate  rates  on  these  com- 
modities. 

Representations  were  made  by  this  Board,  in  common 
with  other  Western  Commissions,  for  further  reductions  on 
the  produce  of  the  farm,  orchard  and  garden  which  had  not 
been  already  reduced  since  the  general  advance  of  1920.  On 
the  basis  of  the  urgent  appeal  so  made,  the  carriers  voluntar- 
ily and  without  waiting  for  formal  rate  proceedings,  reduced 
rates  on  the  produce  of  the  farm,  ranch,  orchard  and  garden, 
10  per  cent,  effective  January  1st,  1922.  The  Board  ordered 
the  same  reduction  made  effective  to  Montana  intrastate 
traffic. 

By  1922  it  was  clearly  realized  that  another  thorough 
general  rate  investigation  was  necessary  in  order  to  secure 
accurate  knowledge  of  the  situation  throughout  the  country. 
This  Board  participated,  through  counsel,  in  the  general  in- 
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vestigation  which  was  concluded  on  May  16th,  1922.  The 
result  of  the  general  inquiry  was  an  order  for  a  10  per  cent 
horizontal  reduction.  This  reduction  became  effective  on 
Montana  interstate  and  intrastate  traffic  on  July  1,  1922. 
The  decision  in  this  case  (Reduced  Rates  1922,  68  I.  C.  C. ' 
676)  is  the  most  significant  utterance  of  the  Interstate  Com- 
merce Commission  since  the  passage  of  the  Transportation 
Act,  1920.  By  the  decision  that  Commission  assumed  the 
responsibility  of  adjusting  rate  revenues  to  the  revenue  needs 
of  the  carriers.  The  cost  of  service  is  established  as  the 
working  tool  of  rate  making. 

The  foregoing  traces,  as  briefly  as  possible,  the  history 
of  the  national  rate  situation.  We  turn  now  to  notice  the 
situation  in  Montana.  This  state,  though  it  had  possessed 
soverign  rate  making  powers  since  1889,  made  no  attempt  to 
exercise  its  powers  through  a  central  agency  until  1907,  when 
this  Board  was  created.  Montana  commenced  her  serious 
work,  then,  between  the  first  broad  petition  for  rate  ad- 
vances presented  by  the  carriers  to  the  Interstate  Commerce 
Commission  in  1923  and  the  Eastern  and  Western  cases  of 
1910. 

A  variety  of  complaints  was  at  once  filed  with  the 
Board  and  each  passing  year  has  witnessed  a  constant  in- 
crease. Over  1600  formal  complaints  have  been  filed 
in  the  past  seventeen  years,  about  98  a  year  or  nearly  two 
a  week  and  informal  petitions  or  applications  adjusted  with- 
out the  formal  requisites  of  notice  and  hearing  number  in 
excess  of  8500,  an  average  of  nearly  ten  informal  matters 
each  week. 

Except  in  some  instances  it  is  not  possible  to  express  in 
monetary  terms  the  benefits  that  accrue  to  the  people  by 
reason  of  the  operations  of  a  department  of  the  state's  gov- 
ernment, and,  to  some  extent  this  holds  true  of  the  work  of 
the  Board  of  Railroad  Commissioners.  Additional  or  im- 
proved passenger  train  service  may  not  effect  a  direct  saving, 
but  it  is  an  advantage  and  a  convenience  that  indirectly 
brings  to  the  traveling  public  a  saving  in  time  and  in  other 
ways  that  cannot  be  computed  in  dollars  and  cents.  The 
same  applies  to  railroad  crossings,  tracks  for  loading  and 
unloading,  station  facilities,  stock  yards,  safety  signal  in- 
stallations and  many  other  features  of  our  duties. 

In  rate  matters,  however,  where  the  volume  of  traffic 
is  known,  it  is  possible  to  approximate,  over  a  period  of  time 
the  saving  effected  by  rate  reductions.  Knowing  the  volume 
of  tonnage  moving  under  given  rates  in  one  annual  period 
and  the  volume  moving  under  reduced  rates  in  a  subsequent 
annual  period,  it  is  a  simple  matter  to  compare  the  revenue 
results  on  the  same  volume  of  tonnage  and  thus  state   the 
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effect  of  the  rate  reductions.  Without  making  a  search  for 
every  item  of  reductions  accomplished  by  the  Board  through 
its  history  we  have  tested  the  effect  of  eight  major  rate  re- 
ductions accomplished  by  the  Board,  commencing  with  the 
grain  rate  decrease  effective  September  15,  1908,  which 
produced  a  saving  over  the  previous  year's  business  of  $1,- 
121,344.80.  Our  action  in  the  Express  Rate  case  saved  $415,- 
931.90  to  the  people  of  Montana ;  in  the  road-building  mate- 
rials reduction  $81,448.00;  in  the  fuel  wood  rate  decreases, 
$10,856.00;  the  milk  and  cream  rate  action,  $34,783.67;  in 
the  establishment  of  through  rates  on  the  Big  Blackfoot 
Branch  $8,059.01 ;  in  the  general  horizontal  reduction  of 
July  1,  1922,  of  $5,460,614.63;  establishment  of  interline 
rates  in  1923,  reductions  of  $215,187.19  ,making  a  direct  total 
saving  of  $7,348,225.20  to  the  people  of  this  state.  This 
total  excludes  the  sum  of  $33,493.39  representing  over- 
charges collected  by  the  Board  and  paid  over  directly  to  560 
claimants.  Averaged  over  the  seventeen  years  of  the  Board's 
work,  March  1,  1907,  to  March  1,  1924,  these  major  reduc- 
tions show  an  annual  average  saving  of  $432,248.54. 

For  the  period  March  1,  1907  to  June  30,  1923,  the 
legislature  appropriated  $475,345.33  for  the  operation  of  the 
Board  of  Railroad  Commissioners,  $2217.66  of  which  was  re- 
turned to  the  general  fund  as  unexpended,  leaving  a  balance 
of  $473,127.67  expended  in  public  service,  or  at  the  rate  of 
$29,570.00  per  year.  Not  all  of  this  sum  is  fairly  chargeable 
to  the  Board  of  Railroad  Commissioners,  for  it  includes  the 
total  salaries  of  all  the  commissioners,  the  secretary  and  the 
assistant  secretary,  only  one-third  of  whose  time  is  devoted 
to  the  work  of  this  Board,  the  remainder  being  divided 
among  the  three  ex-officio  commissions  of  the  Board,  i.  e., 
the  Public  Service  Commission,  the  Montana  Trade  Commis- 
sion and  the  Montana  Irrigation  Commission. 

In  short,  this  board  has  at  the  least  calculation  effected 
a  net  saving  in  money  to  the  people  of  Montana  of  $6,875,- 
097.53.  At  an  annual  cost  of  $29,570.00  it  has  returned  an 
annual  net  of  $402,678.54  to  the  people  of  the  state.  Each 
year  the  Board  has  saved  the  people  13  times  the  sum  ap- 
propriated for  its  operation.  These  figures  are  the  reflec- 
tion of  intrastate  traffic  alone.  If  account  was  taken  of  the 
reductions  this  Board  has  secured  on  interstate  traffic,  this 
favorable  showing  would  be  greatly  increased. 

Montana  Traffic  Factors. 

Before  proceeding  to  examine  Montana's  relative  posi- 
tion in  the  national  freight  rate  structure  some  notice  should 
be  taken  of  local  traffic  factors.  The  population  per  square 
mile  and  per  mile  of  railroad  of  the  states  which  have  been 
referred  to  in  this  case  was  in  1920  as  follows : 
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Per  Per  Mile  of 

Square  Mile  Railroad 

Montana     3.8  109 

Idaho     5.2  146 

Oregon    » S.2  236 

South   Dakota   8.3  149 

North   Dakota   9.2  122 

Washington 20.3  24S 

Minnesota 29.5  265 

Iowa    42.9  245 

Wisconsin      47.0  348 

Utah,  with  a  population  per  square  mile  of  5.5  and 
Wyoming  with  a  population  per  square  mile  of  2,  may  be 
added  to  the  foregoing  table  as,  from  a  broad  geographical 
standpoint,  they  are  similar  to  Montana,  Wyoming  adjoining 
it  and  Utah  but  a  little  distance  removed. 

Frequent  comparison  was  made  between  Montana  and 
North  Dakota.  On  the  line  of  the  Great  Northern  Railway, 
Montana  shows  a  population  per  square  mile  of  3.8  against 
North  Dakota's  9.2.  Expressing  in  percentage  North  Da- 
kota's population  per  square  mile  is  242  per  cent  of  Mon- 
tana's. Montana  has  109  inhabitants  per  mile  of  railroad; 
North  Dakota  122,  or  112  per  cent  of  the  Montana  figure. 
In  1922,  the  average  intrastate  freight  haul  for  the  Great 
Northern  and  Northern  Pacific  in  Montana  was  113.5  miles, 
while  the  same  haul  in  North  Dakota  was  141.5  or  125  per 
cent  of  the  Montana  haul. 

In  1922,  17.85  per  cent  of  the  combined  mileage  of  the 
Northern  Pacific,  Milwaukee  and  Great  Northern  was  Ir-eated 
in  Montana,  and  this  state  originated  6.06  per  cent  of  the 
total  tonnage  originating  on  the  three  systems.  On  an  aver- 
age from  1915  to  1922,  11.1  per  cent  of  the  Milwaukee's 
mileage  was  located  in  Montana  and  this  state  furnished 
during  that  period,  4.1  per  cent  of  the  system  tonnage.  In 
1922  the  Northern  Pacific,  Milwaukee  and  Great  Northern 
Railways  originated  on  an  average,  967  tons  of  freight  per 
mile  of  road  in  Montana  as  compared  with  3.256  tons  per  mile 
of  road  for  the  entire  system,  exclusive  of  Montana. 

During  the  year  1922,  the  Northern  Pacific  had  24.47 
per  cent  of  the  system  mileage  in  Montana  and  that  mileage 
originated  only  8.65  per  cent  of  the  carloads  originating  on 
the  system. 

On  the  other  hand  the  State  of  Washington  with  29.03 
per  cent  of  the  Northern  Pacific  mileage,  originated  52.49 
per  cent  of  the  carloads  originating  on  the  system  and  the 
State  of  Minnesota  with  14.9  per  cent  of  the  mileage  orig- 
inated 18.79  per  cent  of  the  carloads  originated  on  the  sys- 
tem. Of  the  seven  states  in  which  the  Northern  Pacific 
operates,  Montana  ranks  seventh  in  the  number  of  tons  of 
freight  originating  per  mile  of  railroad.  Wisconsin  ranks 
first  with  10,000  revenue  tons  of  carload  and  less-than-car- 
load  freight  per  mile  of  road  operated ;  Washington  is  sec- 
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ond  with  4,608  revenue  tons  and  Minnesota  third  with  3,424 
revenue  tons.  Montana's  mileage  originated  964  revenue 
tons  per  mile  of  railroad  operated.  All  of  these  figures  are 
for  the  year  1922. 

On  the  Milwaukee,  Montana  in  1922,  with  11.2  per  cent 
of  the  system  mileage  originated  but  4.2  per  cent  of  system 
total  tonnage.  990,825  carloads  of  freight  originated  on  the 
system  in  that  year  and  but  37,350  or  less  than  4  per  cent 
originated  in  Montana. 

When  analysis  is  made  of  the  commodities  moving  in- 
trastate in  Montana,  it  is  found  that  for  the  Northern 
Pacific,  during  the  year  1922,  by  way  of  example,  products 
of  mines  constituted  45.68  per  cent  of  the  total  intrastate 
freight  tonnage  (bituminous  coal  being  30.16  per  cent  and 
clay,  sand,  gravel  and  stone  8.34  per  cent)  ;  products  of  the 
forest  constituted  25.67  per  cent  (logs,  posts,  poles  and  cord- 
wood  being  19.09  per  cent)  ;  products  of  agriculture  consti- 
tuted 13.54  per  cent  (other  products  of  agriculture,  probably 
sugar  beets,  amounted  to  7.49  per  cent)  and  less  than  car- 
load freight  constituted  4  per  cent.  It  is  thus  seen  that 
70  per  cent  of  the  Montana  intrastate  tonnage  on  this  line 
consists  of  the  products  of  the  mines  and  forest.  While  per- 
centages vary  for  the  other  roads,  proportions  are  substan- 
tially the  same,  except  for  products  of  mines  and  products 
of  agriculture.  The  Milwaukee  had  less  of  the  former  and 
more  of  the  latter. 

Comparisons  of  Montana  Rates  with   Rates  in 
Other  States  and  Sections. 

Complainant  frequently  made  the  statement  during  the 
hearing  that  the  Montana  rates,  as  a  whole  are  40  per  cent 
higher  than  they  were  in  the  spring  of  1918.  The  fact  is 
that  Montana  rates  today  are  more  closely  adjusted  to  the 
rates  in  the  states  East  of  Montana  than  they  were  in  the 
spring  of  1918,  before  General  Order  No.  28.  In  numerous 
cases  the  actual  advance  in  cents  per  cwt.,  as  well  as  in  per- 
centage has  been  greater  in  the  states  east  of  Montana  than 
in  Montana.  The  Montana  intrastate  class  rates,  both  gen- 
eral distance  and  distributing  rates,  are  about  41  per  cent 
higher  than  on  June  20,  1918.  while  in  North  Dakota  and  in 
Minnesota  intrastate  class  rates  are  52  per  cent  higher.  The 
Montana-North  Dakota  interstate  distance  rates  are  50  per 
cent  higher  and  the  Minnesota-North  Dakota  interstate  dis- 
tance rates  are  52  per  cent  higher  than  in  the  spring  of 
1918.  On  wheat  the  increase  in  Montana  intrastate  rates 
was  about  41  per  cent  compared  with  48  per  cent  in  North 
Dakota  and  Minnesota.  On  cement  the  Montana  intrastate 
specific  commodity  rates  are  only  14  per  cent  higher  than 
they  were  in  the  spring  of  1918,  while  in  Minnesota  the  gen- 
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eral  scale  is  54  per  cent  higher.  Montana  intrastate  rates 
on  sand  and  gravel  are  31  per  cent  lower  than  on  June  24th, 
1918,  up  to  150  miles  and  only  12  per  cent  higher  for  longer 
distances.  Rates  on  cattle  and  sheep  have  not  been  in- 
creased as  much  as  41  per  cent. 

The  interstate  rates  from  Montana  on  which  the  pro- 
ducts of  Montana  move  to  market  were  increased  a  much 
smaller  percentage  than  the  rates  from  North  Dakota  and 
Minnesota  to  the  same  destinations. 

•  As  a  result  of  the  different  percentage  increases  in  dif- 
ferent sections  of  the  country,  the  distributing  territory  in 
which  Montana  jobbers  have  a  "little  advantage  over  jobbers 
in  Minneapolis  and  Chicago,  has  been  considerably  enlarged 
over  what  it  was  prior  to  General  Order  28.  Montana  job- 
bers, on  distributions  from  Butte,  Miles  City  and  intermediate 
distributing  points  not  only  having  retained  their  marked 
advantage  over  Mobridge,  Aberdeen,  St.  Paul,  Minneapolis 
and  Chicago,  but,  compared  with  the  rates  in  effect  June 
24,  1918,  have  been  enabled  to  invade  territory  heretofore 
reached  by  those  jobbers. 

We  shall  now  notice  specific  intrastate  rate  structures 
and  rates  on  specific  commodities  moving  intrastate.  The 
specific  rates  will  be  set  out  in  cents  per  100  lbs.,  or  in  dollars 
and  cents  per  ton  of  2,000  lbs.,  or  per  car,  in  a  table  of  paral- 
lel columns  for  purposes  of  ready  comparison.  The  comment 
will  follow  the  table  in  each  instance. 
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There  are  two  general  scales  of  rates  in  Montana,  the 
general  intrastate  scale  and  the  distributing  intrastate  scale. 
The  latter  was  secured  for  the  benefit  of  Montana  dis- 
tributors by  action  of  this  Board.  It  is  well  justified  from  an 
economic  and  transportation  standpoint.  Both  of  these 
scales  of  rates  are  generally  no  higher  and  in  many  instances 
are  much  lower  than  the  rates  for  similar  distances  applicable 
intrastate  in  Washington,  Idaho,  Oregon,  South  Dakota 
(West  of  the  Missouri)  Wyoming,  Colorado,  Utah  and 
Nevada. 

For  example,  for  a  distance  of  100  miles  the  first  class 
Montana  intrastate  general  scale  is  78  cents  and  the  distribut- 
ing scale  70  cents.  These  figures  are  to  be  compared  with 
Washington's  rate  of  78  cents  for  the  same  distance,  Idaho's 
rate  of  S4V->  cents  for  the  same  distance,  Oregon's  rate  of 
70  cents  for  the  same  distance,  South  Dakota's  (West  of  the 
river)  rate  of  81  cents  for  the  same  distance,  Wyoming's  rate 
of  &ll/->  cents  for  the  same  distance,  Colorado's  rate(  East  of 
Pueblo)  of  $1.47!/)  for  the  same  disatnce,  and  (West  of 
Pueblo)  $1.37  for  the  same  distance,  Utah's  rate  of  96  cents 
for  the  same  distance  and  Nevada's  rate  of  $1,141/2  for  the 
same  distance. 

The  above  table  also  illustrates  the  low  character  of  the 
Montana  intrastate  general  and  distributing  scales,  when 
compared  with  the  interstate  scales  applying  between  Wash- 
ington, Idaho  and  Montana,  between  Montana  and  North  Da- 
kota, between  Montana  and  Wyoming  and  the  scales  fixed 
for  interstate  application  by  the  Interstate  Commerce  Com- 
mission in  various  other  sections  of  the  country.  The  Mon- 
tana distributing  rates  are  substantially  the  same  as  the 
"back  haul"  rates  from  Seattle  to  points  in  Washington, 
Idaho  and  Montana,  which  were  fixed  by  the  Interstate  Com- 
merce Commission. 
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Wheat. 

Of  all  the  commodities  which  have  been  discussed  in  this 
case  none  has  assumed  the  importance  of  wheat.  This  is 
doubtless  due  to  its  great  importance  in  Montana,  both  in 
point  of  the  acreage  devoted  to  its  production  and  the  total 
value  of  the  crop.  Wheat  is  the  most  important  crop  raised 
in  the  state  and  it  has  maintained  its  position  from  the 
standpoints  mentioned  since  1914,  when  it  superseded  hay. 
A  general  steady  increase  in  the  wheat  acreage  from  year 
to  year  was  noted  until  1910,  after  which  the  acreage  doubled 
in  two  years.  The  1914  acreage  of  nearly  1,600,000  acres 
was  more  than  doubled  in  the  following  four  years.  In  1919, 
there  were  3,621,000  acres  of  wheat,  the  high  point  to  date. 
The  appeal  for  wheat  to  feed  the  allied  armies  was  a  power- 
ful, though  not  the  only  factor  in  this  remarkable  develop- 
ment in  wheat  acreage.  The  series  of  extremely  dry  years 
following  1917  caused  the  abandonment  of  considerable  areas 
of  marginal  lands  and  a  consequent  reduction  of  the  wheat 
acreage.  In  1922,  there  were  3,099,000  acres  in  wheat.  In 
total  production  of  spring  wheat  in  1922,  Montana  ranked 
second  among  all  the  states  and  in  total  wheat  (spring  and 
winter)  it  ranked  fifth.  Notwithstanding  disastrous  crop 
failures  the  average  acreage  in  wheat  per  farm  has  in- 
creased steadily  since  1903.  Indeed,  it  may  be  said  that  the 
very  setbacks  suffered  by  wheat  farmers  generally,  and,  in  a 
measure,  tended  to  eliminate  the  farmer  who  tilled  a  com- 
paratively small  acreage.  In  1903,  the  average  acreage  in 
wheat  per  farmer  was  26.6  acres,  while  in  1921,  the  average 
acreage  in  wheat  as  reported  by  the  State  Department  of 
Agriculture  is  100  acres  per  farm.  All  these  figures  are 
based  upon  the  number  of  farms  growing  wheat  and  not  upon 
the  total  number  of  farms  in  the  state. 
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ALL    WHEAT    BY    YEARS 
1882-1923 


YEAR 

Total 

Acreage 

All    Wheat 

Average 

Yield 
Per  Acre 
(  Bushels) 

Total 
Produc- 
tion 
(Bushels) 

Farm 

Price 

Per  Bu. 

Dec.  1 

Farm 
Value 
Dec.  1 

1882       

42,812 

57,796 
76,240 
83,864 
88,896 

97,786 
121,255 

85,000 
87,550 

92,803 
41,761 

43,431 
14.S2S 
44.57(1 
45,443 
69,792 
71,188 
69,764 
72.555 
88,807 
90.r,s:: 
98,735 
10S.60S 
119,469 
137, 3S9 
139,000 
153,000 
259,000 
415,000* 
609,000* 
1,055.000* 
1        1,300,000* 
1,596,000* 
2.415,000* 
2,440,000* 
|        2,884,000* 
3.4S5.000* 
B, 621, 000 
2.787.00(1 
2.715.000 
!        3.61S.00O 
|       3,531,000 

16.0 
16.3 

18.0 
20.4 
|          17.(1 
L8.0 
16.5 

18.1 
|          17.0 
20.0 
21.5 
21.5 
24. N 
23.9 

|        20.:. 
32.5 

29.5 

|          25.7 
26.6 
26.5 
26.0 
28.2 

|          23.9 

|          23.8 
24.0 
28.x 

|          24.2 
24.1 

1          21.4 
24.5 
20.3* 

|          20.1* 

16.8* 

18.4* 

15.4* 

7.3* 

9.5* 

2.7 

10.3 

|          12.3 
14.6 

1         14.9 

685,000 

942,000 

1,372,000 

1,715,000 

1,509,000 

1,760,000 

2,001,000 

1,539,000 

1,488,000 

1,856,000 

898,000 

933,767 

1,111,735 

1,065,223 

1,204,240 

2,268,240 

2,100,046 

1,792,935 

1,929,963 

|       2,353,386 

2,355,158 

2,784,327 

2,596,731 

2.843,362 

3,297,336 

4,003,000 

3,703.000 

6,252,000 

8,885,000 

14,935,000 

21,417,000 

i     26,088,000 

'     26,821,000 

44,413.000 

37,632,000 

20,934,000 

38,365,000 

9,889,000 

'     28, 690, 000 

|      33,430.000 

|     52,713.000 

|     52.486,000 

$1.45 
.92 

.7(1 

!75 

.76 
;85 
.  i  5 
.80 
.8  I 
.69 
.60 
.54 
.  7:: 
.66 

.ON 

.58 

.61 
.  61 
.67 
.62 
.66 
.89 
.71 
.64 
.si 
.  86 
.87 
.86 

'.  6  i 
.66 
.91 
.78 
1.61 
1 .  92 

1.9  1 

2.35 

1.28 

.85 

.89 

.80 

$     993,250 

1883     

866,640  ■ 

1884     . 

960,400 

1885     

1,320,550 

1886     .... 
1887 

1,131,759 
1,337,600 

1888     

1,700,850 

1889     . 

1,153,875 

1890     

1,190,6S0 

1891 

1,559,090 

1892     

619,525 

1893     

560,260 

1894     

600,337 

1895     . 

777,613 

1896         

794.798 

1897 

1,542,403 

L898 

1       1,218,027 

1899     

1,093,690 

1900     . 

1,177,277 

1901 

1,576,769 

1902     . 

1,460,198 

1903 

1,837,656 

1904     

2,311.091 

1905     

2,01S.7s7 

1906     

2,110,295 

1907 

3,243,000 

1908 

3,185,000 

19(19 

5,639,000 

1910   ...: 

1911     

7,541,000 

11,500,000 

1912         

13,707,000 

1913          

!     17,218.000 

1914             

24,407,000 

1915     

34.642,000 

1916 

1      60,587.000 

1917 

:      40,193.000 

1918     ... 

I     64,728,000 

1919     

23,239,000 

1920     . 

1      36,723,000 

1921      

28,416,000 

1922     . 

46,900,000 

1923     

1      41,989.0007 

1 

•Tentative    Revisions. 

fCorrections    furnished    from    the    same    source. 
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The  wheat  rate  subject  is  essentially  a  subject  of  inter- 
state commerce.  The  wheat  rates  that  Montana  wheat  grow- 
ers are  interested  in  are  the  wheat  rates  that  govern  trans- 
portation from  Montana  producing  areas  to  the  primary 
markets  of  the  East,  St.  Paul,  Minneapolis,  Chicago  and  oth- 
ers. This  is  true  not  alone  because  almost  all  of  the  wheat 
shipped  in  Montana  is  moved  in  interstate  commerce,  but 
because  the  interstate  rates  on  a  commodity  whose  price  is 
the  result  of  world  factors  govern  intrastate  rates.  It  has 
been  impossible  to  obtain  an  exact  figure  as  to  the  percent- 
age of  wheat  grown  in  Montana  which  moves  out  of  the  state. 
Carload  and  less-than-carload  tonnages  have  been  checked, 
but  it  has  been  impossible  to  check,  with  even  relative  ac- 
curacy the  wheat  remaining  on  farms.  From  all  the  figures 
available,  however,  it  may  safely  be  said  that  from  90  to  95 
per  cent  of  the  wheat  which  is  grown  in  Montana  is  shipped 
out  of  Montana  on  interstate  rates.  The  subject  of  inter- 
state freight  rates  is  not  involved  in  this  case.  Such  rates 
were  not  specifically  complained  against,  but  the  wide  lati- 
tude allowed  complainant  in  putting  in  evidence  resulted  in 
the  reception  of  much  testimoy  on  this  subject,  hence  we  feel 
justified  in  noticing  it  somewhat  at  length. 

Notwithstanding  Montana's  heavy  production  of  wheat 
it  stands  tenth  among  the  fifteen  great  wheat  growing 
states  in  the  number  of  bushels  of  wheat  per  mile  of  railroad 
The  1922  figures  are  these: 


STATE 

Railroad 
Mileage 

Wheat  and 

Coarse 
Grain  pro- 
duction 

1922 
1000  Bu. 

Bushels 
per  Mile 

of 
Railroad 

5,032 

5.291 
4.277 
8,995 
9,808 
12.135 
8.130 
6,180 
9.457 
7.502 
2.945 
5,469 
3,325 
1.944 
S.3S7 

1 

6S.797 
270.94S 
L':»4.n44 
348,127 
700,723 
4S8.301 
232,429 
304. 8 2 2 
259,848 
224,583 

35,462 

45.132 

31,300         | 

12,512 

61.59S 

[ 

13,671 

North     Dakota 

South     Dakota    

51,209 
59.46S 
3S.702 

71,444 

40,239 

Missouri 

2S.589 

Nebraska 

49,324 

27,476 

29,937 

Idaho    

12,042 
S  252 

9,413 

6.436 

7,344 

History  of  Domestic  Wheat  Rates. 

The  history  of  the  rates  for  Montana  is  the  history  of  a 
constant  and  continuing  struggle  for  lower  rates  and  it  is  also 
a  history  of  a  series  of  reductions  from  1898  to  1914.  Indeed, 
at  the  time  this  opinion  is  being  written  there  is  now  pend- 
ing before  the  Interstate  Commerce  Commission  the  case  of 
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the  Board  of  Railroad  Commissioners  of  the  State  cf  Mon- 
tana vs.  sixty-four  lines  of  railroad  and  certain  steamship 
companies  (Docket  No.  14572)  engaged  in  the  transportation 
of  Montana's  wheat,  wherein  further  and  additional  reduc- 
tions are  sought  by  the  Montana  Board.  And  any  observa- 
tions in  this  opinion  must  not  be  taken  to  prejudice  the 
Board's  complaint  in  that  proceeding.  The  observations 
here  made  are  addressed  to  the  particular  situation  developed 
by  the  instant  record.  In  1914,  this  Board  prosecuted  a 
proceeding  before  the  Interstate  Commerce  Commission 
(Board  of  Railroad  Commissioners  of  Montana  vs.  Butte, 
Anaconda  &  Pacific  Railway  Company,  et  al,.  31  I.  C.  C.  641) 
following  the  notable  decline  in  wheat  prices  which  com- 
menced in  1911.  A  history  of  the  wheat  rates,  exhibited  in 
that  case,  showed  that  this  Board  had  obtained  the  material 
reductions  in  the  rates  following  its  creation  in  1907.  The 
reductions  shown  in  the  following  table  are  illustrative: 


To  Minneapolis 

from 

Rate 

Year 

To  Seattle  from 

i 

|    Rate 

Yeai 

Miles     City,     Mont 

31 

1907 

Miles    City,    Mont. 

15 

1909 

26 

L909 

]  '  43 

1911 

23.5 

1913 

I       37 

1913 

Forsyth.     Mont. 

31 

1907 

Forsyth.    Mont 

45 

1909 

29 

1909 

40 

1911 

25 

1913 

|       34.5 

1913 

Billings,    Mont. 

40 

35 

1895 
1902 

Billings.     Mont 

|        40 

1909 

]        35 

1911 

32 

'  1905 

!       30 

1913 

28 

1913 

1 

Bis:    Timber.     Mont 

45 

1889 

P.ie;    Timber.     Mont.     .. 

40 

1895 

40 

L891 

1      ::r, 

1911 

35 

1S9S 

* 

|       2S.5 

1913 

33 

1907 

• 

1 

30 

1913 

1 

Rozeman.    Mont. 

45 
40 

1889 

1S91 

Bozeman .     Mont 

*0 

1895 

'       35 

189S 

35 

1S9S 

|       32 

191T 

30 

1913 

28 

1913 

Helena.     Mont. 

1." 

1907 

Helena,     Mont 

4(1 

1S95 

37 

L909 

|       35 

1898 

'■',2 

1913 

32 

|        28 

1911 

Mi:: 

Missoula.     Mont 

'.  5 
10 

1907 
1909 

Missoula.     Mont. 

:::, 

1898 

32 

1911 

35 

1913 

1       26 

1913 

Plains       Mont 

.-,r> 
10 

1907 

1911 

Plains,     Mont. 

:;: 

1912 

23.5 

1913 

16 

1912 

1 

36.5 

1913 

i 

NOTE:   No   special  rates  published  from  points  above   prior  to   first    effective 
ilates  shown . 

While  that  case  was  pending  the  world  war  had  com- 
menced and  with  its  prosecution  the  average  farm  price  of 
wheat  on  Montana  farms  advanced  from  60  cents  per  bushel 
in  1913,  to  91  cents  per  bushel  in  1914.  In  1915,  there  was 
a  reaction  toward  an  intermediate  price,  but  1916  witnessed 
the  highest  price  ever  paid  in  the  state  since  grain 
became    of    any    consequence.      The    price    continued    to    in- 
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crease  in  1917,  1918  and  1919,  reaching  $2.35  per  bushel  on 
December  1st  of  the  latter  year.  This  great  increase  in  the 
price  of  wheat  shut  out,  for  the  time  being,  any  thought  of 
the  costs  of  transportation.  The  high  prices  furnish  no  ready 
grounds  for  comparison.  The  only  material  changes  in  the 
interstate  wheat  rates  since  1914  were  the  general  advances 
under  General  Order  No.  28  of  25  per  cent,  but  not  to  exceed 
six  cents  per  100  pounds,  and  Ex  Parte  74  of  25  per  cent  be- 
tween Montana  and  states  west  thereof,  and  33 Yi  Per  cent 
between  Montana  and  states  east  thereof,  and  the  reduction 
made  in  the  Hay  and  Grain  Rate  Case,  64  I.  C.  C.  85,  of  ten 
per  cent  between  Montana  and  states  west  thereof  and  121/2 
per  cent  between  Montana  and  states  east  thereof,  and  the 
establishment  of  the  export  rates  to  the  Pacific  Coast,  effec- 
tive in  October,  1922.  The  net  result  today  is  in  general,  a 
33  per  cent  increase  over  tne  rates  in  1914.  The  average  in- 
crease of  the  rates  on  wheat  from  41  representative  North- 
ern Pacific  stations  in  Montana  to  Minneapolis,  at  the  pres- 
ent time  over  1917  is  40  per  cent,  while  the  average  increase 
from  ten  representative  Minnesota  stations  to  Minneapolis 
is  48  per  cent  and  from  16  representative  North  Dakota  sta- 
tions to  Minneapolis  is  47  per  cent. 

The  average  increase  in  the  rates  on  wheat  from  41 
representative  Northern  Pacific  stations  in  Montana  to  Seat- 
tle, at  the  present  time  over  1917,  is  34  per  cent,  while  the 
average  increase  from  16  representative  stations  in  Wash- 
ington and  nine  representative  stations  in  Idaho  to  Seattle 
is  42  per  cent. 

The  Great  Northern's  rates  on  wheat  from  Montana  to 
Minneapolis  grade  up  by  small  groups  along  the  main  line 
from  the  Montana-North  Dakota  line  westward,  being  30 
cents  in  extreme  eastern  Montana,  39i/<>  cents  at  Havre,  43 
cents  at  Shelby  and  56  cents  at  the  Montana-Idaho  line.  The 
rate  from  Scobey  is  37 Y->  cents  and  from  Sweet  Grass  43 
cents.  On  the  branch  lines  south  of  the  main  line  the  rates 
are  42  cents  from  Great  Falls,  441/2  cents  from  Helena  and 
Butte,  42  cents  from  Lewistown  and  39 1/2  cents  from  Billings. 
The  Great  Northern's  rates  from  the  branches  south  of  the 
main  line  are  blanketed  over  large  areas.  For  instance,  the 
42  cent  rate  from  Great  Falls  is  blanketed  down  the  Billings 
line  as  far  as  the  first  station  north  of  Billings.  From  Bil- 
lings the  rate  is  391/2  cents,  Fourth  Section  departure  being 
protected. 

The  Great  Northern's  wheat  rates  from  Montana  to 
Seattle  are  35  cents  from  the  Montana-Idaho  line  to  Col- 
umbia Falls,  38 V2  cents  from  Belton  to  Havre,  and  east  of 
Havre  grade  up  by  small  groups,  reaching  48i/>  cents  at  the 
Montana-North    Dakota    line   and    53    cents    at    Scobey.      At 
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Chinook  the  rate  is  the  same  to  Minneapolis  as  to  Seattle, 
viz.,  391/2  cents  for  a  distance  of  892  miles  to  Seattle  and  874 
miles  to  Minneapolis.  The  rates  to  Seattle  from  the  branch 
lines  south  of  the  main  line  are  grouped  over  large  areas. 
From  Havre  as  far  south  as  Great  Falls  the  rate  is  39  cents ; 
from  Great  Falls  as  far  as  Butte  and  as  far  south  as  Nihill 
the  rate  is  39  cents,  and  south  of  Nihill  to  Billings  is  401/2 
cents. 

The  Milwaukee  Railway's  wheat  rates  to  Minneapolis 
grade  up  by  small  groups  from  31i/>  cents  at  the  Montana- 
North  Dakota  border  to  42  cents  at  Harlowton,  441/2  cents 
at  Butte  and  58 i/>  cents  at  the  Montana-Idaho  border.  The 
rates  on  the  branch  lines  north  of  the  main  line  are  42 
cents  at  Great  Falls  and  Lewistown,  451/*  cents  at  Agawam, 
441/2  cents  at  Winifred  and  Roy,  and  4514  cents  at  Winnett. 
The  rates  to  Seattle  grade  up  by  larger  groups  and  range 
from  34  cents  at  the  Montana-Idaho  border  to  52  cents  at 
the  Montana-North  Dakota  border,  being  391/2  cents  from 
Roundup  to  both  Seattle  and  Minneapolis,  the  distance  to 
Seattle  being  912  miles  and  to  Minneapolis  844  miles. 

The  rates  on  wheat  to  Minneapolis  from  Montana  on 
the  Northern  Pacific  grade  up  by  small  groups,  ranging 
from  31  cents  at  the  Montana-North  Dakota  line  to  56  cents 
on  the  Montana-Idaho  line,  being  31  cents  from  Glendive, 
391/2  cents  from  Billings,  42  cents  from  Bozeman,  441/2 
cents  from  Helena  and  48  cents  from  Missoula.  The  rates 
on  wheat  to  Seattle  grade  up  by  large  groups,  ranging  from 
3IV2  cents  at  the  Montana-Idaho  line  to  52  cents  on  the 
Montana-North  Dakota  line,  being  36  cents  from  Missoula, 
38 1/2  cents  from  Helena  and  Bozeman,  and  40 1/2  cents  from 
Billings. 

The  rates  on  coarse  grain  are  the  same  as  the  wheat 
rates  as  a  result  of  the  Commission's  order  in  Docket  12,929 
(80  I.  C.  C.  362),  dated  June  4,  1923.  In  Railroad  Commis- 
sioners of  Montana  v.  B.  A.  &  P.  Ry.,  et  al.,  31  I.  C.  C. 
641,  652,  the  Commission  approved  a  differential  for  flax 
of  two  cents  over  the  wheat  rate.  This  differential  is  still 
maintained  except  as  it  has  been  changed  by  General  Order 
28,  Ex  Parte  74,  and  the  order  in  Docket  No.  12,929. 

During  the  year  ending  June  30,  1923,  the  total  grain 
production,  originating  on  the  Northern  Pacific  in  Montana, 
moved  to  the  following  destinations.  (Figures  represent 
tons) : 
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Wheat 


Coarse 
Grain 


Flax  & 
Millet 
Seed 


Flour  & 

Grain 
Products 


Total 


I 

Minnesota      |  156,251 

Wash.     &    Ore I  21,412 

California    710 

Wisconsin    |  131 

Illinois    I  4 

Iowa    35 

Missouri     ]  46 

Nebraska    I  


,  2S1 
,41S 


II 
24 


2,103 
41 


32,246 

22,018 

9,629 

590 

10.219 

161 

663 


192,881 

47,889 

10,339 

765 

10,247 

196 

709 


Substantially  the  same  proportions  are  shown  for  the 
Great  Northern  and  the  Milwaukee. 

This  statement  cannot  be  refuted.  The  rates  on  wheat 
and  on  other  grains  generally,  from  Montana  are  lower  than 
from  any  other  producing  section  in  the  eastern  states  to 
the  primary  markets.  The  following  rate  quotations  amply 
support  this  statement. 
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STATEMENT    COMPARING     RATES    ON     GRAIN     FROM     POINTS    ON 

MINN.,     WITH    OTHER     RATES 


To    Minneapolis,    Minn. 


(N. 


From 
P.    Ry.    Points) 


Dist- 
ance 
Miles 


Rates 


Wheat 
Coarse 
Grain 


To    Minneapolis,    Minn. 


From 
(C.  M.  &  St.  P.  Ry. 


Dist- 
ance 

Miles 


Rates 


Wheat 


Coarse 
Grain 


Yates,     Mont j  621 

Hodges.      Mont I  637 

Glendive,     Mont |  657 

Sidney,     Mont |  712 

Fallon,     Mont I  6S6 


Terry,     Mont 

Miles  City.  Mont. 
Rosebud,  Mont.  . 
Forsyth,  Mont.  ... 
Hysham,     Mont.     . 


Custer,     Mont. 
Billings.     Mont. 
Roberts,     Mont. 
Edgar,    Mont. 
Rapelje,     Mont. 


606 
735 

76S 
7S0 
SOS 

S29 
883 

|  920 
.  914 
.      936 

905 
.      923 

.|      939 
963 


Park     City.      Mont 

Columbus,     Mont 

Reed  Point.  Mont.... 
Bis  Timber,  Mont.... 
Wilsall,     Mont j  1015 

Livingston.     Mont 99S 

West     End.      Mont |  1011 

1022 
10.32 
1057 


Bozeman,  Mont. 
Belgrade.  Mont. 
Anceny,     Mont. 


Townsend,    Mont 10S7 

Helena.     Mont 1120  I 

Blossburg,     Mont 1141 

Garrison,     Mont I  1169 

Willow   Creek,    Mont '  1059 

! 

Whitehall.     Mont j  10S5 


Alder,  Mont. 
Butte.  Mont. 
Drummond.      Mont. 


1130  | 
HIS  | 
1191   | 


Bonita,     Mont '   1216 

Missoula.     Mont j  1240 

Stevensville.     Mont |  126S 

Ravalli,     Mont j  1277 

Poison,     Mont 131S 

Plains.    Mont |  1317 

I 

Thompson     Falls,     Mont |   1342 

Trout     Creek     1363 

Heron,      Mont |   1390 


31 
31 
31 
31 
32 

32.5 

34.5 

35.5 

36 

37.5 

3S 

39.5 

41.5 

41.5 

42 

41 
41 
41 
42 
42 

42 
42 
42 
42 
12 

43 

44.5 

45.5 

45.5 

42.5 

44.5 
44.5 
44.5 

46.5 

4S 

48 

50 
4S 
4S 
49.5 

53.5 

55 

56 


Interior,      S.      D 

Imlay.     S.     D 

Creston.     S.    D :.. 

Rapid    City,     S.     D 


615 

636 
t;.-,s 
687 


38  |     34 

39  35 

39.5       :;:..r, 
40*  36 


*36c   proposed    by   Examiner    in    Tentative 
Report.     Docket    No.     13000. 
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NORTHERN     PACIFIC     RAILWAY     IN     MONTANA    TO     MINNEAPOLIS, 
ON     GRAIN    AS    SHOWN     BELOW 


To    Minneapolis,    Minn. 


From 
(C.    &    N.    W.    Ry.) 


Whitewood.     S.     D.. 
Redwater  Sid.    S.  D. 

Nisland,     S.      D 

Newell.    S.    D 


Dist- 
ance 

Mile* 


623 
637 
658 

66f, 


Rates 


Wheal 


<  Joai  se 
( train 


41 

42.5 
42.5 
42.5' 


37 

38.5 
3S.5 
38.5 


*39c   proposed   by   Examiner    in    Tentative 
Report    Docket    No.    13000. 


To   Omaha,    Nebr. 


From 
(O.    S.    L.    R.    R.) 
(Except    as   noted) 


Dist- 
ance 
Miles 


Medicine  Bow,  Wyo, 

Ramsey.     Wyo 

Walcott,     Wyo 

Latham,    Wyo 

Hadsell.     Wyo 


Riner,     Wyo 

Hillside,     Wyo 

Hallville.  Wyo.  ... 
Thayer  Jet. .  Wyo. 
Kanda,     Wyo 


Bryan,    Wyo 

Diamondville,      Wyo, 

Cokeville,     Wyo 

Beckwith,     Wyo.     ... 
Border,     Wyo 


Orr,     Wyo 

Pixley,     Wyo. 
Pegram,     Idabo. 

Ovid,    Ida 

Pebble,    Ida 


Rates 


Wheat 


Alexander,     Ida 

Kinport,    Ida 

Lava  Hot  Spgs. .     Ida 

McCammon.      Ida 

Pocatello ,     Ida .     ... 


Borah,     Ida 

Minidoka.     Ida. 

Senter,     Ida 

Shoshone,     Ida. 
Pocatello,     Ida. 


620 
636  | 
659 
713 
687 

698   | 

734  | 
768  I 
781  I 
806  | 
I 

.827  | 
883  | 
928  | 
914  I 
936  J 
I 
905  | 
921  | 
942  | 
964 

1014 

996   | 
1010  | 
1024 
1035 
1058 

1086 
1116 
1140 
1166 
1058 


Borah.     Ida j   1086 

Adelaide.    Ida I  1128   | 

Minidoka.     Ida 1116 

Fuller.     Ida |  1188   | 

Sand    Bank,    Ida 1215 


Slade,     Ida. 
Orchard,    Ida. 

Ely.    Ida 

Boise,     Ida.     .. 
Boise,     Ida.     .. 


Montour.    Ida. 

Banks.     Ida 

Smiths    Ferrv.    Ida... I  1385 


50* 

50* 
50* 

50* 
50* 

50* 
50* 
50* 
50* 
50* 

50* 

50 

50 

50 

50 

50 
50 
50 
51 


53 
53 
53 
53 

53 
53 
54 
55 
53 

53 

54 
53 


Coarse 

Grain 


1215 

61 

1243 

61 

1269 

61 

1277 

61 

1322 

62 

1322 

62 

1344 

63 

1367 

64 

1385 

64 

45* 
15* 

45* 

35* 
45* 

45* 

45* 
45* 
45* 
45* 

45* 
45 

45 

4.', 
45 

45 
45 
45 
46 
47.5 

47.5 
47.5 
47.5 

47.  r, 

47.5 

47.5 
47.5 
48.5 
49.5 
47.5 

47.5 

48.5 
47.5 
51.5 
55 

55 
55 
55 
56 
56 

56.5 

57.5 
57.  5 


*Points    located    on    U.    P.    R.    R. 
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STATEMENT    COMPARING     RATES    ON    GRAIN     FROM     POINTS    ON 

MINN.,     WITH     OTHER     RATES 


To    Minneapolis,     Minn. 


From 

((N.  P.  Ry.  Points) 


Miles 


Wheat 

Coarse 

Grain 


To  Chicago,    111. 


From 
(C.  &  N.  W.  Ry.) 


TJist-     

ance 
Miles   Wheat 


Coarse 

Grain 


Yates,     Mont.     ... 
Hodges.      Mont. 
Glendive,     Mont. 
Sidney,     Mont.     . 
Fallon,    Mont.     ... 


Terry,     Mont 

Miles    City,    Mont. 

Rosebud,    Mont 

Forsyth,     Mont 

Hvsham,    Mont 


Custer,  Mont.  . 
Billings.  Mont. 
Roberts.  Mont. 
Edgar.  Mont.  . 
Rapelje,     Mont. 


Park    City,     Mont. 
Columbus.     Mont.     .. 
Reed    Point,    Mont. 
Big    Timber,     Mont. 
Wilsall,     Mont 


Livingston.  Mont. 
West  End.  Mont. 
Bozeman.  Mont.  . 
Belgrade,  Mont.  . 
Anceny.     Mont. 


Townsend.     Mont 

Helena.     Mont 

Blossburg.     Mont 

Garrison.     Mont 

Willow    Creek,    Mont. 


Whitehall.     Mont. 

Alder,     Mont.     

Butte,    Mont 

Drummond.      Mont. 
Bonita,     Mont 


Missoula.     Mont.     . 
Stevensvile.     Mont. 

Ravalli,     Mont 

Poison,     Mont 

Plains,    Mont 


Thompson    Falls.    Mont. 

Trout   Creek.    Mont 

Heron,     Mont 


621 

'I  637 

.  657 

.|  712 

.|  686 

I 

.|  696    | 

,|  735 

.1  768 

.1  780 

.1  808 

I 

.|  S29 

.1  883 

.|  929 

.  914 

.|  936 

I 

,|  905  | 

.1  923 

.|  939 

|  963 

.|  1015 

I 

.1  998 
1011 

.)  1022 

.  1032 

.  1057 

I  1087 
,.|  1120  i 
..  1141 

I  1169 

..[  1059 

I 

..|  1085 
..|  1130 
.  I  1118 
..|  1191 
..|  1216 

I 

I  1240  | 
..|  1268  | 
..]  1277 
,.|  1318 
..I  1317 

I 
.1  1342 
..!  1363 
..I  1390 


31 
31 
31 
31 


32.5 

34.5 

35.5 

36 

37.5 

3S 

39.5 
41.5 
41.5 

42 

41 
41 
41 
42 
42 

42 
42 
42 
42 
42 

43 

44.5 

45.5 

45.5 

42.5 

44.5 
44.5 
44.5 
46.5 

48 

48 
50 
4S 
48 
49.5 

53.5 

55 

56 


Clearwater,  Nbr 
Stafford,  Nbr.  . 
O'Neill.  Nbr.  ... 
Long  Pine.  Nbr. 
Newport.  Nbr.  . 


Rock,     Nbr 

Wood    Lake.     Nbr. 
Valentine,     Nbr.     . 
Crookston.      Nbr. 
Cody,    Nbr 


Merriman,    Nbr 

Hay    Springs.     Nbr.. 

Crawford,    Nbr 

Whitney.     Nbr 

Glen.     Nbr 


622 
639 
653 
711 
691 

696 

740 
766 

777 
S04 

S2S 
883 
929 
918 
939 


Chadron,    Nbr |     903 

Whitney.     Nbr |     918 

Glen.     Nbr |     939 

Harrison.    Nbr j     957 

Lost    Spgs.  ,    Wyo |1013 

I 

Nanville.    Wy» |     996 

Lost    Spgs..     Wyo |  1013 

Shawnee.     Wvo |  1018 

Irvin.     Wyo I   1034 

Inez,     Wyo |   1057 


Strouds,     Wvo 

1091 

60.5 

54.5 

Bucknum.     Wvo 

1118 

61.5 

r,.'..-, 

Powder  River.     Wyo. 

1137 

62.5 

56.5 

Richards.     Wyo 

1169 

64 

58 

Careyhurst.     Wyo 

1059 

60.5 

54.5 

Big   Muddy,    Wyo 

10S1 

60.5 

54 . 5 

Natrona,    Wyo 

1128 

£2 

56 

Bucknum,     Wyo 

1118 

61.5 

55.5 

Ocla,    Wvo 

11S9 
1213 

65.5 
67 

59 

Neble,     Wyo 

60.5 

1244 

69.5 

63 

37.5    [ 
3S        ] 
40 
39 

40 
40 
10 
40 
40 

I 
40        | 

41.5  I 

45  | 

44  I 

46.5  ! 

42 
44 
46. 
47 
53. 


53.5 
54.5 
57 

60.5 


33.5 

54 

34.5 

36.5 

35.5 

35.5 
36.5 
36.5 
36.5 
36.5 

36.5 
37.5 

41 
40 

42 

3S 

40 

42 

42.5 

48.5 

47.5 
48.5 
49.5 
51.5 
54.5 
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NORTHERN    PACIFIC    RAILWAY    IN    MONTANA    TO    MINNEAPOLIS, 
ON    GRAIN    AS    SHOWN     BELOW— (Continued) 


To    Chicago,    111. 


Prom 
(C.  B.  &Q.  R.  B,   ) 


Dist- 
ance 
Miles 


Rates 


Wheat 


Coarse 
Grain 


To    Chicago,    111. 


From 
(C.  M.  &  St.  P.  Ry.) 


Dist- 
ance 
Miles 


Rates 


AY  heat 


Coarse 

Grain 


Phillips,     Nbr |  620  |  36.5 

Abbott,     Nbr I  636  |  37 

Ravena,     Nbr [  659  I  37 

Ernst,      Nbr 712  [  39 

Mason,     Nbr |  684  |  38 


llerwyn,  Nbr. 
Linscott,  Nbr. 
Thedford,     Nebr. 


69S 
738 
773 


Norway,    Nbr |     781 

Hecla,    Nbr |     810 


Duluth,    Nbr 

Hoffland,    Nbr 

Marsland,    Nbr 

Hemingford,      Nbr 

Dooley,    Nbr 


Berea,    Nbr 

Girard,     Nbr.     ... 
Belmont,     Nbr. 

Horn,    Nbr 

Marietta,     S.     D. 


Prova,     S.    D 

Marietta,    S.    D.. 
Burdock.    S.    D. 
Dakoming.    Wy<>. 
Cambria,    Wyo.    . 


Thornton,     Wyo 

Minturn.     Wyo.     NN 

Kier,     Wyo 

Arvada,     Wyo 

Cambria,     Wyo 


Thornton.    Wyo. 

Gillett,    Wyo 

Minturn,  Wyo.  . 
Clearmont.  Wyo. 
Arno.    Wyo 


830 
S85 
931 
!H5 
935 

906 
922 
941 
961 
1015 

997 
1015 
1021 
1031 

105S 

1087 
1121 
1142 
1172 
1058 

1087 
112S 
1121 
1191 
1121 


Kleenburn,    Wyo 1239  |  48.5 

Wypla.     Mont 1268  |  51 

Lit tie  Horn.       Mont... I  1277  |  51 

I'eritsa.     Mont I  1319  |  51 

Peritsa,     Mont |  1319  |  51 

Anita.     Mont 1345  |  52 

Huntlev.    Mont   I  1360  52 

Hillings.     Mont |  1373  |  52.5 

I  I 


41 
42 
43 

43 
4:; 
45 
44 
45 

43 
45 
45 
46.5 

■IN 

46 

48 
48 

48.5 
48.5 

4S.5 
48.5 
48.5 
48.5 
4S.5 

48.5 
48.5 
48.5 
48.5 
48.5 


33 
33.5 

:;:;..-, 
35.5 
34.5 

35.5 

35.5 
37 
38 
39 

39 
39 
11 
40 

41 

39 
41 
41 
42 
43 

41.5 

43 

43 

43.5 

43.5 

43.5 

43.5 
43.5 
43.5 
43.5 

43.5 
43.5 

43.5 
43.5 
43.5 

43.5 

46 

46 

46 

46 

47 
47 
47.5 


Beardsley,    S.    D 

Ethan,     S.     D 

Mitchell,     S.     D.. 

Wolsey,    S.    D 

Alpena,    S.     1> 

Virgil,     S.     D 

Redfield,     S.     D 

Warner,    S.     D 

Aberdeen,     S.     L) 

Ipswich,    S.    D 

Gretna,    S.    D 

Mobridge,     S.     D 

Tatanka,     S.     D 

Cadillac.     S.     D 

Mcintosh,     S.     D 

McDaughlin,    S.    D. 

Cadillac,     S.      D 

Mcintosh.     S.     D...  . 
Th  u  nd  er  Ha wk ,  S .  D 


623 
640 
652 

707  j 
690   | 

I 
69S  | 
740 
771 
780 
806 

S2S  j 
878  | 
930  | 
930  | 
937   | 

908  I 
930  | 

937  ! 
968   | 


31.5 

32.5 

32.5* 

34 

33 


34 
34 


39 

39.5 

39.5 

39.5 

39.5 

39.5 
39.5 
39.5 
39.5 


28.5 
29.5 
29.5 
30.5 
29.5 

29.5 
30.5 
30.5 
30.5 
33 

35 

35.5 

35.5 

35.5 

35.5 


35.5 
35.5 
35.5 
35.5 


*30.5c    proposed    by    Examiner 
tive    Report — Docket    13000. 
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COMPARISON     OF     CARLOAD     RATES     (in     cents;     per     100     lbs.)     ON     FLAX 

ON    THE     GREAT     NORTHERN     RAILWAY    TO     MINNEAPOLIS,     MINN., 

COLORADO,       KANSAS,       NEBRASKA,       OKLAHOMA      AND      SOUTH 


To    Minneapolis,    Minnesota 

To    Omaha,     Nebraska 

1 
Miles  1         From 
1 

Flax 
Seed 

Wheat 

Miles 

From 

|  Flax 
Seed 

Wheat 

615  |Snowden,     Mont 

33 

33 

34y2 

39       | 

36 

42 

38 

39 

39 

41 

42 

43  % 

45 
47 
48 
50 
4S 
51 
4S 
56 
48 

30 

30 

31 

35 

32 

37% 

34 

35 

35 

36 

37% 

38  y2 

39% 

41 

42 

43 

42 

44% 

42 

ts 

42 

614 

641 

673 

685 

710 

723 

733 

743 

753 

781 

S26 

852 

895 

933 

959 

996 

1020 

1022 

1111 

1158 

1202 

Alberta,     Wyo 

1 

i  :::: 

i  .... 

i  .... 
i  .... 
j 
i  - . 

|     60 
j      60 
!     60 
i     60 
|     63 
|     63 
|      63 
!      63 
]     65 
1      71 
| 

43 

639  ICulbertson,     Mont 

43 

672  |Poplar,      Mont 

687  IRichey.       Mont 

704  |Oswego,      Mont 

722     Scohev.     Mont 

Bucknum.      Wyo 

Sodium,     Wyo 

Arminto,     Wyo 

Madden,    Wyo 

44 

44% 
45% 
46% 

728 

743 

754 

781 

S26 

853 

895 

931 

957 

999 

1019 

1024 

1112 

1159 

1205 

Lysite,     Wyo 

Bonneville,     Wyo. 
Minnesela,     Wvo. 

Durkee.     Wyo 

Mexa,     Wyo 

Fossil,     Wyo 

47]4 

Glasgow,    Mont 

Tampico,      Mont 

Saco,     Mont 

Dodson,      Mont 

Harlem,      Mont 

Havre.       Mont 

Hingham,     Mont 

Chester,     Mont 

Shelby,      Mont 

48 

4S 
48 
48 
50 
50 

Marse,     Wyo 

Montpelier,     Ida. 

Alexander,    Ida 

Broxon,      Ida 

Blasev.     Ida 

Hawlev.      Ida 

Detrich,      Ida 

Ticeska,     Ida 

50 
50 
53 

Great     Falls,      Mont. 
Cut     Bank.     Mont 

53 
53 
53 

Kalispell.     Mont. 
Broadview.     Mont 

55 
61 

To    Chicago.     Illi 

nois 

To    Chicago.     Ill 

nois 

I 
Miles  |         From 

Flax 
Seed 

Wheat 

Miles 

From 

| 

•    Flax 

!   Seed 

1 

Wheat 

614 
635 
675 
690 
706 
726 
731 
746 
752 
781 

48 

50  y2 
53% 
53% 
53  % 

53  % 

54 
54 
54 

55  y2 

56  y2 
56y2 
56  y2 
56  y2 
5ey2 
56  y2 
56  y2 
56% 
56  y2 

56% 

56  y2 

36% 

37 

37% 

38% 

39 

39 

39 

40 

40 

42 

43 

43 

43 

45 

45 

46 

48 

4S 

48% 

48% 

48% 

612 
646 
670 
686 
708 
723 
735 
744 
750 
776 
N24 
856 
S9S 
932 
961 
987 
1010 

DeSmet.      S.      D. 

Huron.     S.     D. 

Wessington.     S.      D. 

Miller,      S.     D 

Highmors.    S.    D.. 
Harrold.    S.    D. 

Blunt.     S.     D.  

Canning,     S.     D. 
Rosseau.     S.     D. 

Teton.     S.    D 

Nowlin,     S.     D 

Cottonwood.     S.    D.. 
Owanka.     S.     D. 
Rapid    City.     S.     D.. 

Sturgis,     S.     D 

Belle  Fourche.      S.D. 
Newell,    S.    D 

1 

1     36% 
1     36% 
I      38% 

45 

46% 
1      46% 
|      46% 
1     48 
|      49 
1     57 
1      60% 
1      62% 
1     65% 
1     R7% 
(     69 
I      69 
'     71% 
1 
1 

33 

Abbott.     Nebr 

Litchfield.     Nebr. 

34 
36 

38% 

Broken    Bow.     Nebr. 

41 
43 

Gavin.     Nebr 

Dunning.      Nebr 

Edbell,    Nebr 

43 
43 
43% 

50% 

S24 
854 
S96 
931 
953 
997 

Whitman,    Nebr 

Bingham,    Nebr. 

Alliance.     Nebr 

Marsland .     Nebr 

Crawford.    Nebr 

Provo.      S.      D 

50% 

51 

52% 

53 

54 

55% 

1020 
1026 
1112 

Burdock.    S.    D           | 

Dewev,      Nebr 

Rozet.    Wyo 

55% 

1158 

1202 

Ulm,     Wyo 
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SEED      AND      WHEAT      FROM      REPRESENTATIVE      MONTANA      STATIONS 
WITH     RATES    FROM     EQUIDISTANT    STATIONS  IN  WYOMING,   IDAHO, 
DAKOTA     TO    OMAHA,   NEB.,  GALVESTON,  TEX.,  ANDCHICAGO,   ILL. 


To    Galveston.     Texas 


Miles 


From 


I 

|   Flax 

I   Seed 


636 

675 
690 
703 
725 
731 
741 
753 
783 
829 
859 
S96 
934 
960 
996 
1019 
1023 


Perth,     Kans... ) 

[Wichita,     Kans 

|Furley,     Kans 

JElbring,      Kans 

|Marion,     Kans; 

|Antelope,     Kans 

Lost    Springs.    Kans. 
| Shady  Brook.    Kans. 

Solomon,      Kans 

Topeka.      Kans | 

Holton,     Kans | 

Fairview,     Kans j 

[Mankato,     Kans | 

IBellaire,     Kans I 

IPhillipsburg.      Kans. 

lAlmena,     Kans | 

|Calvert.      Kans | 

I 


.;u% 

(il 

61 

iU 

61 

61 

61 

61 

62 % 

65% 

65y2 

65% 

65% 

66 

67 

67 

67 


■I  7 '  ■■ 

48 

4S 

48 

49 

49 

49 

49 

49% 

51% 

51% 

51% 

51% 

52% 

53 

53 

53 


Mil* 


615 
642 

672 
686 
707 
725 
729 
742 
755 
783 
825 
853 
897 
920 
959 
1000 
1020 
1028 


IWvandotte.     Okla |  39% 

|Kelso.     Okla |  41% 

|Pryor,       Okla |  43 

Mazie,      Okla |  43 

Wybark,      Okla |  43 

Oktaha.     Okla |  48 

Rentiesville.    Okla.....|  48 

jWells,     Okla |  48 

[Canadian.       Okla j  48 

|Dow.     Okla I  48 

IKremlin.     Okla I  51 

IMeno.     Okla j  52 

|Watonga.      Okla |  52 

IChickasha.     Okla j  52 

IMarlow.       Okla |  56% 

Lugden,    okla |  58% 

|Erick.       Okla I  61 

Texola.      Okla I  61 


32 

32 

34% 

34% 

34% 

38% 

38% 

38% 

38% 

38% 

38% 

39% 

40 

40% 

42 

44% 

46% 

48 


To    Chicat 


Illinois 


'Miles 


610   .Chapman,      Kans 

638    New   Cambria,    Kas 

675  [Mount    Zion,     Kans 

686  I  Vesper,     Kans 

704  jDorranee,    Kans 

724  |Paradise.     Kans 

730  |Gorham,      Kans 

743  |Foulon.     Kans 

753  JYowmento,      Kans... 

780  |Wakeeney.      Kans... 

S29  |Campus.     Kans 

852  IPage    Citv.     Kans. 

900    Weskan,    Kans 

932  [First    View.     Colo... 

958   |Wild     Horse,     Colo. 

994  [Hugo,      Colo 

1015  |River    Bend.    Colo. 
1025   'Buiek      Colo 


Flax    | 

Seed    Wheat 


40 

42 

44 

II 

45 

45% 

45% 

45% 

46 

16 

47 

47% 

49 

54% 

57% 

60% 

09% 

71% 


33 

36% 

::t;i.. 
37 

37 
37 

37 
37% 

38 

38 

38 

43% 

45% 

48 

50% 

50% 


220  MONTANA     UTILITIES     REPORTS 

Comparison  of  carload  rates  on  wheat  from  points  in 
South  Dakota  to  Memphis,  Tennessee,  and  New  Orleans,  La., 
approved  by  Interstate  Commerce  Commission  in  I.  &  S. 
Docket  1792  (81  ICC  440)  decided  July  23,  1923,  with  rates 
from  points  on  the  Great  Northern  Railway  in  Montana 
to  Minneapolis,  Minnesota,  and  Chicago,  Illinois.  (Rates  in 
cents  per  100  lbs.). 


Miles 


Yankton,    S.    D.  ,    to    Memphis,    Ter.n 

Chinook,     Mont.,     to    Minneapolis,     Minn. 


Canton,    S.    D. ,    to   Memphis.    Tenn 

Havre,    Mont.,    to    Minneapolis,    Minn 


Mitchell,     S.    D.,    to    Memphis,     Tenn. 
Tiber,    Mont.,    to    Minneapolis,    Minn. 


"Woolsey,    S.    D.    to    Memphis,    Tenn 

Shelby,     Mont.,     to    Minneapolis,     Minn. 


Chamberlain,     S.    D.  .     to    Memphis,     Tenn.. 
Conrad,    Mont.,    to    Minneapolis,    Minn 


Aberdeen,    S.    D. ,    to    Memphis.    Tenn. 
Sprole,    Mont.,    to    Chicago,    111 


Okaton,    S.    D.  ,    to    Memphis.    Tenn 

Hobson,    Mont.,    to    Minneapolis,    Minn. 


Weta,    S.    D.,    to    Memphis,    Tenn 

Kalispell,     Mont.,     to    Minneapolis,    Minn.. 


Scenic,    S.    D..    to   Memphis,    Tenn 

Broadview,    Mont.,     to    Minneapolis,    Minn.. 

Yankton,    S.    D. ,    to    New    Orleans,    La 

Zurich,    Mont.,    to    Chicago,    HI 


Mitchell,    S.    D. ,    to    New   Orleans,    La. 
Joplin,    Mont.,     to    Chicago,    111 


Chamberlain,    S.    D. ,    to    New    Orleans.    La. 
Great   Falls,    Mont.,    to   Chicago,    111 

Aberdeen,    S.    D. .    to   New   Orleans,    La 

Browning,     Mont.,     to    Chicago,     111. 


875 
874 

41 

39% 

894 
895 

41 
39% 

960 
962 

45% 
43 

1000 
1004 

47 

43 

1027 
1032 

48% 
44% 

1069 
1071 

51% 

44 

1113 

1112 

57% 
42 

1159    1 
1159    | 

57% 
4S 

1204 

1205 

57% 
42 

1270    | 
1270 

58 
52% 

1354 
1353    1 

62% 
55 

1421    ! 
1425 

65% 
42 

1463  ! 

1464  | 

6S% 

58% 

When  examination  is  made  of  the  intrastate  rates  on 
wheat,  Montana  is  again  shown  to  possess  a  scale  of  rates 
which  is  more  favorable  to  the  wheat  grower  than  intra- 
state scales  in  any  state  comparable  with  Montana  and  more 
favorable  than  interstate  scales  for  application  in  this  ter- 
ritory. As  illustrative  of  the  situation,  attention  is  directed 
to  the  Montana  rate  of  20 1/2  cents  for  150  miles  as  com- 
pared with  28  cents  in  Idaho,  22  cents  in  Washington  east 
of  Hubner,  25 Vk  cents  in  Oregon,  27  cents  in  Utah,  34 
cents  in  Wyoming,  29  cents  in  South  Dakota,  west  of  the 
Missouri  river  and  28  cents  between  Washington,  Idaho  and 
Montana,  28  cents  between  Montana  and  Wyoming  and  25 
cents  between  Montana  and  North  Dakota. 
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Comparisons  With  Canadian  Wheat  Rates. 

Whenever  the  subject  of  interstate  rates  on  wheat  is 
approached,  comparisons  are  invariably  made  between  the 
rates  applying  on  the  Northern  Pacific,  Great  Northern  and 
Milwaukee,  from  Montana  to  eastern  primary  markets  and 
rates  applying  on  Canadian  lines  north  of  the  international 
boundary.  These  comparisons  are  extremely  misleading  in 
the  absence  of  a  complete  exposition  of  all  the  facts  sur- 
rounding the  establishment  of  the  various  rate  structures. 
When  the  facts  are  brought  to  light,  the  comparisons  do 
not  indict  the  Montana  rates,  for  example,  as  unreasonable. 
The  Canadian  rates  in  question  are  the  direct  result  of  agree- 
ments between  the  Dominion  Government  and  the  railways 
and  between  Provincial  Governments  and  the  railways, 
whereby,  in  return  for  large  subsidies  in  land  and  money, 
the  railways  expressly  contracted  to  carry  grain  between 
named  terminals  at  specific  rates  regardless  of  the  cost  of 
transportation.  Complainant  attempted  to  meet  the  force 
of  these  facts  by  interposing  the  great  land  grant  made  to 
the  Northern  Pacific  and  insisting  that  this  grant  furnished 
valid  ground  for  claiming  from  that  line  at  least  the  same 
rates  on  wheat  and  other  grains  applying  on  the  Canadian 
lines.  Practical  difficulties  at  once  oppose  themselves  to 
this  contention  when  it  is  remembered  that  the  Great  Nor- 
thern and  the  Chicago,  Milwaukee  and  St.  Paul  railways 
were  constructed  without  government  subsidies  of  any  kind. 
But  without  exploring  these  difficulties,  it  is  enough  to  men- 
tion two  facts  which  prevail  against  any  consideration  of 
such  a  theory  of  rate  making  and  indeed  against  the  use  of 
comparisons  with  Canadian  rates.  These  facts  are  that 
the  grant  of  public  lands  to  the  "Northern  Pacific  Railroad 
Company"  its  successors  and  assigns  of  "every  alternate  sec- 
tion of  public  land,  not  mineral,  designated  by  odd  numbers, 
to  the  amount  of  twenty  alternate  sections  per  mile,  on  each 
mile  of  said  railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  the  United  States  and  ten  alter- 
nate sections  of  land  per  mile  on  each  side  of  said  railroad, 
whenever  it  passes  through  any  state,  and  whenever  on  the 
line  thereof  the  United  States  shall  have  full  title,  *  *  :;: 
at  the  time  the  line  of  said  railroad  is  definitely  fixed"  was 
for  the  following  considerations  (a)  "for  the  purpose  of  aid- 
ing in  the  construction  of  said  railroad  and  telegraph  line 
to  the  Pacific  Coast,"  "to  secure  the  safe  and  speedy 
transportation  of  the  mails,  troops,  munitions  of  war,  and 
public  stores  over  the  route  of  said  line  of  railway."  The 
grant  was  not  made  in  consideration  of  reduced  rates  on 
wheat  or  any  other  commodities  to  be  transported  on  demand 
of  private  shippers.  (An  Act  Granting  Lands  to  Aid  in  the 
Construction  of  a  Railroad  and  Telegraph   Line  from   Lake 
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Superior  to  Puget's  Sound,  on  the  Pacific  Coast,  by  the 
Northern  Route.  Approved  July  2,  1864  by  Abraham  Lin- 
coln, President  of  the  United  States,  13  Stat.  At  Large.  365). 
(2)  The  second  fact  prevailing  against  these  rate  com- 
parisons and  complainant's  theory  is  that  the  Congress  of 
the  United  States,  when  it  came  to  make  the  grant  to  the 
Northern  Pacific,  did  not  exact  from  that  company  or  its 
successors,  specific  rates  for  the  transportation  of  wheat  or 
any  other  commodities  or  a  specific  undertaking  for  re- 
duced rates  for  such  commodities,  as  was  exacted  by  the  Par- 
liament of  the  Dominion  of  Canada  and  the  several  Provincial 
Assemblies  when  the  grants  were  made.  It  is  easy  enough 
now  to  ascribe  the  result  to  a  lack  of  prevision  on  the  part 
of  our  public  servants,  but  when  the  facts  are  examined  in 
the  light  of  conditions  prevailing  at  the  time  of  the  grant  it 
is  easy  to  understand  why  no  such  covenants  were  exacted 
from  the  Northern  Pacific.  A  northern  rail  route  to  the 
Pacific  Coast  had  been  a  cherished  desire  since  1835.  The 
undertaking  was  actually  commenced  while  the  country  was 
engaged  in  a  great  civil  war  and  it  was  only  realized  19 
years  later  after  financial  vicissitudes  of  the  first  magnitude. 
The  dominant  thought  in  the  minds  of  the  people  and  in 
the  minds  of  those  who  had  charge  of  the  enterprise  was 
the  construction  of  a  railroad  line  and  not  the  rates  of  car- 
riage. Such  matters  were  left  for  the  future.  The  Canadian 
government  on  the  other  hand  had  the  benefit  of  our  expe- 
rience in  the  settlement  of  the  territory  west  of  the  Missis- 
sippi River  when  it  came  to  undertake  the  colonization  of  the 
great  prairies  between  the  Lakes  and  the  Canadian 
Rockies.* 


♦Neither  the  territory  of  Montana,  the  State  of  Montana,  or  any  of  the 
counties  of  the  territory  or  the  state,  or  any  of  the  municipal  corporations 
of  the  territory  or  the  state  ever  paid  out  any  money  for  construction  pur- 
poses to  the  railroads  operating-  in  Montana,  now  or  heretofore,  or  ever 
granted  such  railroads  any  public  aid  or  subsidy.  The  history  on  this  point 
is  interesting.  An  extraordinary  session  of  the  territorial  legislative  assem- 
bly which  convened  at  Virginia  City  on  April  14,  1873,  passed  "An  Act 
Enabling  and  Authorizing  any  County  or  Counties  within  the  Territory  of 
Montana  to  aid  in  the  Construction  of  a  Railroad,  and  to  Subscribe  to  the 
Capital  Stock  of  the  Same".  (Laws  Extra  Session  1873,  p.  110).  This  Act 
was  presented  to  the  Governor  of  the  territory  for  his  approval.  The  Gov- 
ernor vetoed  the  Act,  but  it  was  passed  over  his  veto  by  a  two-thirds  vote 
of  the  council  and  the  house  on  May  7.  1873.  By  the  terms  of  the  act 
subscriptions  might  be  made  to  the  capital  stock  of  any  company  proposing 
to  construct  a  railroad  from  either  the  line  of  the  Union  Pacific,  Central 
Pacific  or  Utah  Northern,  and  it  was  provided  that  the  county  commis- 
sioners of  Madison,  Gallatin,  Jefferson,  Meagher  and  Lewis  and  Clark 
Counties  should  convene  at  Helena  on  June  15.  1873  for  the  purpose  of  re- 
ceiving propositions  from  companies,  likely  to  meet  the  conditions  of  the  act. 
Nothing  came  of  the  legislation.  At  the  Ninth  regular  Session  of  the  Terri- 
torial Assembly,  which  convened  in  Helena  on  January  3,  1876,  four  rail- 
road statutes  were  passed  and  all  approved  on  February  11.  1876.  The  first 
statute  on  the  subject  appearing  in  the  Session  Laws  of  1S76  was  "An  Act  to 
Enable  the  People  of  the  Territory  of  Montana  to  aid  in  the  Construction  of 
a  Railroad".  The  proposed  road  was  to  run  "from  Franklin,  in  the  Tarritory 
of  Idaho  to  and  into  the  Territory  of  Montana,  bv  way  of  the  mouth  Itf  the 
Big  Hole  River  to  Whitetail  Deer  Creek".  (Laws  1876.  p.  128).  The 
second  statute  was  "An  Act  to  Authorize  the  Counties  Interested  to  Assist 
in    Building    a    Railroad    from    the    head    of    navigation    on    the    head    of    the 
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It  will  be  well  to  note  the  present  Canadian  situation  in 
the  light  of  its  history. 

After  the  unsuccessful  attempt  of  the  government  of 
the  Dominion  of  Canada  to  construct  a  transcontinental 
railway,  the  Canadian  Pacific  Railway  Company  in  1878  com- 
menced the  construction  of  a  railway  from  the  Great  Lakes 
to  the  Pacific  and  finished  construction  in  the  year  of  1886. 
In  connection  with  the  construction  of  this  railroad  the  Can- 
adian Pacific  Railway  Company  received  from  the  govern- 
ment of  the  Dominion  of  Canada  the  sum  of  $25,000,000.00 
and  a  grant  of  25,000,000  acres  of  land  west  of  Winnipeg. 
These  land  holdings  were  subsequently  augmented  by  pur- 
chasing various  lateral  lines  which  had  also  received  land 
grants.  This  railroad  running  from  the  Great  Lakes  to  the 
Pacific  Coast  commenced  operations  in  1886  with  hardly 
any  population  along  its  line  and  with  hardly  any  cultiva- 
tion except  that  which  had  been  done  by  the  Havre  and 
Hudson  Bay  people  who  formed  the  bulk  of  the  population. 
One  train  a  week  was  run  across  the  continent. 

The  rates  on  grain  made  by  the  Canadian  Pacific  Rail- 
way at  that  time  were  made  with  a  view  of  settling  up  these 
25,000,000  acres  of  land,  of  making  them  productive  and  of 


Missouri  River,  at  or  near  Fort  Benton  to  the  City  of  Helena".  (Laws 
1S76,  p.  136).  The  third  statute  had  to  do  with  the  Northern  Pacific,  its 
title  reciting  that  it  was  "An  Act  to  Encourage  the  Construction  of  the 
Northern  Pacific  Railroad  in  the  Territory  of  Montana".  (Laws  1ST6.  p. 
139).  The  fourth  statute  provided  the  election  machinery  necessary  to  submit 
the  questions  of  state  aid  to  the  Northern  Pacific  and  to  the  proposed  road 
from  Idaho.  What  happened  is  best  stated  in  the  language  of  Governor 
Benjamin  F.  Potts,  who  informed  the  Tenth  Territorial  Assembly,  which 
convened  at  Helena,  on  January  S,  1S77,  as  follows:  "The  railroad  legisla- 
tion of  the  last  session  of  the  legislature  was  not  so  favorably  received  by 
the  people  as  was  anticipated  by  its  friends.  The  people  refused  to  approve 
the  Act  granting  aid  to  the  Northern  Pacific  Railroad  Company,  and  as  no 
company  or  corporation  accepted  the  provisions  of  the  Act  granting  aid  to 
a  North  and  South  road,  it  was  not  submitted  to  a  vote  of  the  people.  S. 
B.  Coulson  &  Co.  accepted  the  provisions  of  the  Act  to  aid  in  the  construc- 
tion of  the  Helena  and  Fort  Benton  railroad,  and  propose  to  build  and  equip 
a  narrow  gauge  railroad  from  Fort  Benton  to  Helena  for  the  sum  of  $700,- 
000.00  in  county  bonds.  The  counties  of  Lewis  and  Clark  and  Chouteau 
voted  at  the  recent  election  to  approve  the  proposition,  and  the  commission- 
ers of  said  counties  were  authorized  to  issue  $430,000.00  in  county  bonds. 
From  what  source  the  deficiency  of  $270,000.00  is  to  be  raised  has  not  been 
indicated  by  the  friends  of  the  measure".  (House  Journal,  Tenth  Session 
Territorial    Assembly,    p.    27). 

The  Tenth  Territorial  Assembly,  however,  went  ahead  in  its  endeavors 
to  encourage  railroad  construction.  By  "An  Act  to  Facilitate  the  Construc- 
tion of  the  Helena  and  Benton  railroad  (Laws  10th  Session  1N77.  p.  371) 
the  recent  county  elections  wore  validated  and  machinery  set  up  for  further 
financing  the  project.  The  legislators  incorporated  (Sec.  10)  maximum 
freight  charges  on  all  goods,  as  well  as  other  merchandise,  ores  or  bullion  at 
not  to  exceed  $S.O0  per  ton,  except  for  bides  and  wool  the  freight  on  which 
was  not  to  exceed  $12.00  per  ton".  The  North  and  South  project  was  again 
favored  by  "An  Act  to  Aid  the  Construction  of  a  Railroad  to  Montana." 
i  Laws  inth  Session.  1S77,  p.  380).  These  overtures  bore  no  fruit.  Some 
time  later  Sidney  Dillon,  the  president  of  the  Utah  Northern,  made  to 
Governor  Potts,  a  proposition  for  extending  the  lines  of  that  railroad  into 
Montana  in  1S70  and  to  pierce  Montana  to  the  extent  of  125  miles  in  the  year 
following,  conditioned  only  by  the  stipulation  that  such  extension  should  not 
be  taxed  for  fifteen  years,  The  governor  called  an  extra  session  in  July, 
and  in  a  lengthy  message  read  the  proposition  before  the  11th  Territorial 
Assembly,      it   was   not  accepted,      lion.    Wilbur   F.    Sanders,    as   chairman    of 
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creating  tonnage  for  the  railroad.  To  induce  people  to  settle 
on  these  lands  which  the  Canadian  Pacific  received  as  a 
bonus  from  the  government  it  was  obliged  to  make  very 
low  grain  rates  from  all  of  the  territory  which  it  served  to 
the  head  of  the  lakes  (Fort  William).  The  Canadian  Pa- 
cific's situation  was  and  is  today  different  from  that  of  the 
lines  to  the  south  in  that  there  is  a  420  mile  stretch  between 
Winnipeg  and  the  Great  Lakes  which  is  unproductive  of  any 
traffic  except  a  little  timber  which  was  cut  away  years  ago, 
some  minerals  which  unfortunately  were  only  of  the  pocket 
character,  and  some  paper  mills  which  have  gone  in  recently, 
but  there  is  no  grain  or  farm  production  outside  of  what  is 
consumed  locally,  so  the  people  who  were  settling  on  the 
lines  had  to  start  420  miles  away  from  the  lake  head.  How- 
ever, from  Duluth  west  arable  lands  start  within  a  relatively 
few  miles. 

In  1897,  minerals  and  coal  were  discovered  west  of 
Lethbridge,  Alberta,  Canada,  and  the  Canadian  government 
entered  into  an  agreement  with  the  Canadian  Pacific  Rail- 
way whereby  the  latter  was  to  build  a  line  of  railway  from 
MacLeod  west  into  and  through  the  Crows  Nest  Pass  for 
a  subsidy  of  3,500,000  odd  dollars,  and  also  a  land  grant  from 
the  Province  of  British  Columbia.  As  a  condition  of  re- 
ceiving this  subsidy,  however,  the  Canadian  Pacific  Railway 
Company   was    required   to   make    certain   reductions    in   its 


the  judiciary  committee,  strongly  advocated  the  acceptance  of  Dillon's  propo- 
sition in  the  lace  of  what  the  historians  ha%re  been  unanimous  to  describe 
as    "much    misdirected    objection". 

By  1883,  this  phase  of  railroad  legislation  was  definitely  passed.  In  that 
year  the  13th  Territorial  Assembly  repealed  the  act  intended  to  facilitate  the 
construction  of  the  Helena  and  Benton  road.  (Laws  13th  Session  1SS3,  p. 
137).  It  is  noteworthy  that  the  foundation  statute  providing  for  the  forma- 
tion of  railroad  corporations  specifically  provided  that  nothing  in  the  act 
should  be  construed  to  make  the  territory  or  any  municipality  responsible  for 
any  debts  or  obligations  of  any  character  contracted  by  such  corporations. 
(Sec.    19). 

The  net  receipts  to  December  31,  1023.  from  all  of  the  Northern  Pa- 
cific's land  grant  sources — land  sales,  timber  sales,  royalties  and  rents — 
plus  the  amount  of  the  deferred  payments  yet  due  under  contracts,  plus  the 
estimated  returns  to  be  received  from  unsold  lands,  equals  $100,065,732.07, 
whereas  the  Northern  Pacific  has  expended  upon  its  main  line  from  Lake 
Superior  to  Puget  Sound,  independently  of  branches  and  feeders,  a  sum  in 
excess  of  $300,000,000.00.  It  should  be  remembered  that  before  the  construc- 
tion of  the  Northern  Pacific  the  sale  price  of  all  public  lands  of  the  LTnited 
States  in  the  territory  penetrated  by  that  line  was  $1.25  per  acre.  The  con- 
struction of  the  Northern  Pacific  enabled  the  government  to  double  the 
price  of  adjacent  lands  and  they  were  readily  sold  thereafter  at  $2.50  an  acre. 
The  obligation  to  carry  government  shipments  at  reduced  rates  has  made  a 
difference  between  what  the  Northern  Pacific  has  received  for  its  services 
to  the  government,  and  what  it  would  have  received  if  it  were  not  for  the 
land  grant  restriction,  of  about  $14,000.000.00|  In  other  words,  of  the  $100.- 
000,000.00,  which  the  Northern  Pacific  has  received,  or  will  receive  from 
its  grant,  it  has  turned  back  into  the  United  States  Treasury  about 
$14,000,000.00  and  it  must  continue  to  accept  reduced  rates  fixed  by  the 
government  to  the  end  of  time  or  at  least  until  rail  transportation  is  super- 
seded   by    transportation    of    some    other    form. 

The   Northern    Pacific    and    other    land    grant    and    bond    aided    roads,    gen- 
erally  speaking,    transport   troops    and    government   property   at    50    per   cent    of 
the    tariff    rates    "subject    to    restrictions    imposed    by    law".      The    subject    of 
claims   for    transportation,    their   settlement,    etc,    is    covered   by   appendix   No 
7,    Manual    for   Quartermaster   Corps.    L'nited    States   Army,    1916. 
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westbound  rates  on  agriculture  implements,  binder  twine, 
on  certain  articles  of  hardware  and  on  fruit,  and  was  re- 
quired to  and  did  reduce  its  grain  rates  from  the  western 
provinces  to  Fort  William  li/2  cents  per  cwt.  in  1898  and 
another  11/2  cents  per  cwt.  the  following  year  below  the  pre- 
vailing rates  which  had  been  maintained  up  to  that  time  and 
which  were  already  on  a  low  basis  to  develop  the  Canadian 
Pacific's  lands. 

The  monopoly  of  transportation  which  had  been  granted 
to  the  Canadian  Pacific  Railway  having  expired,  the  Cana- 
dian Northern  was  formed  by  other  interests  in  1900  and 
acquired  the  Northern  Pacific  Railway's  lines  which  at  that 
time  stretched  northward  from  the  border  to  Winnipeg, 
Brandon  and  every  point  in  Manitoba,  and  which  had  been 
taken  over  by  the  Manitoba  Government.  In  consideration 
of  the  Manitoba  Government  guaranteeing  the  principal  and 
interest  on  the  bonds  issued  by  the  Canadian  Northern  Rail- 
way on  its  lines  in  the  province  of  Manitoba,  the  Canadian 
Northern  Railway  agreed  with  the  provincial  government  to 
further  reduce  the  grain  rates  from  Manitoba  to  Fort  Wil- 
liam and  a  reduction  of  3  cents  per  cwt.  was  accordingly 
made.  At  first  the  Canadian  Pacific  Railway  did  not  make 
a  similar  reduction  in  its  grain  rates  even  from  points  com- 
petitive with  the  Canadian  Northern  Railway  because  it  was 
only  a  paper  reduction.  The  Canadian  Northern  had  neither 
the  engines,  cars  nor  elevators  along  its  line  to  enable  it  to 
handle  the  grain,  so  the  Canadian  Pacific  Railway  main- 
tained its  rates  while  the  Canadian  Northern  in  accordance 
with  its  bargain  with  the  government  published  the  lower 
rates.  However,  when  the  Manitoba  government  discovered 
that  the  Canadian  Pacific  was  not  going  to  meet  the  lower 
rates  of  the  Canadian  Northern,  which  rates  were  applicable 
only  from  Manitoba,  it  entered  into  negotiations  with  the 
Canadian  Pacific  Railway  which  resulted  in  what  is  known 
as  the  "Manitoba  Agreement."  As  a  result  of  this  agreement 
the  Canadian  Pacific  Railway  received  some  further  conces- 
sions from  the  government  and  reduced  the  grain  rates  2 
cents  per  cwt.  below  the  Crows  Nest  Pass  rates,  which  new 
rates  existed  until  August,  1918.  Therefore  the  low  rates 
originally  established  by  the  Canadian  Pacific  to  develop 
this  territory  were  reduced  5  cents  per  cwt.  as  a  result  of 
the  Crows  Nest  Pass  Act  and  the  Manitoba  Agreement. 

In  1918,  upon  the  application  of  the  Railway  Association 
of  Canada,  the  Board  of  Railway  Commissioners  of  Canada 
increased  the  grain  rates  to  the  Crows  Nest  Pass  basis,  the 
Railway  Commissioners  being  bound  by  the  provisions  of  the 
Crows  Nest  Pass  Agreement,  but  not  by  the  Manitoba  Agree- 
ment.    Subsequently,  owing  to  increased  cost  of  operations 
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during  the  war,  another  application  for  increased  rates  was 
made  by  the  Canadian  lines  and,  as  a  result  of  an  act  of  Par- 
liament, the  Crows  Nest  Pass  rates  were  abrogated  for  a 
period  of  three  years  beginning  in  July,  1919,  and  the  grain 
rates  then  existing  were  increased  25  per  cent  in  certain 
territory  and  40  per  cent  in  other  territory. 

After  or  just  prior  to  the  expiration  of  this  three-year 
period,  in  July,  1922,  the  Canadian  Pacific  Railway,  there 
having  been  no  reduction  in  the  operating  cost,  requested  the 
government  to  abrogate  entirely  the  Crows  Nest  Pass  Agree- 
ment. Although  it  was  shown  that  the  rates  on  grain  to 
Fort  William  as  they  stood  in  July,  1922,  were  as  low  as 
the  Canadian  railways  could  afford  and  lower  than  they 
were  for  similar  movements  in  any  other  part  of  the  Do- 
minion, the  government  refused  to  further  suspend  the  ap- 
plication of  the  Crows  Nest  Pass  Agreement  and  on  July  6, 
1922,  the  Crows  Nest  Pass  rates  were  restored. 

It  is  about  1,243  miles  from  Calgary  to  Fort  William 
and  the  rate  on  grain  is  26  cents  per  cwt.  as  compared  with 
an  export  rate  of  31 V2  cents  and  a  domestic  rate  of  37^ 
cents  from  Fort  William  to  Montreal,  a  distance  of  1,000 
miles,  and  as  compared  with  an  export  rate  of  25  cents  from 
Calgary  to  Vancouver,  a  distance  of  640  miles.  The  Crows 
Nest  Pass  Agreement  resulted  in  reducing  the  rates  on  every 
mile  of  railway  that  was  subsequently  built. 

A  leading  Canadian  Traffic  Official  has  said:  "The  rates 
on  grain  at  the  present  in  Canada  to  Ft.  William  are  lower 
than  they  are  in  any  other  province  of  the  Dominion,  with 
the  exception  of  the  three  prairie  provinces.  They  are  lower 
than  they  should  be  with  our  operating  costs.  They  are  lower 
than  they  should  be  under  the  investigation  of  the  Board  of 
Railway  Commissioners  itself  because  the  Board  of  Railway 
Commissioners  raised  those  rates  when  the  act  was  sus- 
pended, and  there  has  been  nothing  that  has  transpired  since 
then  that  has  reduced  the  railway  costs;  consequently  the 
higher  rates  that  were  reduced  are  the  rates  that  should  be 
in  force  in  western  Canada  today." 

When  the  Crows  Nest  Pass  Agreement  was  made  prob- 
ably not  more  than  20,000,000  bushels  of  grain  moved,  where- 
as today  more  than  300,000,000  bushels  move  to  the  Lakes. 
The  3  cent  per  cwt.  reduction  made  as  a  result  of  the  Crows 
Nest  Pass  Agreement  has  cost  the  Canadian  Pacific  Railway 
twice  over  the  amount  it  received  in  consideration  of  mak- 
ing the  reduction,  and  it  would  be  glad  to  be  relieved  of  the 
Crows  Nest  Pass  Agreement  and  have  its  rates  today  fixed 
by  the  Board  of  Railway  Commissioners.  Grain  constitutes 
19  per  cent  of  the  tonnage. 
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The  Meaning  of  Reductions. 

Leaving  out  of  view  now,  the  question  of  whether  re- 
duced rates  causing  losses  in  large  sums  to  the  carrier  will 
not  ultimately  injure  the  farmer,  in  that  the  losses  will  re- 
flect in  the  ability  of  the  carrier  to  furnish  adequate  and 
satisfactory  service,  it  may  be  well  to  state  in  dollars  and 
cents,  just  what  savings  will  be  made  to  individual  farmers 
as  the  result  of  rate  reductions  in  various  percentages.  The 
record  contains  many  statements  to  the  effect  that  even  a 
small  reduction  will  save  agriculture,  that  a  little  bit  will 
help  a  lot  and  that  if  some  reduction  is  not  ordered,  agri- 
culture is  ruined.  Using  the  figures  furnished  by  the  State 
Department  of  Agriculture  covering  (a)  the  average  acreage 
in  wheat  per  farmer  and  (b)  the  average  yield  per  acre  to 
obtain  the  average  crop  per  farmer,  we  have  applied  the 
freight  rate  from  representative  Montana  points  to  that  crop 
and  then  stated  the  meaning  in  dollars  and  cents  of  reduc- 
tions of  10,  15  and  25  per  cent  under  present  rates.  The 
results  completely  refute  any  suggestion  that  the  present 
plight  of  agriculture  in  Montana  is  due,  in  a  large  part,  to 
transportation  costs  or  that  transportation  costs  are  ruining 
agriculture.  Based  on  figures  for  the  year  1923,  which  show 
an  average  acreage  in  wheat  per  farmer,  of  100  acres  and 
an  average  yield  per  acre  of  14.9  bushels  of  wheat,  thereby 
giving  an  average  production  of  1,490  bushels  per  wheat 
farm,  the  results  follow: 


100    ACRES    IN    WHEAT 
100  ACRES— AV.    14.9   BU.    PER  ACRE—  AV.    1490    BU. 


PER   WHEAT    FARM 


TO 

MINNEAPOLIS 
FROM 


RATE 


100 
lbs. 


Bushel 


Freight 

Chgs.  per 

Average 

Farm 


Saving 
account  reduction  in  Freight 
Rate  of 


10' 


15% 


25% 


Glendive 

Scobey     

Malta    

Roundup 
Billings 
J.ewistown 
Great    Falls 
Bozeman     ... 
Kalispell     ... 
Missoula 


31 

18.6 

1 
$277.14 

37.5 

22.5 

335.25 

37.5 

22.5 

335.25 

39.5 

23.7 

353.13 

39.5 

23.7 

353.13 

42 

25 . 2 

375.48 

42 

25.2 

375.48  | 

42 

25.2 

375.48  I 

48 

28.  S 

429.12  1 

4S 

28. S 

429.12  | 
1 

$27.71 
33.53 
33.53 
35.31 
35.31 
37.55 
37.55 
37.55 
42.91 
42.91 


$41.57 
50.29 
50.29 
52.97 
52.97 
56.32 
56.32 
56.32 
64.37 
64.37 


$  69.29 
83.81 
S3. SI 
88.28 
88. 2S 
93. S7 
93.87 
93.87 
107.28 
107.2S 
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85    ACRES     IN     WHEAT 
85   ACRES— AV.    14.9    BIT.    PER    ACRE— AV.    1267    BU.    PER   WHEAT    FARM 


TO 

MINNEAPOLIS 
FROM 


RATE 


100 
lbs. 


Bushel 


Freight 

Chgs.  per 

Average 

Farm 


Saving 
account  reduction  in  Freight 
Rate  of 


10% 


15% 


Glendive    I  31       |  18.6  |  $235.66  |  $23.57  I  $35.35  |  $58.92 

Scobey     |  37.5  I  22.5  |  285.08  |  28.51  |  42.76  |  71.27 

Malta   |  37.5  22.5  |  285. OS  2S.51  |  42.76  |  71.27 

Roundup     |  39.5  |  23.7  I  300.28  |  30.03  |  45.04  75.07 

Billings    |  39.5  |  23.7  1  300. 2S  30.03  |  45.04  |  75.07 

Lewistown      I  42       |  25.2  |  319.28  |  31.93  I  47.89  '  79.82 

Great    Falls |  42       |  25.2  [  319.28  J  31.93  |  47.89  !  79. S2 

Bozeman      |  42       |  25.2  |  319.28  1  31.93  |  47.89  !  79.82 

Kalispell     !  4S       |  28.8  |  364.90  |  36.49  |  54.74  I  91.23 

Missoula      1  48       |  28. S  |  364.90  |  36.49  |  54.74  91.23 


Certainly,  wheat  agriculture  in  Montana  is  not  such  a 
marginal  undertaking  as  to  depend,  for  its  very  life  on  from 
$23.57  to  $107.28  per  farmer  per  year.  The  most  speculative 
wheat  grower  would  not  take  such  hazards. 

It  must  be  plain  to  any  fair-minded  person  that  the 
dificulties  now  being  experienced  by  the  producers  of  wheat 
in  Montana  are  not  due  solely,  or  even  in  a  large  part,  to  the 
freight  rates.  They  are  due  to  a  great  many  factors  over 
which  this  Board  or  the  railroads  have  no  control.  Among 
these  factors  are:  the  low  price  received  for  grain  as  com- 
pared with  the  high  price  in  previous  years  due  to  war  con- 
ditions ;  increased  cost  of  production,  due  to  advances  in  labor, 
seed  and  machinery  costs  and  taxes;  over-expansion  during 
the  prosperous  war  years;  failure  to  diversify  crops;  greatly 
reduced  yields  through  severe  and  repeated  drouths;  greatly 
reduced  yields  through  severe  and  repeated  insect  plagues ; 
unwise  extension  of  credit  and  to  some  degree  to  inexpe- 
rience and  inefficiency  of  the  farmer  himself,  particularly 
homesteaders,  those  attempting  to  grow  grain  on  soil  not 
adapted  to  such  a  crop  except  under  most  favorable  con- 
ditions ;  positive  disregard  for  or  marked  neglect  of  the  rudi- 
ments of  successful  agriculture.  The  three  causes  first 
named  are  in  reality  effects.  They  are  the  effects  of  a 
world  war.  The  fact  that  the  price  of  wheat,  for  instance, 
has  gone  down  and  simultaneously  the  price  of  corn  has  gone 
up  during  a  period  when  there  has  been  no  change  in  the 
rate  on  either  commodities,  again  demonstrates  the  fallacy 
of  any  claim  that  freight  rates  are  a  material  factor  in 
changing  the  condition  of  the  agricultural  industry.  Indeed, 
in  the  face  of  depression  of  prices  for  wheat,  Montana  wheat 
growers  shipped  more  wheat  in  1920  than  in  1919  and  with 
prices  going  steadily  downward,  more  wheat  in  1921  than  in 
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1920 ;  more  in  1922  than  in  1921  and,  it  seems  at  this  day,  at 
least  as  much  in  1923  as  in  1922. 

The  case  brought  by  this  Board  in  1923  for  lower  freight 
rates  and  now  pending,  is  grounded  on  the  principle  that 
Montana  should  be  incorporated  along  with  states  to  the 
East  of  it  in  a  blanket  freight  rate  structure,  whereby  its 
wheat  and  grain  producers  will  be  equalized,  so  far  as  dis- 
tance is  concerned,  with  producers  in  the  Missouri  and  Mis- 
sissippi basins. 
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The  situation  with  reference  to  Montana  intrastate 
coarse  grain  rates  is  quite  similar  to  that  relating  to  rates 
on  wheat,  namely  that  the  intrastate  rates  are  lower  than 
similar  rates  and  also  interstate  rates  generally  applicable  in 
this  territory. 


Sand   Coulee,    Mont. 


Miles 


Montana 
R.  R. 
Com- 
mis- 
sion 
Scale 


Rate 


5  |  101 

10  |  101 

25  1  113 

50  |  124 

75  |  158 

100  1  169 

125  |  180 

150  |  191 

175  |  214 

200  |  225 

225  |  236 

250  |  248 

275  |  281 

300  |  !!U3 

325  |  304 

350  1  315 

375  |  338 

400  |  349 

425  |  360 

450  |  371 

475  |  405 

500  1  416 

5  |  101 

10  1  101 

25  1  113 

50  |  124 

75  |  158 

100  ]  169 

125  1  ISO 

150  1  191 

175  1  214 

200  |  225 

225  |  236 

250  |  248 

275  |  281 

300  |  293 

325  |  304 

350  |  315 

375 338 

400  1  349 

425  360 

450  1  371 

475  |  405 

500  |  416 


*Holmes 
<Sc  Hal- 

lowell 
Scale 


Rate 


85 
85 
85 
102 
128 
145 
168 
182 
204 
219 
241 
255 
273 
286 
30? 
316 
334 
346 
358 
371 
383 
395 


Coloradi 
east  of 
Pueblo 


Rate 


TO 


Miles 


130 
130 
180 
210 
230 
250 
310 
320 
350 
370 
390 
410- 
450 
480 
520 
550 
570 
590 
620 
650 
6S0 
690 


Belt,     Mont I  21 

Spion    Kop,     Mont |  41 

Stanford,    Mont.    |  64 

Moccasin,    Mont |  82 

Barrows,     Mont.     |  109 

Nihill,     Mont |  129 

Vaughn,    Mont j  27 

Brady,     Mont |  70 

Naismith,     Mont j  105 

Seville,    Mont 148 

Summit,    Mont |  199 

Belton,     Mont |  244 

Havre,     Mont ]  13S 

Zurich,     Mont |  169 

Coburg,     Mont 19S 

Saco,    Mont |  252 

Glasgow,     Mont |  291 

Wolf    Point,     Mont 341 

Culbertson,    Mont I  395 

Mondak,    Mont I  424 


Rate 


113 
124 
135 
15S 
169 
180 
124 
158 
169 
203 
225 
248 
192 
214 
225 
259 
293 
315 
349 
360 


Kirby,  Wyo.  to 


Worland,    Wyo |  21 

Manderson,     Wyo |  39 

Greybull.    Wyo I  56 

Dovell.    Wyo |  94 

Frannie,    Wyo j  111 

Powell,    Wyo |  130 

Boysen,    Wyo 28 

Lysite,    Wyo 64 

Powder    River,    Wyo 107 

Casper,    Wyo 146 

Douglas,    Wyo 199 

Wendover,    Wyo 245 

Bishop,    Wyo 135 

No.    Glenrock,    Wyo 170 

Douglas,    Wyo |  199 

Guernsey,    Wyo j  253 

Henry,     Neb I  294 

Atkins    Siding.    Neb I  342 

Hemingford,    Neb 401 

Belmont,     Neb 427 


169 
192 
192 
203 
203 
203 
180 
203 
225 
225 
306 
315 
225 
306 
306 
315 
360 
360 
360 
360 
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Rock    Springs,    Utah 


Miles 

Montana 
R.  R. 
Com- 
mis- 
sion 
Scale 

*Holmes 
&  Hal- 
lowell 
Scale 

Colorado 
east  of 
Pueblo 

1 
TO                                     |  Miles 

Rate 

Rate 

Rate 

Rate 

5 

!               I 

101                85 
101                  85 

130 
130 
180 
210 
230 
250 
310 
320 
350 
370 
390 
410 
450 
480 
520 
550 
570 

Peru,    Wyo |      23 

225 

10 

Granger,    Wyo |       45 

210 

25    |       113                85 

50                         124              102 

Church    Buttes,     Wyo...|       57 
Carter,    Wyo 73 

210 
210 

75    |       158              128 

100                   |       169       |       145 

Millis,    Wyo.     Ill 

210 

Wahsatch,     Utah 126 

210 

125                   |       180              168 

Bryan,     Wyo |       2S 

189 

150                          191              182 

Carter,    Wvo |       73 

210 

175    |       214              204 

200                          225               219 

Knight,     Utah    1     107 

Echo,      Utah     |     151 

210 
210 

225    |       236       |       241 

250                   |       248              255 

Ogden,     Utah    ..                       191 

210 

Coulam,     Ida |     269 

270 

275    |       281              273 

300                           293               286 

Castle    Rock,    Ida.            |     135 
Wanship,    Ida.     .                     164 

210 
210 

325    |       304              304 

350                         315              316 

Ogden,    Utah    ..              |     191 

210 

Arimo,    Idaho    |     243 

293 

375                         338              3^4 

Fort  Hall,    Idaho  |     271 

349 

400                    |        349        |        346               590 

Payne,     Idaho     |     316 

360 

425                          360       |       358 

620 
650 
680 

690 

Spencer,    Ida 374 

360 

450                          371               S71 

Lima,     Mont.                    .  ..]     405 

360 

475    

500    

405 
416 

383 
395 

Roslyn.    Wash.,    to 

5 

1 

1     101 

I       101 
|       113 
1       124 

1       158 

1       169 

|       180 

85 
85 
85 
102 
128 
145 
168 
182 
204 
219 
241 
255 
273 
286 
304 
316 
334 
346 
358 
371 
383 
395 

130 

130 

180 

210 

230 

250 

310 

320 

350 

370 

390 

410 

450 

480      " 

520 

550 

570 

590 

620 

650 

680 

690 

Thorp,    Wash 

21 

41 

54 

80 

109 

125 

28 

73 

102 

152 

199 

244 

13S 

172 

199 

250 

291 

340 

396 

124 

10 

25    

Umtanum,     Wash. 
Hillsdale.     Wash.     . 

147 
158 

50    .. 

Monte,    Wash 

169 

75 

214 

100    

Chandler,    Wash 

237 

125    

Ellensburg,     Wash. 

124 

150    

1       191 

!       214 

....]       225 
|       236 
|       248 
|       281 
|       293 
|       304 
|       315 
|       33S 

1       349 

|       360 

1       371 

|       405 
1       416 
I 

169 

175 

Mabton,     Wash. 

203 

200 
225    . 

Kennewick,    Wash. 
Hatton,    Wash 

270 
293 

250    

Tokio.     Wash.     ..  . 

315 

275    

Badger,    Wash.    

248 

300 
325 

Eltopia,     Wash.         

Hatton,     Wash.     . 

293 
293 

350 
375 

Keystone,     Wash. 
Marshall,     Wash 

315 
315 

400 

Athol.     Ida. 

405 

425 

428 

450 
475 
500 

Bellingham,    Wash,    to 


5 
10 
25 

!     101 

....     101 

....  113 
|  124 
1  158 
1  169 
,  1  180 
1  191 
|  214 
|  225 
|  236 
|       248 

....|  281 
|  293 
|  304 
|  315 
1  338 
|  349 
1  360 
1  371 
1       405 

1       416 

85 
85 
85 
102 
128 
145 
168 
182 
204 
2"19 
241 
255 
273 
286 
304 
316 
334 
346 
358 
371 
383 
395 

130 
130 
180 
210 
230 
250 
310 
320 
350 
370 
390 
410 
450 
480 
520 
550 
570 
590 
620 
650 
680 
690 

Budington,    Wash 

Stanwood.     Wash. 
Kruse,    Wash 

24 

40 

54 

80 
110 
126 

2S 

71     " 
106 
151 
201 
244 
136 
169 
196 
254 
290 
343 

113 
113 
113 

50 
75 
100    

Sulton,     Wash 

Grotto,     Wash 

Scenic,    Wash 

192 
225 
259 

125 
150 
175    

Mt.    Vernon,    Wash 

Snohomish,     Wash. 
Halford,     Wash 

113 
"    126 

225 

200    

Merritt,     Wash 

293 

225    

Malaga,    Wash 

338 

250 

Wells,     Wash 

394 

275 

Tye,    Wash 

270 

300 

Drury,     Wash 

304 

325 
350 

Wenatchee,     Wash 

Pateros,     Wash 

327 
405 

375 

Omak,     Wash 

450 

400 
425 
450 
475 
500    

Nighthawk,    Wash. 

473 

^Applies   from   Uuluth   and    related    Lake    Superior  ports   to    points  in  Minnesota, 
North  Dakota  and   South   Dakota. 
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Defendants'  exhibits  show  that  bituminous  coal  consti- 
tutes a  very  heavy  portion  of  the  Montana  intrastate  ton- 
nage. Montana  intrastate  coal  rates  were  fixed  by  this 
Board  after  a  thorough  investigation.  Lower  rates  were 
made  to  apply  on  slack  coal  than  on  lump  coal;  bituminous 
slack  coal  rates  vary  from  78  per  cent  to  93  per  cent  of  the 
lump  rates.  Rates  for  hauls  over  two  or  more  lines  of  rail- 
way were  also  established  on  a  basis  slightly  higher  than  for 
application  over  one  line.  Subsequently  rates  were  fixed 
by  this  Board  on  lignite  slack  on  basis  of  80  per  cent  of  the 
lump  rates.     14  M.  U.  R.  118. 

An  examination  of  the  above  table  will  show  that  Mon- 
tana is  again  favored  with  rates  on  coal  lower  than  rates 
generally  applicable  in  this  northwestern  territory  and  sub- 
stantially lower  when  compared  with  rates  applying  in 
Colorado,  East  of  Pueblo,  and  the  Montana  rates  might  well 
be  considered  low  when  compared  with  the  Holmes  &  Hal- 
lowell  scale  which  applies  from  Duluth  and  related  Lake  Su- 
perior ports  to  points  in  Minnesota,  North  Dakota  and  South 
Dakota.  The  Holmes  &  Hallowell  scale  was  fixed  by  the 
Interstate  Commerce  Commission  for  application  in  a  terri- 
tory of  much  greater  traffic  density  and  in  which  the  volume 
of  movement  is  much  heavier  than  in  Montana.  Compara- 
tive, rates  for  an  average  haul  on  coal  traffic  of  250  miles 
are  as  follows:  Montana  $2.48  from  Duluth,  $2.55,  Colorado 
East  of  Pueblo,  $4.10,  Kirby,  Wyoming  to  Wendover,  Wyom- 
ing, $3.15,  Rock  Springs,  Wyoming,  to  Arimo,  Idaho,  $2.93, 
Roslyn,  Washington,  to  Keystone,  Washington,  $3.15  from 
Bellingham,  Washington,  to  Wells,  Washington,  $3.94.  In 
the  winter  of  1921  and  1922,  the  Interstate  Commerce  Com- 
mission made  a  very  thorough  investigation  of  the  rates  on 
coal  in  the  Rocky  Mountain  states,  at  which  this  Board  ap- 
peared as  a  party  complainant  and  the  Federal  Commission, 
in  its  report  of  June  16,  1923,  in  Re  Western  Coal  Rates,  80 
I.  C.  C.  383,  404,  said  the  following  with  reference  to  the 
Montana  intrastate  coal  rates:  "The  above  comparison  dis- 
closes that  the  Montana  scale  does  not  vary  in  any  marked 
degree  from  the  scale  prescribed  in  the  Holmes  &  Hallowell 
case.  The  average  rate  under  the  former  for  the  distances 
shown  is  $3.31  and  under  the  latter  $3.22,  a  difference  of 
only  9  cents.  Differences  of  0.5  cent,  1  cent,  3  cents  and  6 
cents  are  to  be  observed  while  the  maximum  difference  is 
29.5  cents.  The  Holmes  &  Hallowell  scale  applies  from  Du- 
luth, Minn.,  and  related  Lake  Superior  ports  to  points  in  Min- 
nesota, North  Dakota,  and  South  Dakota,  a  territory  in  which 
no  unusual  or  difficult  operating  conditions  are  encountered. 
On  the  other  hand,  the  Monana  rates  apply  through  a  very 
different  character  of  country.     For  example,  the  main  line 
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of  the  Northern  Pacific  crosses  Bozeman  Mountain  over  a 
grade  of  1.8  per  cent,  and  the  mountains  at  Butte  and  Helena 
over  grades  of  2.2  per  cent.  Grades  which  require  the  use 
of  helper  locomotives  are  common  throughout  the  State 
*     *     * 

"When  consideration  is  given  to  the  more  severe  operat- 
ing conditions  in  Montana,  particularly  in  western  Montana, 
than  exist  in  Minnesota,  North  Dakota,  and  South  Dakota, 
and  the  level  of  the  rates  prescribed  in  the  Holmes  &  Hallo- 
well  case,  it  can  not  be  said  that  the  Montana  rates  are  exces- 
sive, and  this  conclusion  is  strengthened  by  the  comparisons 
offered  by  the  carriers  between  the  rates  in  Montana  and 
rates  for  corresponding  distances  elsewhere  in  the  West." 
(Bold  face  ours). 
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In  the  above  table,  comparisons  are  made  with  rates  on 
cement  applicable  from  producing  points,  namely  Trident, 
Montana,  to  stations  in  Montana,  from  Metaline  Falls,  Wash- 
ington to  stations  in  Idaho,  Washington  and  Montana,  from 
Bellingham,  Washington,  to  stations  in  Washington,  from 
Devil's  Slide.  Utah,  to  stations  in  Utah  and  also  with  rates 
fixed  by  the  Interstate  Commerce  Commission  in  Kansas, 
Nebraska,  South  Dakota  and  Colorado,  also  Wyoming  and 
Montana  on  the  Burlington  Railroad  on  interstate  traffic 
and  from  Duluth  to  points  in  Minnesota  and  North  Dakota. 
These  comparisons  show  that  the  rates  fixed  by  this  Board 
for  application  from  Trident,  Montana,  are  not  unjust  or 
unreasonable,  for  instance,  rate  from  Trident  to  Billings,  170 
miles  is  15^  cents,  Metaline  Falls,  Washington,  to  Wrells, 
Washington,  19  cents,  from  Bellingham,  Washington,  to 
Baldi,  Washington,  16  cents,  from  Devil's  Slide,  Utah,  to 
Batise  Springs,  Utah,  291/2  cents.  In  fact  a  comparison  of 
all  rates  shows  that  the  rates  from  Trident  are  generally 
lower  than  those  from  Washington  manufacturing  points  and 
Devil's  Slide,  Utah,  and  also  lower  than  the  scales  fixed  by 
the  Interstate  Commerce  Commission  for  application  in  ter- 
ritory East  and  Southeast  of  Montana.  In  connection  with 
the  Montana  rates  we  desire  to  direct  particular  attention  to 
the  fact  that  on  April  28,  1921,  in  I.  &  S.  Docket  No.  B-8, 
re  Rates  on  Road  Building  Material,  14  M.  U.  R.  37,  we  re- 
moved the  entire  increase  of  25  per  cent  made  effective 
September  1,  1920  under  Ex  Parte  74.  This  removal  was 
justified  after  a  thorough  investigation  of  cement  rates, 
when  it  was  found  that  an  emregency  existed.  The  rates 
as  established  by  that  order  were  scheduled  to  expire  on  No- 
vember 20,  1921,  but  a  subsequent  investigation  made 
permanent  the  removal  of  the  increase,  as  fixed  by  this  in- 
vestigation. 


SAND     AND     GRAVEL 
(In    cents   per   100 

RATES 

lbs.) 

Mon- 
tana 

Idaho, 
Wash- 
ington 
Oregor 

UTAH 

Wyom- 
ing 

North 
Dak. 

MILES 

South 

of 
Ogden 

D.&R. 
G.  Sta- 
tions 

North 

& 
West 

of 
Ogden 

South 
Dak. 

5     

2.5 

2.5 

3 

4 

5.5 

6 

7 

7.5 

2.5 
2 .  5 
3.5 
4.5 
6.5 

8 
8.5 

3.5 
3.5 
4.5 
7 

S.5 
9.5 
1      11 
11.3 

1 

4 
4 
g 

7 
1       8 
1       S.5 
|       9.5 
|     10  5 

1 

3.5 

<* 
6 

t       8 
I       9.5 

1     H 
|     12.5 

1 

2^ 

3.3 

4.5 
6.2 
6.7 

7.8 
8.4 

1 

3.5 

3.5 

4 
1        5 

6.5 

7 

7 
1 

1 

10     

J 

25     

4 

50     

4 

75     

5.5 

100     

6.5 

125     

7.5 

150     

8.5 

1 
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Montana  intrastate  rates  on  sand  and  gravel  show  a 
rather  unusual  situation  in  that  they  are  generally  lower 
than  the  rates  for  equal  distances  in  Idaho,  Washington, 
Oregon,  Utah,  Wyoming,  North  Dakota  and  South  Dakota 
and  but  from  nothing  to  IV2  cents  higher  than  in  Minnesota. 
While  no  interstate  comparisons  have  been  made  in  the 
above  table,  an  examination  of  applicable  tariffs  discloses 
that  they  are  very  much  higher  than  the  Montana  interstate 
rates ;  the  latter  are  31  per  cent  lower  than  the  rates  in 
effect  prior  to  General  Order  No.  28,  effective  June  25,  1918, 
up  to  150  miles.  Comparisons  of  rates  on  these  commodities 
are  confined  to  distances  not  exceeding  150  miles,  because 
the  evidence  shows  very  conclusively  that  it  was  very  seldom 
they  move  greater  distances  and  that  the  average  haul  is 
less  than  100  miles. 

Our  investigation  involving  cement  rates  in  I.  &  S. 
Docket  B-8  also  included  rates  on  sand  and  gravel  and  what 
we  said  above  with  respect  to  cement  rates  in  so  far  as  the 
removal  of  the  increase  of  25  per  cent  made  effective  under 
Ex  Parte  74,  applies  equally  to  rates  on  sand  and  gravel. 
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It  will  be  noted  from  the  above  comparisons  that  the 
Montana  intrastate  rates  are  generally  lower  than  the  intra- 
states rates  in  Utah,  Idaho,  Oregon,  Wyoming,  South  Dakota 
East  of  the  Missouri  River  and  Arizona,  and  substantially  the 
same  as  the  North  Dakota  intrastate  rates.  Rates  for  a 
haul  of  150  miles  are  illustrative  of  the  situation.  Montana 
22  cents,  Utah  and  Idaho  33  cents,  Oregon  25  cents,  Wyom- 
ing 32  cents,  North  Dakota  22  cents,  South  Dakota,  West  of 
the  Missouri  River  33  cents,  South  Dakota  East  of  the  Mis- 
souri River,  22  cents  and  Arizona  34  cents. 

In  addition  to  the  rates  on  the  foregoing  statement  there 
are  in  effect  from  many  producing  points  to  the  large  con- 
suming markets  within  Montana  special  commodity  rates 
which  place  producers  on  a  substantial  equality  in  so  far  as 
the  larger  markets  are  concerned.  By  reason  of  this  adjust- 
ment complainant,  in  his  reply  brief,  states:  "Moreover,  the 
State  showed  by  the  official  tariffs  of  the  carriers,  that  there 
was  discrimination  between  localities  in  Montana."  Tariffs 
do  not  show  discrimination.  Any  discrimination  which  exists 
must  not  exceed  that  whch  is  warranted  by  the  differences  in 
circumstances  and  conditions,  and  whether  or  not  it  shall  be 
removed  is  not  measured  by  its  amount,  whether  large  or 
small,  but  by  a  determination  of  whether  or  not  it  is  undue. 
Therefore,  not  all  discriminations  are  unlawful  and  if  based 
on  reason  and  good  cause  they  cannot  be  condemned  as  un- 
reasonable. Complainant  shows  no  reasons  even  tending  to 
condemn  the  existing  rates  as  being  discriminatory  as  be- 
tween localities. 
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HAY     RATES 

(In  cents  per  100  lbs.) 


MILES 

Montana 

Idaho 
Oregon 

Washington 

east  of 

Cascades 

&  between 

East  and 

West 

Washington 
Coast 
Line 

Utah 

Wyo 

South 

Dakota 

West  of 

Mo. 

Ritrer 

South 

Dakota 

East  of 

Mo. 

River 

25              |          7.5 
50             |       10.5 
75              |       12 
100              |       14 
125             |       17 
150              |       18.5 
175              |       19.5 
800             |       21.5 
225              |        24 
250             |       25.5 
275     .        |       27 
300              |        2S 
350     .        |       31 
400              |        34 
450              |        35.5 
500             1       38.5 
1 

7.5 
11.5 
14 
17 

19.5 
22.5 
25.5 
28 
31 
34 

36.5 
39.5 
42 
45 

6 
10.5 
12 
13 
16 
17 

18.5 
19.5 
22 

24 
25 
27 
30 

4.5 

6 
10 

10.5 
13 
14 
16 

16.5 
17 

IS.  5 
19.5 
20.5 
22 
.... 
.... 
.... 

7.5 
10 

11.5 
14 
16 
17 

19.5 
21.5 
24 

25.5 
27 
2S 

32.5 
35.5 
39.5 
42 

10        |        8.5 
11.5  1     12.5 
13       1     15.5 
17       |     19 
19.5   |     21 
22.5   |     23 
25.5  |     25 
28       1     26 
30       1     2S 
32.5   |     29 
34       |     31 
36.5   |     33 
39.5  |     35 
42       |     38 
48        |      41 
49.5   |     43 
1 

9.5 
12.5 
14.5 
16.5 
19.5 
20.5 
23 

24.5 
27 
28 
30 
31 

33.5 
36.5 

The  above  table  compares  Montana  intrastate  rates  with 
intrastate  rates  applicable  in  states  adjacent  to  Montana  and 
it  will  be  noted  that  the  Montana  rates  are  lower  than  the 
rates  in  Idaho,  Oregon,  Wyoming-  and  South  Dakota,  both 
East  and  West  of  the  Missouri  River,  and  only  slightly  high- 
er than  the  Washington  rates  East  of  the  Cascade  Mountains 
and  in  North  Dakota. 
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The  above  table  is  a  comparison  of  the  Montana  intra- 
state rates  on  horses,  fat  cattle,  fat  sheep  and  hogs  with 
intrastate  rates  and  interstate  rates  applicable  in  and  be- 
tween states  in  the  Northwest.  While  there  are  some  differ- 
ences in  these  rates  on  the  various  Montana  lines,  the  above 
Montana  rates  as  applying  on  the  Great  Northern  are  fairly 
representative  of  the  entire  situation.  These  comparisons 
do  not  indicate  that  the  Montana  rates,  as  a  whole,  are  out 
of  line.  The  intrastate  movement  of  live  stock  in  Montana 
consists  chiefly  of  stock  cattle  and  stock  sheep  and  in  this 
connection,  rates  are  available  on  such  traffic  in  single  car- 
lots  and  in  lots  of  ten  cars  or  more,  materially  lower  than 
shown  in  the  above  table.  The  stock  cattle  and  stock  sheep 
rates  were  fixed  by  the  Board  some  years  ago,  after  a  thor- 
ough investigation,  in  order  to  promote,  as  far  as  that  end 
was  legitimate,  the  livestock  industry. 
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LUMBER    RATES 
(In    Cents    per    100    Lbs.) 


n 

From 

From 

Missoula.     Mont. 

Miles 

Rate 

Libby,    Mont. 

Miles 

Rate 

2 

To 

To 

10 

Bonner,     Mont. 

6 

4.5 

Ripley.     Mont. 

7 

2.5 

25 

Bonita 

24 

6 

Warland 

23 

4.5 

50 

Drummond 

49 

8 

Rondo 

50 

S.5 

75 

Orwell 

72 

9 

Fortine 

75 

11.5 

100 

Blossburg 

99 

11 

Olney 

99 

13 

125 

East    Helena 

124 

13 

Columbia    Falls 

125 

14 

150 

Lewark 

150 

14 

Nyack 

150 

14 

175 

Lombard 

173 

16 

Highgate 

175 

11 

200 

Manhattan 

197 

17 

Kilroy 

201 

16 

225 

Chestnut 

224 

17.5 

Bombay 

225 

17 

250 

Mission 

246 

19.5 

Baltic 

248 

17 

275 

Big    Timber 

275 

21.5 

A  ndale 

274 

18.5 

300 

Reed    Point 

299 

22 

Conrad 

300 

24.5 

350 

Yegan 

348 

25 

Gordon 

350 

24.5 

4T)0 

Waco 

400 

27 

Chinook 

395 

25 

450 

Howard 

449 

29 

Dodson 

443 

29.5 

500 

Fort    Keogh 

500 

29.5 

Beaverton 

492 

31.5 

550 

Cato 

547 

33 

Wiota 

546 

35 

600 

Iona 

597 

35 

Poplar 

597 

36 

625 

Yates 

617 

36 

Culbertson 

630 

37.5 

From 

05  1 

From 

| 

Sand    Point,    Idaho 

Miles 

Rate 

~ 

Spokane,    Wash. 

Miles 

Rate 

To 

§1 

To 

1 

25 

Dean,    Ida. 

25 

7 

Noxon,     Mont. 

49 

11.5 

50 

Careywood 

50     ! 

7 

White   Pine 

73 

14 

75 

Culver 

75     | 

11.5 

Woodlin 

99 

16 

100 

Cedar    Spr,     Mt. 

105     1 

1J.5 

Knowles 

123 

18.5 

125 

Furlong 

121     1 

20 

Ravalli 

151 

18.5 

150 

Kildee 

150     1 

21.5 

Nagos 

176 

18.5 

175 

WeeUsville 

173     | 

21.5 

Turah 

197 

20 

200 

Knowles 

191     f 

21.5 

Drummond 

227 

22.5 

225 

Flathead 

225     I 

21.5 

Gold    Creek 

251 

22.5 

250 

DeSmet 

250     I 

21.5 

Gilbert 

274 

22.5 

275 

Clinton 

273     1 

22.5 

Birdseye 

300 

22.5 

300 

Hellgate 

299     j 

25 

Toston 

352 

31.5 

350 

Race    Track 

345     1 

25 

Storey 

402 

34 

400 

Spiro     Rock 

398 

31.5 

Springdale 

450 

36 

450 

Logan 

478 

35.5 

Wataga 

501 

38.5 

500 

Livingston 

439 

37.5 

Dockwood 

553 

40.5 

550 

Patcum 

549 

40 

Custer 

599 

42 

fiOO 

Laurel 

599 

42 

Sanders 

627 

52 

62." 

Huntley 

627     i 

: 

43 
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From 

From 

Seattle.     Wash. 

Miles 

Rate 

Weiser,    Idaho 

Miles 

Rate 

To 

To 

Black      River,      Wash. 

10 

4.5 

Crystal,     Ida. 

6 

4.5 

Auburn 

21 

5 

New    Plymouth 

24 

7 

Eagle    Gorge 

50 

6.5 

Caldwell 

50 

11.5 

Sauriol 

68 

8 

More 

73 

1» 

Cle    Elum 

100 

16 

Sunnyside 

97 

17 

Ellonsburg 

124 

18.5 

Reverse 

124 

20 

Hillsi.l.- 

150 

20 

Eeone 

14S 

22.5 

Wapato 

173 

21.5 

Gooding 

171 

25 

Mabton 

200 

21.5 

Brady 

200 

28.5 

C  handler 

221. 

21.5 

Senter 

222 

2» 

Pasco 

251 

21.5 

Hawley 

250 

29.5 

Eltopia 

268 

25 

Coolidge 

271 

29.5 

Cunningham 

300 

27 

Batise     Springs 

298 

30.5 

Piper 

349 

27.5 

Cotton 

349 

34 

Spokane 

397 

28.5 

Jones 

398 

39.5 

Careywood,    Ida. 

446 

34 

Eima,     Mont. 

450 

39.5 

Cabinet 

500 

38.5 

Dillon 

198 

39.5 

Thompson  Falls,    Mont 

551 

40.5 

Beaudines 

549 

39.5 

Per  ma 

505 

43 

Butte 

567 

39.5 

Arlee 

(526 

4  1 

The  above  statement  compares  carload  rates  on  lumber 
from  Missoula,  Montana,  and  Libby,  Montana,  both  repre- 
sentative shipping  points,  to  stations  in  Montana,  with  the 
rates  from  Sand  Point,  Idaho,  to  stations  in  Montana,  from 
Spokane,  Washington,  to  stations  in  Idaho  and  Montana, 
from  Seattle,  Washington  to  stations  in  Washington,  Idaho 
and  Montana,  and  from  Weiser,  Idaho,  to  stations  in  Idaho 
and  Montana.  It  shows  in  practically  every  instance  that  the 
Montana  rates  are  lower  than  from  producing  points  in  other 
states.  In  all  the  exhibits  introduced  by  complainant  com- 
paring Montana  lumber  rates  with  rates  in  other  localities, 
complainant  used  the  Montana  Glass  E  standard  and  dis- 
tributive scales  of  rates.  Such  rates  should  not  be  used  in 
making  comparisons  because  they  move  only  such  lumber  as 
is  shipped  from  jobbing  points,  which  is  probably  not  to 
exceed  one  per  cent  of  the  total  intrastate  lumber  traffic, 
and  further,  becaues  all  Montana  lumber  producing  points 
have  available  specific  lumber  commodity  rates,  materially 
lower  than  the  class  rates.  Therefore  complainant's  ex- 
hibits in  this  respect  depict  a  very  misleading  situation.  It 
might  also  be  mentioned  that  the  scale  of  commodity  rates 
on  lumber  applicable  in  North  Dakota  are  higher  than  the 
Montana  rates,  by  from  one  cent  to  14 1/2  cents. 
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The  above  statement  compares  rates  on  crude  and  other 
low  grade  oils  and  on  refined  oil  from  West  Lewistown, 
Montana,  located  on  the  Milwaukee  railway,  to  stations  on 
that  line  in  Montana,  and  to  stations  on  the  Great  Northern 
railway  representing  respectively  one  and  two  line  hauls. 
These  rates  are  compared  with  similar  rates  applicable  from 
Greybull,  Wyoming,  to  points  on  the  Burlington  railroad  in 
Wyoming  and  Montana,  and  to  points  on  the  Great  Northern 
railway  in  Montana.  Greybull  refiners,  it  appears,  are  the 
principal  competitors  of  the  Montana  refiners  and  it  will  be 
noted  that  the  rates  available  to  these  shippers  are  sub- 
stantially alike.  It  has  frequently  been  said  that  rates  from 
Wyoming  points  to  Montana  points,  generally,  are  unduly 
prejudicial  to  Montana  shippers  but  the  above  comparisons, 
while  somewhat  limited,  show  that  there  is  an  approximate 
equality  of  rates. 

In  December,  1921,  this  Board,  on  its  own  motion,  entered 
into  a  general  inquiry  concerning  the  reasonableness  of  rates 
obtaining  on  petroleum  and  petroleum  products  within  the 
State  of  Montana,  and  as  a  result  of  that  inquiry,  reduced 
single  and  joint  line  rates  were  ordered  established.  (See  15 
M.  U.  R.  36)  In  December  of  the  following  year  a  further 
reduction  was  made  in  rates  from  all  refining  points  to  all 
stations  in  Montana  on  lines  of  the  principal  carriers  on 
joint  hauls.  Subsequently,  further  reductions  were  made  in 
the  rates  from  newly  established  refining  points.  In  addition 
low  rates  have  been  established  on  crude  oil  from  producing 
fields  to  refining  points. 

As  a  gross  case  of  discrimination  with  respect  to 
petroleum  rates  complainant  in  his  reply  brief  calls  atten- 
tion to  a  rate  of  45  cents  per  cwt.  on  tank  car  shipments  of 
crude  oil  weighing  70,000  pounds  from  Winnett,  Montana,  to 
Whiting,  Indiana.  This  rate,  complainant  states,  was  fixed 
by  the  Interstate  Commerce  Commission  as  giving  a  fair  re- 
turn to  the  defendant  carrier  for  this  service  over  its  own 
line  a  distance  of  1439  miles.  The  record  discloses  no  evi- 
dence from  complainant  to  the  effect  that  this  rate  was 
fixed  by  the  Federal  commission  and  a  perusal  of  reports  of 
that  commission  does  not  so  show.  From  the  information 
before  us  we  must  take  the  position  that  at  no  time  was  the 
reasonableness  or  unreasonableness  of  this  rate  reviewed  by 
the  Federal  Commission.  It  is  a  physical  impossibility  for 
that  commission  to  pass  upon  each  and  every  rate  estab- 
lished by  the  hundreds  of  interstate  carriers  in  the  United 
States  and  only  in  the  case  of  protests  by  interested  parties 
or  by  formal  complaints  do  such  rates  come  specifically  be- 
fore it  for  attention. 
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Complainant  further  states  that  the  rate  of  45  cents  on 
crude  oil  from  Winnett  to  Whiting  earns  614  mills  per  ton 
mile  and  a  gross  return  for  the  long  journey  of  $315.00. 
These  several  factors  are  contrasted  by  complainant  with 
rate  of  27  cents  on  crude  oil  from  Winnett,  Montana,  to 
Miles  City,  Montana,  a  distance  of  383.9  miles,  ton  mile 
revenue  of  17  mills  and  gross  income  of  $189.00.  Again  we 
are  confronted  by  complainant's  errors  .  The  mileage  used  by 
complainant  produces  a  ton-mile  revenue  of  14  mills  instead 
of  17  mills.  However,  he  does  not  use  the  correct  distance. 
The  official  distance  table  of  the  Milwaukee  railway  shows 
the  distance  to  be  338.3  miles  and  this  distance  produces  a 
ton-mile  revenue  of  15.96  mills. 

More  glaring  the  discriminations  would  be,  complainant 
states,  if  the  same  tank  car  was  filled  with  gasoline  for  a 
back-haul  to  Helena  on  which  the  gross  revenue  return  would 
be  $435.00,  or  a  ton-mile  revenue  of  33  mills.  The  rate,  or 
base,  under  which  these  calculations  were  made  is  not  given 
and  we  are,  therefore,  not  in  position  to  subscribe  to  their 
accuracy. 

Through  failure  of  the  complainant  to  make  any  showing 
whatsoever  of  the  facts  and  circumstances  governing  the 
operation  of  the  rate  of  45  cents  from  Winnett  to  Whiting 
and  their  relation  to  the  rate  of  27  cents  from  Winnett  to 
Miles  City,  we  are  compelled  to  withhold  a  definite  expression 
of  opinon  as  to  whether  or  not  undue  discrimination  exists. 

It  does  not  appear  to  us,  however,  that  the  Miles  City 
refiner  is  adversely  affected  by  the  existing  rate  to  Whiting 
in  the  sale  of  its  products  in  territory  common  to  it  and  to 
the  Whiting  refiner.  For  illustration,  considering  only  the 
transportation  charges,  the  Whiting  refiner  will  have  to  move 
approximately  two  barrels  of  crude  oil  from  Winnett  to  pro- 
duce one  barrel  of  gasoline  on  which  he  will  pay  a  freight 
charge  of  $2.80  while  the  Miles  City  refiner  will  pay  on  two 
barrels  of  crude  oil,  but  $1.68,  leaving  a  difference  of  $1.12  in 
favor  of  the  Miles  City  refiner  to  be  applied  on  the  move- 
ment of  his  refined  products. 


BOARD    OF    RAILROAD    COMMISSIONERS 


249 


BRICK    RATES 
(In   cents  per  100   lbs.) 


MILES 


Montana 


Idaho 
Washington 

(east  of 
!    Cascades) 


"Washington 

(west  of 

Cascades) 


Wyoming 


Utah 


10      |  S 

J00       1  11. j 

150      |  13.! 

200      |  17 

250       i  19.! 

300       21.1 

350       !  24 

400      2G 

500  ....  30.1 
I 


S 
11.5 

13.! 5 

17.5 
10.5 
22 

23 


11.5 

13.5 

17.5 

19.5 

22 

23 


9.5 
12.5 
15 
17 
19 

20.5 
22.5 
24 
26.3 


8 
11 
13. 
L6 
18 
20 
21. 
24 
25 


No  complaint  of  a  specific  nature  was  made  against  the 
Montana  intrastate  brick  rates.  Some  contractors  and  others 
who  testified  generally,  said  that  the  high  rates  prevailing 
were  among  the  factors  responsible  for  the  curtailment  of 
building  construction.  The  above  statement,  however,  does  not 
show  that  the  Montana  rates  are  excessive  or  unreasonable, 
when  compared  with  rates  in  the  states  of  Idaho,  Washing- 
ton, Wyoming  and  Utah.  The  Montana  rates  are  on  a  dis- 
tance basis  and  in  addition  thereto,  there  are  in  effect  specific 
rates  between  many  Montana  points  on  a  somewhat  lower 
basis,  which  move  a  large  amount  of  brick  traffic. 
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While  considerable  testimony  was  submitted  relating  to 
rates  on  ore  and  concentrates  in  Montana,  there  was  but  one 
exhibit  introduced  by  complainant  and  that  by  a  mining; 
engineer  and  operator.  The  testimony,  however,  of  this 
witness  relating  to  the  establishment  of  the  rates  shown  on 
exhibit  was  so  meagre  as  to  be  invaluable  for  the  purpose  de- 
sired. Rates  shown  in  the  above  table  were  taken  from  such 
tariffs  as  were  available  in  this  office,  and  while  somewhat 
limited,  they  show,  nevertheless,  that  the  Montana  rates  are 
on  a  relatively  low  basis.  The  Montana  stations  selected  are 
regular  ore  and  concentrate  shipping  points.  Special  atten- 
tion may  well  be  directed  to  the  extremely  low  rates  prevail- 
ing from  Libby  and  Troy,  Montana,  to  East  Helena,  Montana, 
and  their  relation  to  the  rates  prevailing  from  the  same 
points  to  Seattle,  Washington.  For  illustration,  the  distance 
from  Troy  to  East  Helena  is  489  miles  and  the  distance  to 
Seattle,  478  miles,  with  rates  on  ore  and  concentrates  not 
exceeding  a  valuation  of  $15.00  per  ton,  of  $3.32  to  East 
Helena  and  $5.25  to  Seattle.  This  adjustment  was  made  by 
us  to  aid  Montana  industry  as  much  as  possible. 

SUGAR     BEETS 
(In   dollars   and   cents  per    ton) 


.MILKS 

Montana 

Minnesota 

Iowa 

Wisconsin 

■>r 

50 

1 

|  50 
67 

1  ^ 
107 

|  128 
142 
163 
177 
210 
230 

|  260 
290 
310 
340 

50 

67 

S7 
107 
128 
142 
163 
177              I 



| 

1 
1 

50 

50      

:><; 

67 

7-5      

[                 90 

87 

100 

llll 

107 

125      

|               113 

128 

150 

113 

142 

175 

146 

163 

200 

|               146 

177 

".",(1 

169 

231 

300 

|               203 

255 

350 

|               225 

400     

259 

■).",ii 

281 

500      

1                315 

No  attack  was  made  by  complainant  against  the  rates 
on  sugar  beets.  However,  as  a  considerable  tonnage  of  this 
commodity  moves  to  the  sugar  factory  at  Billings  from 
points  in  central  and  Eastern  Montana,  the  above  statement 
is  given  to  show  the  extremely  low  basis  of  rates  prevailing 
on  this  commodity  in  Montana.  The  Montana  rates  were 
established  after  informal  conferences  between  this  Board 
and  interested  carriers,  or  voluntarily  by  the  carriers  with 
the  approval  of  this  Board.  The  purpose  of  these  low  rates 
is  to  encourage  the  industry  which  has  reached  large  pro- 
portions in  certain  sections  of  Montana.  In  addition  to  the 
mileage  scale  above  shown,   specific  rates  have  been  estab- 
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lished  to  Billings  from  points  in  Richland  County  and  from 
many  points  on  the  Great  Northern,  particularly  North  and 
East  of  Great  Falls,   on  a  lower  basis. 

In  addition  to  the  comparisons  that  have  been  made  on 
various  commodities,  further  comparisons  might  be  made 
on  other  commodities,  for  instance,  fuel  wood,  plaster,  and 
sugar,  but  we  do  not  believe  them  to  be  necessary,  for  the 
Montana  rates  on  such  commodities  compare  favorably  with 
similar  rates  applicable  in  other  localities  in  the  Northwest. 
In  connection  with  rates  on  sugar,  it  might  be  stated  that  the 
freight  rate  is  not  a  factor  in  the  price  of  this  commodity  to 
the  consumer,  in  that  the  price  is  based  on  the  price  at  New 
York,  New  Orleans,  or  San  Francisco,  plus  the  freight  rate 
from  the  nearest  of  these  points  to  the  consuming  point. 
This  applies  equally  to  beet  as  well  as  cane  sugar.  There- 
fore the  consumer  of  sugar  in  Montana,  is  not  affected  by  the 
Montana  intrastate  freight  rate. 

Another  alleged  specific  case  of  discrimination  to  which 
complainant  calls  attention  in  his  reply  brief  is  that  under 
existing  tariffs  canned  goods  can  be  shipped  cheaper  from 
St.  Paul,  Minnesota,  than  from  Great  Falls,  Montana,  to  a 
point  within  100  miles  of  Great  Falls  on  the  Great  Northern 
raliway. 

As  we  have  stated  elsewhere  herein,  tariffs  do  not 
show  discrimination  and  complainant  offered  no  proof,  other 
than  tariff  rates,  in  support  of  his  contention. 

The  record  shows  that  prior  to  the  rate  changes  begin- 
ning in  1918,  the  jobber  at  Great  Falls  could  ship  a  car  of 
canned  corn,  for  instance,  from  Vinton,  Iowa,  to  Great  Falls, 
Montana,  and  distribute  back  toward  St.  Paul,  150  miles, 
before  meeting  competition  of  the  St.  Paul  jobber  on  the 
same  kind  of  goods.  Today  the  Great  Falls  jobber  can  dis- 
tribute back  toward  St.  Paul,  223  miles,  or  73  miles  farther 
than  prior  to  1918.  The  present  adjustment,  in  addition, 
gives  the  Great  Falls  jobber  many  advantages  over  the  St. 
Paul  jobber  in  the  territory  south  and  west  of  Great  Falls. 
This  same  situation  is  true  quite  generally  with  other  Mon- 
tana jobbing  points. 

These  comparisons  of  Montana  rates  with  rates  in  other 
sections  of  the  United  States  must  be  conslusive  that  Mon- 
tana enjoys  a  very  favorable  advantage.  From  a  geographi- 
cal and  transportation  standpoint,  Montana  is  properly  com- 
parable with  its  neighboring  states  in  the  Rocky  Mountain 
region  and  in  the  Pacific  Northwest.  But  these  comparisons 
show  that  the  prairie  states  to  the  East  of  Montana,  with 
greater  population  and  where  it  is  less  costly  to  operate,  do 
not,  in  many  instances,  enjoy  the  rates  which  are  in  force 
in  Montana. 
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The  final  answer  to  complainant's  contention  that  Mon- 
tana is  being  discriminated  against  is  furnished  by  a  com- 
parison of  the  average  intrastate  freight  revenue  per  ton- 
mile  in  Montana  and  the  seven  states  which  complainant  has 
used  for  purposes  of  comparison.    For  1922  the  figures  are : 

North    Dakota    1.66c 

Montana     1.75c 

Minnesota   1.78c 

Washington    2.20c 

Idaho     3.19c 

Wisconsin    3.43c 

Iowa    4.34c 

South    Dakota    6.00c 

The  State  of  North  Dakota  alone  paid  a  smaller  rate  per 
ton-mile  on  its  intrastate  freight,  Montana  shippers  paid  a 
smaller  rate  per  ton-mile  on  intrastate  freight  than  shippers 
in  Minnesota,  Washington,  Idaho,  Wisconsin,  Iowa  and  South 
Dakota.  When  the  revenue  per  ton-mile  on  Montana  intra- 
state traffic  is  concerned  with  the  revenue  per  ton-mile  on 
all  traffic  of  Class  One  roads  in  the  United  States,  it  is  shown 
that  Montana  more  nearly  approaches  the  figure  obtained 
by  Class  One  roads  in  the  United  States  than  any  of  the 
seven  states  referred  to  except  North  Dakota.  The  figures 
for  Class  one  from  1921  to  1923  by  months  are  as  follows : 


MONTH  1921         |  1922         |  1923 


1.165  1.078 

1.153  1.107 


January    !  1.215 

February    |  1.274 

March      I  1.320  1.199  1.127 

April     |  1.316  1.292  1.106 

May    |  1.236  1.272  1.123 

June     |  1.261  1.251  1.128 

July    I  1.234  1.210  1.096 

August     |  1.2S0  I          1.168  1.108 

September     1.271  1.121  1.100 

October     1.229  1.126  1.150 

November    I  1.273  |         1.120  1.133 

December     |  1.239  |         1.107  1.122 

Average — 

Calendar    year    I  1 .  L'TT,  1.177  1.116 

! I ! 

SOURCE:    Reports   of   the    railways    to   the    Interstate   Com- 
merce  Commission. 

Our  finding  must  be  and  it  is  that  complainant's  testi- 
mony and  exhibits  wholly  fail  to  support  the  allegations  of 
his  complaint  and  his  complaint  must,  therefore,  be  dis- 
missed. It  must  be  distinctly  understood  that  the  observa- 
tions made  by  the  Board  in  this  opinion  are  based  entirely 
upon  the  record  presented  in  this  case  and  are  addressed,  for 
the  most  part,  to  complainant's  testimony  and  exhibits.  The 
Board  will  not  permit  these  observations  to  prejudice  the 
constant  efforts  it  is  making  to  secure  low  rates  for  Mon- 
tana, or  indeed  any  of  its  rate  activities  in  other  proceedings. 
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The  Work  of  the  Montana  Board. 

We  set  out,  ante,  in  brief  resume,  the  results  of  this 
Board's  labors  for  the  people  of  Montana  during  the  seven- 
teen years  of  its  activity — results  primarily  stated  in  dollars 
and  cents.  The  figures  show  freight  rate  savings  to  the 
people  of  Montana  in  excess  of  $6,875,097.53,  at  a  total  cost 
to  the  people  of  $473,127.67.  Those  who  are  unacquainted 
with  the  facts  have  made  the  statement  that  since  the  pas- 
sage of  the  Transportation  Act  1920,  and  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Railroad  Commission 
of  Wisconsin  vs.  C.  B.  &  Q.  R.  R.  Co.,  257  U.  S.  563,  the 
Board  of  Railroad  Commissioners  of  Montana,  along  with 
other  state  commissions  throughout  the  country  is  helpless  to 
regulate  the  rates  on  intrastate  traffic.  This  is  untrue. 
Anyone  who  will  take  pains  to  read  the  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  case  referred  to  and 
the  decision  in  Texas  vs.  Eastern  Texas  Railroad  Co.,  258 
U.  S.  204,  will  find  that  court  laying  down  in  unmistakable 
language  the  principle  that  the  regulation  of  intrastate  com- 
merce rests  with  the  states  and  not  with  the  federal  govern- 
ment. A  moment's  reflection  will  demonstrate  the  truth  of 
the  statement.  The  constitution  of  the  United  States,  which 
is  a  grant  of  powers  to  the  federal  government,  invests  that 
government  with  the  power  to  regulate  interstate  commerce 
and  not  intrastate  commerce.  Until  the  constitution  of  the 
United  States  is  amended,  revised  or  some  other  instrument 
is  substituted  for  it,  the  sovereign  states  will  always  retain 
the  right  to  regulate  their  intrastate  commerce. 

But  we  need  not  rest  upon  legal  decisions,  nor  advance 
legal  propositions  to  sustain  the  declaration  that  Montana 
has  plenary  control  over  intrastate  commerce  within  its 
borders.  The  facts  furnish  sufficient  proof.  Since  the  gen- 
eral rate  cases  of  1920  the  Montana  Board  of  Railroad  Com- 
missioners has  made  many  reductions  in  rates,  or  rate  ad- 
justments on  intrastate  traffic  in  Montana,  and  on  interstate 
traffic  affecting  Montana  shippers  either  by  informal  or 
formal  proceedings  against  the  carriers  or  in  cooperation 
with  the  federal  commission.  A  list  of  some  of  these  reduc- 
tions follows:  (The  percentages  shown  are  either  average 
or  specific.) 
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If  this  case  has  demonstrated  anything  it  has  demon- 
strated the  efficiency  of  railroad  regulation  through  a  state 
board.  The  subject  is  so  complex,  the  intricacies  of  railroad 
operation  so  multifarious,  the  necessity  for  constant  and  con- 
tinuous attention  to  rate  applications  so  pressing  and  the  de- 
sirability of  a  centralization  of  policy  and  effort  so  obvious 
that  regulation  by  a  commission  is  not  only  sound  in  theory, 
but  indispensable  in  practice.  Successful  regulation  concerns 
itself  with  a  multitude  of  details.  Transportation  conditions 
are  subject  to  constant  change.  No  series  of  legislative  acts 
could  be  elastic  enough  to  accomplish  the  desired  results, 
even  though  the  legislators  at  the  time  of  the  passage  of  the 
laws  were  fully  advised  as  to  the  then  existing  conditions 
which  made  those  laws  necessary  or  desirable  as  regulatory 
measures.  The  conditions  might  so  change  within  a  few 
weeks  or  months  as  to  make  the  regulations  extremely 
burdensome  instead  of  helpful  to  either  the  public  or  to  the 
carriers.  To  be  successful  the  agencies  of  regulation  must 
be  permanently  established  and  must  be  alert  to  meet  con- 
stantly changing  circumstances  with  immediate  action,  ap- 
propriate to  the  problems  presented.  An  unwieldy  body  of 
arbitrary  rules  of  law  subject  to  repeal  only  through  the 
slow  process  of  routine  legislation  could  not  possibly  satisfy 
the  requirements  of  either  the  public  or  the  railroads.  The 
creation  of  a  body  concerned  with  general  principles  of  public 
policy,  constantly  studying  the  problems  presented  must  be  a 
distinct  gain.  The  people  of  Montana  have,  by  the  Railroad 
Commission  Act,  laid  the  foundation  for  great  public  benefits 
and  have  in  the  seventeen  years  of  the  Board's  existence 
realized,  in  a  very  great  measure,  such  benefits.  It  is  impos- 
sible to  please  all  parties  at  issue  and  indeed,  it  would  be 
wrong  to  attempt  such  slovenly  administration.  This  Board 
is  the  creature  of  law  and  its  members  and  agents  are  bound 
by  a  constitutional  oath  to  uphold  the  law  and  to  apply  the 
law.  This  they  will  continue  to  do  to  the  best  of  their 
capacity. 

Irrespective  of  the  constitutional  question  involved,  it 
has  long  since  been  demonstrated,  as  a  practical  matter,  that 
the  courts  cannot  successfully  be  invested  with  rate  making 
authority.  If  the  district  courts  of  this  state  possessed  such 
authority,  there  woud  be  the  possibility  of  56  diverse  ad- 
judications on  the  same  problem  and,  indeed,  the  reality  of 
many  diverse  adjudications  on  the  same  problem.  Our  own 
Supreme  Court  in  the  case  of  Doney  vs.  Northern  Pacific 
Railway  Company,  supra,  has  adverted  to  this  fact  as  one 
of  the  reasons  for  the  establishment  of  the  railroad  com- 
mission. 

After  the  passage  of  the  Wisconsin  Railroad  Commission 
Act  in  1905,  which  act  furnished  the  example  of  our  statute 
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in  1907,  the  Supreme  Court  of  that  state,  in  a  matured  de- 
cision gave  the  Wisconsin  Commission  a  letter  of  confidence, 
which  has  done  much  to  elevate  that  commission  in  the  re- 
gard of  the  people  of  Wisconsin.  The  court  said:  "The  Com- 
mission has  the  charge  and  determination  of  interests  vast  in 
amount,  delicate  and  complicated  in  their  legal  and  economic 
relations,  affecting  the  happiness  and  prosperity  of  all  the 
people  of  the  state,  and  involving  the  consideration  and  pro- 
tection of  private  rights  of  the  most  sacred  character.  Expe- 
rience tends  to  show  that  public  officers,  as  well  as  private 
citizens,  are  apt  to  rise  in  character  and  dignity  to  meet  great 
responsibilities,  but  to  shift  responsibility  where  opportunity 
of  shifting  is  easily  afforded  and  thereby  to  deteriorate  in 
efficiency  and  in  character.  Besides  this,  the  work  of  the 
Commission  requires  much  expert  knowledge  of  the  difficult 
subject  of  transportation  and  rates,  the  consideration  and 
application  of  economic  as  well  as  legal  principles,  and  an 
intimacy  with  local  and  state  traffic  conditions.  Conse- 
quently, unless  required  to  do  so  by  the  mandate  of  law,  the 
circuit  courts  should  interfere  as  little  as  they  may  with  the 

determinations  and  the  work  of  the  Railroad  Commission. 

*     *     * 

"Rate  regulation  of  railroads  by  direct  action  of  the 
legislature  has  been  tried  and  found  impracticable  and  its 
attempt  generally  abandoned.  The  business  of  the  carrier 
has  in  these  modern  times  so  grown  and  expanded  and  be- 
come such  a  large  factor  in  the  complicated  social  and  eco- 
nomic life  of  the  country  that  the  old  modes  of  regulation 
by  direct  action  of  the  legislative  body  are  no  longer  ade- 
quate and,  indeed,  no  longer  possible."     *     *     * 

"Patience  on  the  part  of  the  public  and  on  the  part  of 
the  carrier,  and  time,  will  be  necessary.  The  notion  that 
commissions  of  this  kind  should  be  closely  restricted  by  the 
courts  and  that  justice  in  our  day  can  be  had  only  in  courts 
is  not  conducive  to  the  best  results.  Justice  dwells  with  us 
as  with  the  fathers,  it  is  not  exclusively  the  attribute  of  any 
office  or  class,  it  responds  more  readily  to  confidence  than 
to  criticism,  and  there  is  no  reason  why  the  members  of  the 
great  Railroad  Commission  of  this  state  should  not  develop 
and  establish  a  system  of  rules  and  precedents  as  wise  and 
beneficient  within  their  sphere  of  action  as  those  established 
by  the  early  common-law  judges.  We  find  the  statute  well 
framed  to  bring  this  about." 

(Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway  Com- 
pany, v.   Railroad  Commission,   136  Wis.   146,   156- 
157,   159-160,   169.) 
This  Board  has  been  patiently  at  work  through  the  years 
of  its  existence,  in  lawful  endeavor  to  obtain  for  the  people 
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of  Montana  those  transportation  and  economic  advantages 
which  conduce  to  their  happiness  and  prosperity.  These  ad- 
vantages cannot  be  gained  in  a  day  or  in  a  month.  Many  of 
them  have  been  realized  only  after  years  of  effort  and  many 
of  them  remain  to  be  realized  in  the  future.  The  Railroad 
Commission  Act  itself  contemplates  this  very  condition.  The 
legislature  fully  appreciated  that  sporadic  and  occasional  at- 
tempts at  relief  would  be  ineffectual;  in  short  that  a  group 
of  rates  in  force  in  January  might  be  entirely  inappropriate 
in  February,  indeed  that  a  rate  non-existent  on  Monday 
might  be  vitally  necessary  on  Tuesday.  To  that  end  wise 
provision  was  made  for  steady,  persistent  service  and  ulti- 
mate accomplishment  through  persevering  study  and  intel- 
ligent presentation  of  the  facts.  The  instant  case  was  not 
carefully  prepared  and  its  presentation  was  frequently 
marked  by  staged  impositions.  Its  chief  value  lies  in  its 
plain  demonstration  that  Commission  regulation  has  been  a 
success  in  Montana  and  that  transportation  problems  are 
only  to  be  solved  by  conscientious  and  persevering  study  not 
in  an  atmosphere  of  hostility  but  of  cooperation.  An  appro- 
priate order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing, at  Helena,  Montana,  on  Tuesday,  the  22nd  day  of  April, 
1924,  commencing  at  10  o'clock  A.  M.,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter  of 
the  complaint  of  Wellington  D.  Rankin  vs.  all  the  steam 
railroads  operating  in  Montana,  save  and  except  the  Montana 
Southern  Railway,  Docket  No.  809,  alleging  unreasonable  and 
discriminatory  rates  on  Montana  intrastate  freight  traffic 
and  praying  for  a  horizontal  reduction  therein,  the  Board 
having  had  the  entire  record  herein  under  consideration  since 
November  27th,  1923,  and  having  had  the  benefit  of  briefs 
of  counsel  herein  since  the  first  of  March,  1924,  and  of 
plaintiff's  reply  brief  since  April  15th,  1924,  and  having  given 
to  all  of  said  record  diligent  and  conscientious  consideration 
and  study,  and  a  full  and  complete  investigation  of  all  the 
matters  and  things  involved  having  been  had,  and  having 
this  day  filed  of  record  its  opinion  herein  containing  its  find- 
ings and  conclusions,  which  opinion  is  hereby  referred  to 
and  by  this  reference  made  a  part  of  this  order,  and  the 
Board  now  being  duly  advised  in  the  premises. 

IT  IS  ORDERED  That  the  complaint  herein  shall  be, 
and  the  same  is  hereby,  dismissed. 

IT  IS  FURTHER  ORDERED  That  this  Report  and  Order 
and  all  findings,  conclusions,  statements,  comparisons,  opin- 
ions, declarations,  and  observations  herein,  shall  be,  and  they 
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are  hereby,  expressly  confined  and  limited,  to  this  particular 
case,  and  the  same  shall  not  be  taken  to  prejudice  this  Board 
in  any  proceeding,  case,  matter  or  thing  hereafter  prose- 
cuted by,  undertaken  by,  or  carried  on  by  this  Board. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  duplicate  copy  of  this  order  upon  each  of  the 
parties  hereto,  and  that  the  said  order  shall  be  in  full  force 
and  effect  forthwith  according  to  its  terms. 


STATE   OF  MONTANA  VS.  NORTHERN   PACIFIC 
RAILWAY  COMPANY,  ET  AL. 

(Docket  No.  869.     Report  and  Order  No.  1388) 
(Hearing  June  24,  1924.     Decided  Sept.   18th,  1924.) 

Train    Service — Interline    Connections — Interstate    Trains. 

On  application  for  an  order  of  the  Board  requiring  the  North- 
ern Pacific  Railway  Company  and  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company  to  effect  passenger  train  connections  at 
Lombard,  Montana,  between  local  train  No.  221  of  the  former  and 
interstate  train  number  17  of  the  latter,  the  proof  disclosed  that  the 
passengers  alleged  to  be  in  need  of  such  connection  originated 
in  Eastern  Montana,  that  they  had  a  choice  of  two  routes  into 
Helena,  (a)  the  direct  route  of  the  Northern  Pacific  furnishing  a 
night  journey  and  (b)  the  route  of  the  Milwaukee  via  Lombard  and 
the  Northern  Pacific,  furnishing  a  day  journey,  and  that  the  pro- 
posed connection  would  serve  only  the  territory  from  Forsyth, 
Montana,  into  Lombard,  between  the  hours  of  10:23  P.  M.  and 
7:50  A.  M.,  it  was  Held,  that  complainant  failed  to  make  a  case 
warranting  the  disturbance  of  interstate  trains  or  schedules  or 
interference  with  interstate  traffic  carried  on  local  trains. 

Complaint  by  the  Attorney  General  on  behalf  of  the 
State  of  Montana  against  the  Northern  Pacific  Railway 
Company  and  the  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company,  of  inadequate  public  service  and  alleged  failure 
to  make  passenger  train  connections  at  Lombard,  Montana, 
between  Train  No.  17  of  the  Chicago,  Milwaukee  and  St. 
Paul  Railway  Company  and  Train  No.  221  of  the  Northern 
Pacific  Railway  Company. 

Appearances:  L.  A.  Foot,  A.  G.  Angstman,  for  com- 
plainant: Gunn,  Rasch  &  Hall,  for  defendant  Northern 
Pacific  Railway  Company;  Murphy  &  Whitlock,  for  defend- 
ant, Chicago,  Milwaukee  and  St.  Paul  Railway  Company;  E. 
G.  Toomey,  for  the  Board. 
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Before:  the  Board,  en  banc,  at  Helena. 

By  the  Board:  The  Attorney  General  of  Montana  filed 
his  complaint  herein  on  April  8th,  1924.  Without  in  any 
wise  conceding  his  right  to  appear  as  complainant,  we  will 
dispose  of  the  case  on  its  merits.  The  substance  of  the  com- 
plaint is  that  passengers  destined  for  Helena  and  travelling 
westward  on  Train  No.  17  on  the  St.  Paul  road,  are  obliged 
to  remain  in  Lombard  from  7:50  A.  M.,  until  6:25  P.  M., 
before  being  able  to  proceed  westward  to  Helena  over  the 
line  of  the  Northern  Pacific  and  the  prayer  of  the  complaint 
is  that  this  Board,  by  order,  cure  that  situation  by  directing 
one  or  both  of  the  carriers  so  to  arrange  their  schedules  as 
to  afford  a  reasonable  connection  between  Train  No.  17  of 
the  St.  Paul  road  and  the  Northern  Pacific  local  train,  No. 
221,  running  into  Helena  from  Logan  through  Lombard  in 
the  morning  of  each  day.  Separate  answers  were  filed.  The 
St.  Paul  road  by  appropriate  allegation,  shows  that  any  mate- 
rial alteration  in  the  time  of  arrival  of  Train  17  at  Lombard, 
which  is  an  interstate  train,  operated  between  Chicago,  Illi- 
nois and  Seattle,  Washington,  will  require  changes  in  the 
time  schedules  of  that  train  in  other  states  than  the  State 
of  Montana;  that  to  advance  the  schedule  of  Train  No.  17  to 
make  connection  with  Train  221  of  the  Northern  Pacific  at 
Lombard,  would  compel  a  complete  re-arrangement  of  time 
schedules  on  defendants  mid-Montana  branches  and,  finally, 
thai  the  evening  connection  between  defendants  train  No.  15 
and  Northern  Pacific  train  No.  235  furnishes  adequate  and 
satisfactory  service. 

The .  Northern  Pacific  alleges  that  its  morning  local, 
passing  through  Lombard  at  5:26  A.  M.,  two  hours  and 
twenty-four  minutes  before  St.  Paul  Train  No.  17  arrives 
at  Lombard,  is  the  connection  for  Northern  Pacific  Train 
No.  41,  an  interstate  train  arriving  at  Logan  at  2:55  A.  M., 
and  Northern  Pacific  Train  No.  1,  arriving  at  Logan  at 
4:25  A.  M.,  both  of  which  trains  carry  passengers  destined 
for  Helena  and  points  intermediate ;  that  the  delay  necessary 
to  make  connections  with  the  St.  Paul  train  would  unreason- 
ably inconvenience  such  passengers.  Moreover,  it  is  alleged 
that  the  defendant  has  heretofore  assumed  the  burden  and 
inconvenience  of  effecting  connection  at  Lombard  with  Mil- 
waukee Train  No.  15  in  the  evening  of  each  day  and  it  is 
insisted  that  it  should  not  be  required  to  make  any  additional 
concessions,  but  if  these  must  be  made,  the  defendant  St. 
Paul  road  should  make  the  necessary  alterations  in  the  time 
schedules  of  its  trains. 

The  case  is  not  fraught  with  the  serious  features  which 
a  consideration  of  the  pleadings  tends  to  imply.  In  Board 
of  Railroad  Commissioners  vs.  Northern  Pacific  Railway 
Company,   et   al.,   13   M.   U.   R.   107,   P.   U.   R.   ,    and 
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additional  proceedings  following  in  consequence  of  the  de- 
cision there  made,  we  directed  the  establishment  of  reason- 
able train  connections  between  the  westbound  evening  train 
of  the  St.  Paul  road  and  the  west-bound  evening  train 
of  the  Northern  Pacific  Railway  for  the  accommodation  of 
passengers  originating  on  the  lines  of  the  Milwaukee,  east 
of  Lombard  and  destined  for  Helena  or  points  between  Lom- 
bard and  Helena.  That  connection  was  established  in  De- 
cember, 1920,  and  has  been  maintained  since  that  time. 
The  only  substantial  issue  now  remaining  and  presented  in 
this  case  is  whether  the  public  necessity  and  convenience  re- 
quire the  establishment  of  a  connection  between  the  morn- 
ing trains.  The  only  evidence  offered  in  attempt  to  main- 
tain the  affirmative  of  these  propositions  comes  from  three 
employees  of  the  state  of  Montana,  who  are  obliged  to  take 
occasional  trips,  on  official  business,  into  the  territory 
served  by  the  St.  Paul  road  between  Forsyth  on  the  east 
and  Lombard  on  the  west.  Their  testimony  uncovers  no  in- 
stances of  public  inconvenience  or  discomfort  arising  from 
the  lack  of  morning  connections  and  is,  in  its  entirety,  argu- 
mentative in  character.  Persons  resident  in  the  territory 
described  made  no  appearance  at  the  hearing,  but  a  petition 
circulated  in  Harlowton,  Ryegate  and  Barber,  Montana,  was 
presented  on   their  behalf. 

To  show  the  class  of  traffic  .served  by  its  morning  local 
train  running  from  Logan  to  Helena,  the  Northern  Pacific 
introduces  an  exhibit  of  a  traffic  check  made  for  the  period, 
April  29th,  1924,  to  June  14th,  1924,  inclusive.  This  ex- 
hibit, uncontradicted  and  unimpeached,  shows  that  the  morn- 
ing local  train  of  the  Northern  Pacific,  No.  221,  carried  1,281 
passengers  during  that  time.  Of  this  number  896  were 
received  from  interstate  trains  Nos.  1  and  41  at  Logan;  62 
were  local  passengers  originating  at  Logan;  11  were  local 
passengers  originating  between  Gallatin  and  Clarkston;  39 
were  local  passengers  originating  at  Lombard ;  273  were 
local  passengers  originating  between  Brewer  and  Helena. 
During  this  time,  five  (5)  passengers  were  received  at  Lom- 
bard from  Train  No.  17  of  the  Milwaukee.  Trains  cannot 
be  operated  for  the  sole  benefit  of  traffic  originating  at  any 
given  station  or  for  the  special  accommodation  of  any  par- 
ticular class  of  traffic.  It  is  the  duty  of  the  carrier  to  render 
adequate  service  at  every  point  over  its  lines,  but  this  duty 
is  necessarily  subordinate  to  the  human  conceptions  of  space 
and  time.  Concessions  have  to  be  made  to  physical  reali- 
ties and  to  a  general  rather  than  a  specific  accommodation. 
Viewed  in  this  light  the  demands  of  seventy-five  per  cent  of 
the  passengers  carried  by  Northern  Pacific  train  No.  221  are 
entitled  to  more  recognition  than  the  demands  of  a  few 
passengers,   who   may   present   themselves   at    Lombard    for 
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carriage  to  Helena,  in  the  face  of  the  notorious  fact  that 
there  is  no  morning  connection.  It  is  not  permissable  for 
the  carrier  to  argue  that  there  is  no  traffic  or  that  traffic 
is  insufficient  to  warrant  a  given  service  when  the  very  ab- 
sence of  that  service  is  the  cause  of  diminished  traffic.  But 
such  is  not  the  case  here.  The  territory  served  by  Train  No. 
17  is,  for  the  most  part,  served  during  the  night  and  few 
persons  will  be  found  who  care  to  arise  during  the  night 
for  a  relatively  brief  trip  to  change  at  a  junction  point,  par- 
ticularly where,  as  here,  the  night  train  is  engaged  in  local 
work. 

On  its  behalf  the  St.  Paul  road  introduces  evidence  show- 
ing that  on  present  schedule,  some  32  trains  connect  with 
train  No.  17,  on  its  interstate  journey  from  Chicago  to 
Lombard,  while  some  49  through  trains  from  Southern  and 
Eastern  lines,  enter  Chicago  daily  between  6:00  A.  M.  and 
8:00  A.  M.,  for  connection  with  train  No.  17  on  its  out- 
bound journey.  It  is  manifest  that  a  change  in  the  schedule 
of  train  No.  17  of  two  hours  and  thirty  minutes,  or  of  even 
half  that  period,  would  necessitate  a  complete  revision  of 
most  of  the  scheduled  connections.  To  the  suggestion  that 
the  speed  of  Train  No.  17  could  be  accelerated  within  Mon- 
tana territory,  it  is  asserted,  through  opinion  evidence,  that 
the  present  speed  of  that  train  between  stations  in  Mon- 
tana, averaging  forty  miles  an  hour,  represents  the  highest 
possible  speed,  safety  of  operation,  mountain  grades  and 
line  curvature  considered. 

In  brief  this  constitutes  the  evidence  of  record,  with 
the  exception  of  the  Northern  Pacific  reports  as  to  operat- 
ing revenues  and  expenses  of  its  local  train  No.  221.  We  find 
it  unnecessary  to  advert  to  these  exhibits  in  view  of  the 
decisive  character  of  the  proof  with  respect  to  the  volume 
of  traffic.  Bearing  in  mind  that  passengers  destined  for 
Helena  from  eastern  Montana  have  a  choice  of  two  routes 
into  Helena,  namely,  the  direct  route  of  the  Northern  Pa- 
cific furnishing  a  night  journey  and  the  Milwaukee,  via  Lom- 
bard, and  the  Northern  Pacific,  and  bearing  in  mind  that  the 
only  territory  which  would  be  accommodated  by  the  pro- 
posed connection  of  train  No.  17  and  train  No.  221  of  the 
Northern  Pacific,  would  be  the  territory  from  Forsyth  into 
Lombard,  served  during  the  hours  from  10:23  P.  M.,  to  7:50 
A.  M.,  which  territory  is  now  adequately  served  by  the 
evening  connection  between  the  hours  of  9:42  A.  M.  and 
6:10  P.  M.,  we  conclude  that  complainant  has  failed  to  make 
a  case  warranting  the  disturbance  of  interstate  trains  or 
schedules  or  interference  with  interstate  traffic  carried  on 
local  trains.    An  appropriate  order  will  be  entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  Capitol 
Building  at  Helena,  Montana,  at  10  o'clock  A.  M.,  on  the 
18th  day  of  September,  1924,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross,  there  regularly  came  on  for 
final  decision  the  case  of  the  State  of  Montana  vs.  Northern 
Pacific  Railway  Company,  et  al.,  Docket  No.  869,  and  the 
Board  having  this  day  filed  of  record  its  report  herein, 
which  report  is  hereto  attached  and  of  this  order  made  a 
part,  and  now  the  Board  being  fully  advised  in  the  premises. 

IT  IS  ORDERED  That  the  complaint  hereing  be  and 
the  same  is  hereby  dismissed. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith. 


IN  RE  AUGUSTA  STATION  FACILITIES 

(Docket  No.  875.     Report  and  Order  No.  1389.) 
(Hearing  Sept.  17,  1924.    Decided  September  29th,  1924.) 

(PUR ) 

Station   Facilities— Re-location— Section  6582,  R.   C.  BL,   1921. 

1.  Held,  that  Section  6582,  R.  C.  JVL,  1921,  furnishes  no  legal 
obstructions  to  an  application  by  a  carrier  for  an  order  of  the 
Board  authorizing  the  carrier  to  re-locate  station  facilities  at  a 
point  more  convenient  to  adjacent  townsites,  inasmuch  as  said 
statute  does  not  require  that  the  facilities  named  therein  shall  be 
located  within  the  limits  of  the  platted  townsite  or  that  they  shall 
be  located  within  any  named  distance  of  such  a  townsite. 

Station    Facilities — Competing1   Location — Competing'    Townsites — Volume 
of  Traffic. 

2.  Where  the  proof  discloses  that  there  are  two  platted  town- 
sites  of  record,  one  at  Gilman,  Montana,  containing,  possibly,  100 
persons  and  one  at  Augusta,  containing  300  inhabitants,  which 
townsites  are  11,000  feet  apart,  and  that  a  single  group  of  station 
facilities  will  reasonably  serve  the  community  formed  by  the 
presence  of  the  two  towns  and  that  the  townsite  of  Augusta  and 
country  particularly  tributary  thereto  originates  more  than  75  per 
cent  of  the  inbound  and  outbound  traffic,  the  application  of  the 
railroad  company  to  move  existing  station  facilities  from  a  point 
immediately  contiguous  to  Gilman,  to  a  point  nearer  Agusta,  will 
be  granted  in  response  to  the  manifest  necessities  and  convenience 
of   the   greater   number   of   persons   concerned. 
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Petition  for  re-location  of  station  facilities  and  change 
of  name  of  station;  granted. 

Appearances:  Stewart  &  Brown,  for  the  petitioners; 
G.  G.  Harris  for  protestants;  I.  Parker  Veazey,  Jr.,  for  the 
Great  Northern  Railway  Company;  E.  G.  Toomey,  for  the 
Board. 

Before  the  Board:  en  banc,  at  Helena,  Montana. 

By  the  Board:  This  proceeding  is  an  outgrowth  of  the 
case  of  Manix  and  Vaughn  vs.  Great  Northern  Railway  Com- 
pany, 15  M.  U.  R.  64,  P.  U.  R.  1923-A,  650,  wherein  this 
Board  ordered  defendant  company  to  construct  a  spur  track 
for  a  length  of  1.75  miles  from  Gilman,  Montana,  to  serve 
the  community  of  Augusta,  Montana,  at  the  terminus  there- 
of. Compliance  having  been  made  with  such  order,  indus- 
tries multiplying  at  the  terminus  of  such  spur  and  car- 
load and  other  traffic  constantly  increasing  thereat,  the 
residents  of  Augusta  now  seek  full  and  complete  station  fa- 
cilities for  the  community  and  that  it  become  the  terminus 
of  the  Sun  River  branch  line  of  defendant  company.  A  for- 
mal petition  signed  by  100  or  more  petitioners  represents 
the  desire  not  only  of  citizens  of  Augusta,  but  it  is  asserted, 
of  residents  of  Gilman  and  the  territory  adjacent  to  both 
points.     The  facts  may  be  briefly  stated. 

The  Great  Northern  Railway  has  constructed  and  oper- 
ated a  line  of  railway,  extending  from  the  station  of  Vaughn 
in  Cascade  County,  in  a  general  westerly  direction  up  the 
valley  of  Sun  River  to  a  point  near  the  towns  of  Gilman  and 
Augusta  in  Lewis  and  Clark  County,  Montana.  The  terminal 
of  this  line  is  located  at  a  station  equipped  with  certain 
station  facilities,  which  has  been  designated  the  station  of 
Gilman,  taking  its  name  from  the  town  contiguous  thereto. 
This  station  has  for  many  years  served  not  only  the  Town 
of  Gilman,  but  also  the  Town  of  Augusta  and  the  territory 
tributary  to  both  points.  Until  the  construction  and  opera- 
tion of  the  spur,  Gilman  served  as  the  rail  head  for  both 
communities,  which,  save  for  the  artifice  of  names,  legal 
boundaries  and  sentimental  rivalry,  are  essentially  one.  But 
since  that  time  Augusta  has  enjoyed  the  benefit  of  direct 
carload  service.  The  proximity  of  the  towns,  their  physical 
connection  by  highway  and  railroad,  and,  since  the  construc- 
tion of  the  spur  +rack  the  tendency  to  amalgamate  at 
Augusta,  has  compelled  consideration  of  a  single  economical 
station  unit  conveniently  located  with  adequate  facilities  to 
serve  the  population  of  the  community. 

It  stands  uncontradicted  of  record  that  over  seventy- 
five  per  cent  of  the  freight  and  passenger  business  trans- 
acted at  the  station  called  Gilman,  originates  at  or  near 
the  Town  of  Augusta,  or  in  territory  more  properly  adjacent 
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thereto  than  to  Gilman,  and  that  between  eighty  and  ninety 
per  cent  of  the  shipping  population  prefers  Augusta  to  Gil- 
man.  Indeed  the  present  location  of  the  station  at  Gilman 
is  a  concession  to  what  might  have  been  and  not  to  what 
is.  The  public  is  not  adequately  and  conveniently  served  at 
Gilman,  whereas  it  would  be  properly  served  with  a  sta- 
tion located  in  or  near  the  Town  of  Augusta. 

Frank  recognition  of  these  facts  has  moved  the  de- 
fendant company  to  state,  in  answer  to  the  petition  "that 
it  has  no  objection  to  offer  to  the  granting  of  said  petition 
and  to  the  re-location  of  the  station  facilities  at  its  station 
of  Gilman  as  therein  prayed  for,  by  moving  them  to  the 
point  prayed  for  in  said  petition,  if  in  the  judgment  of  the 
Board  or  of  the  majority  of  its  patrons  at  said  station  of 
Gilman  the  said  re-location  will  best  serve  the  public  in- 
terest." The  carrier  leaves  the  case  to  the  Board  or  a  ma- 
jority of  patrons  at  Gilman.  If  the  reference  to  Gilman 
patrons  includes  all  patrons  served  by  the  terminal,  there 
is  an  overwhelming  majority  for  the  prayer  of  the  petition; 
if  the  reference  is  confined  to  Gilman  town,  there  might 
not  be  a  majority  so  determined.  But  these  conjectures  are 
idle  for  the  patrons,  as  such,  have  no  deciding  voice.  The 
matter  must  rest  with  the  Board,  and  we  acknowledge  full 
responsibility. 

Thirty-eight  persons,  styling  themselves  citizens  and 
property  owners  of  Gilman,  present  a  protest  against  pe- 
titioners' request.  The  petition  alleges  that  the  railway  com- 
pany located  the  Town  of  Gilman  at  the  terminal  of  its  Sun 
River  branch  and  by  its  assurance  that  Gilman  would  re- 
main the  terminal  until  such  time  as  the  company  com- 
pleted its  proposed  plan  of  extending  the  railway  over  the 
Rocky  mountains,  induced  many  peopie  to  invest  in  Gilman 
property  and  in  dwelling  houses  and  business  buildings  at 
that  point;  that  the  proposed  plan  for  change  of  railway 
service  will  destroy  the  hope  that  still  remains  after  dis- 
couraging depressions  at  Gilman.  Indeed  protestants  al- 
lege, baldly,  that  the  request  is  in  essence,  that  one  com- 
munity may  profit  by  the  disaster  of  another,  or,  a  pro- 
posal to  put  Gilman  off  the  railroad.  We  are  required  to 
look  at  the  matter  from  the  standpoint  of  the  greatest  good 
to  the  greatest  number  and  when  we  thus  address  our- 
selves to  the  problem,  it  is  manifest  that  all  the  equities 
are  in  favor  of  Augusta,  that  part  of  the  community  which 
has  prospered  and  developed,  which  offers  by  far  the  greater 
part  of  the  traffic  and  is  therefore  entitled  to  demand  serv- 
ice commensurate  with  traffic  offerings.  Throughout  the 
history  of  this  matter,  and  it  has  presented  itself  in  one 
phase  or  another  for  nearly  fifteen  years,  this  Board  has 
steadfastly    determined    not    to    align    itself    with    one    com- 
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munity  or  the  other,  but  to  consider  the  problem  simply  in 
the  light  of  a  public  demand  for  railroad  service.  The  growth 
and  improvement  of  Augusta  are  due  to  conditions  over 
which  the  Board  has  no  control.  When  conditions  war- 
ranted a  spur  the  Board  directed  its  installation,  but  Gil- 
man  was  left  with  exactly  the  same  railroad  service  that 
it  had  before.  The  relocation  of  station  facilities  would 
not  deprive  Gilman  of  the  service. 

At  the  hearing,  dismissal  of  the  petition  was  moved  on 
the  ground  that  this  Board  is  without  any  jurisdiction   to 
make  the  order  sought.     The  evidence  shows  that  Gilman  is 
a  platted  townsite  of  record  and  while   there  is   some   dis- 
pute and  some  uncertainty,  a  fair  inference  from  the  testi- 
mony is  that  at  present  it   contains  not  less  than   100  in- 
habitants, including. some  thirty  persons  rail  employees  and 
their  families  who  would  remove  from   Gilman   if   the   rail 
terminal  was  removed.    By  Section  6582,  "It  is  hereby  made 
the  duty  of  every  person,  corporation,  and  association  oper- 
ating a  railroad  in  the  state  of  Montana  to  maintain  facili- 
ties for  shipment  and  delivery  of  freight,  and  to  ship  and 
deliver  freight   and   accommodate   passengers   at    any   point 
upon  the  line  of  such  railway  where  there  is  a  platted  town- 
site  of  record  having  not  less  than  one  hundred  inhabitants." 
It   is  insisted   that  an  order  requiring  the   removal   of   the 
station  facilities  from  Gilman  to  Augusta,  would  be  a  direct 
attempt  to  coerce  the  carrier  to  disregard  this  statutory  duty. 
While  the  point  was  not  presented,  there  is  a  very  serious 
question   existing   as   to   whether   Section    6582,    enacted   as 
part  of  Chapter  26,  Laws  1905,  has  not  been  repealed  by 
Section  3801,  R.  C.  M.  1921,  originally  enacted  as  Section  19, 
Chapter   37,    Laws    1907,    that   Chapter   being    the    original 
railroad  commission   act.     By  section   3801,   it  is  provided: 
"The  Board  shall  have  the  power,  and  it  shall  be 
its  duty,  to  compel  any  and  all  railroads  subject  hereto, 
to  provide,  maintain,  and  operate  sufficient  train  serv- 
ice,   both   freight   and   passenger,    for    the    proper    and 
reasonable  accommodation  of  the  public,  and  to  provide 
and    maintain    suitable    waiting-rooms    for    passengers, 
and  suitable  rooms  for  freight  and  baggage  at  all  sta- 
tions." 

The  railroad  commission  act  is  a  general  statute  and 
among  other  things  there  is  confided  to  the  Board  a  general 
supervision  over  station  service.  The  creation  of  an  admin- 
istrative tribunal  clothed  with  broad  power  to  compel  the 
discharge  of  duties  theretofore  enumerated  by  specific 
statute,  has  been  held  to  have  the  effect  of  repealing  the 
prior  statute. 

But  if  the  foregoing  suggestion  is  without  merit  it  is 
certain  that  Section   6582   furnishes   no   obstruction   to   the 
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order  asked  for  in  this  case.  There  is  no  requirement  in 
the  statute  that  facilities  for  the  shipment  of  freight  and 
the  accommodation  of  passengers  shall  be  within  the  limits 
of  the  platted  townsite,  nor  is  there  any  requirement  that 
they  be  located  within  any  named  distance  of  such  a  town- 
site.  It  is  made  the  duty  of  the  carrier  to  maintain  such 
facilities  at  a  point  suitable  for  the  accommodation  of  the 
inhabitants  of  the  townsite.  In  this  case  we  have  two  town- 
sites,  one  at  Gilman,  one  at  Augusta,  11,000  feet  apart, 
measured  from  the  center  of  the  business  district  in  each 
townsite.  The  community  is,  as  we  have  said,  essentially 
one  and  the  same.  A  single  group  of  station  facilities  will 
reasonably  serve  the  area.  In  the  greatest  traffic  centers 
of  the  country,  shippers  are  obliged  to  haul  goods  to  and 
from  stations  and  there  is  no  more  reason  for  one  station 
at  Gilman  and  another  at  Augusta,  than  it  is  for  a  station  in 
every  block  of  the  Chicago  wholesale  district  or  three  or 
four  freight  stations  in  the  City  of  Butte,  nor  would  it  be 
just  or  feasible  to  locate  a  station  midway  between  the 
business  districts  of  Gilman  and  Augusta.  This  might  be 
in  keeping  with  abstract  equality,  but  it  would  ignore  the 
realities  of  the  situation.  The  carrier  is  endeavoring  to 
work  a  practical  solution  of  the  problem,  having  foremost  in 
mind  a  location  which  will  most  conveniently  serve  as  many 
shippers  as  possible.  That  the  location  happens  to  fall 
within  the  limits  of  the  platted  townsite  of  Augusta  and  not 
within  the  limits  of  Gilman  townsite  or  midway  between, 
or  at  some  other  point,  is  simply  a  recognition  of  fact.  The 
carrier  has  done  nothing  whatever  to  create  the  situation. 
On  the  contrary,  it  has  been  created  by  the  inhabitants  of 
the  area  in  question.  When,  as  the  evidence  shows,  lumber, 
grain,  coal  and  mercantile  companies  unloosened  and  moved 
their  physical  structures,  houses,  sheds  and  goods  from 
Gilman  to  Augusta,  deliberately  abandoning  the  former  with 
its  station  facilities  for  the  latter,  with  its  simple  industrial 
track  facilities,  in  response  to  every  dictate  of  sound  business 
judgment  and  common  sense,  the  re-location  of  the  station 
facilities  heretofore  located  at  Gilman  and  there  serving 
inconveniently  the  area,  is  nothing  more  than  a  belated  move 
in  the  wake  of  business  progress  and  community  develop- 
ment. The  record  leaves  no  alternative  but  to  grant  the 
prayer  of  the  petition  and  as  an  incident  thereof  to  provide 
that  upon  the  removal  of  the  station  facilities  and  their  re- 
location that  said  station  be  changed  in  name  by  calling  the 
station  at  its  new  location  "Augusta."  An  appropriate 
order  will  be  entered. 
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ORDER 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing, at  Helena,  Montana,  on  Wednesday  the  29th  day  of 
September,  1924,  commencing  at  4  o'clock  P.  M.,  present 
Chairman  Dennis  and  Commissioners  Boyle  and  Ross,  the 
matter  of  the  petition  of  J.  M.  Brandt,  et  al.  for  the  re- 
location of  station  facilities  and  the  change  of  name  of  sta- 
tion at  or  near  Augusta,  being  before  the  Board  in  Docket 
No.  875,  and  a  full  investigation  of  all  the  matters  and 
things  involved  having  been  had,  including  public  hearing 
whereat  all  persons  interested  participated,  and  the  Board 
having  this  day  filed  a  report  containing  its  findings  and 
conclusions,  which  report  is  hereby  referred  to  and  of  this 
order  made  a  part,  and  now  the  Board  being  duly  advised  in 
the  premises. 

IT  IS  THEREFORE  ORDERED 

(1)  That  all  and  singular  the  station  facilities,  build- 
ings and  agent  at  the  terminal  of  said  Sun  River  branch  line 
of  the  Great  Northern  Railway  Company,  now  located  in  the 
■Sy2,  Sec.  3,  T.  20  N.  R.  6  W.,  in  or  near  the  Town  of 
Gilman,  Montana,  be  re-located  by  removing  the  same  to 
such  convenient  point  as  may  be  mutually  agreed  upon  by 
said  Great  Northern  Railway  Company  and  petitioners  herein 
in  the  Ni/2  of  Sec.  17,  T.  20  N.,  R.  6  W.,  of  the  Montana 
principal  Meridian  in  or  near  the  Town  of  Augusta,  Lewis 
and  Clark  County,  Montana. 

(2)  That  upon  the  removal  of  said  station  facilities,  in- 
cluding said  station  building  and  upon  their  and  its,  re- 
location at  or  near  Augusta,  Montana,  the  said  station  build- 
ing so  removed  and  the  said  station  shall  become  the  terminus 
of  said  Sun  River  branch  and  said  station  and  terminus  shall 
be  called  "Augusta". 

(3)  That  this  order  shall  be  complied  with  and  exe- 
cuted by  the  said  Great  Northern  Railway  company  on  or 
before  the  15th  day  of  November,  1924,  and  all  and  singular 
the  incidents  thereof  and  said  re-location  and  said  establish- 
ment of  a  new  terminal  shall  be  had  with  an  eye  to  good  and 
practical  railroading  and  to  the  further  development  of  said 
terminal  and  the  lines  of  the  said  railway  company  at 
Augusta. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  interested  herein  and  that  the  same  shall  be  in  full 
force  and  effect  forthwith  according  to  its  terms. 
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JOHN  R.  CLAWSON,  ET  AL.,  VS.  NORTHERN   PACIFIC 
RAILWAY  COMPANY. 

(Docket  No.  879.  Report  and  Order  No.  1380) 
(Hearing,  Oct.  9,  1924.  Decided  October  17th,  1924) 

Stockyards — .station    Platform — Agreement. 

AGREED,  as  a  result  of  hearing  before  the  Board  that  the 
defendant  company  will  build  a  milk  and  cream  platform  according 
to  its  standard  specifications  and  furnish  a  portable  double  deck 
stock  loading  chute  of  standard  specifications  and  a  carload  of 
cinders  at  Rockvale  in  Carbon  County,  Montana,  and  that  com- 
plainants would  provide  the  necessary  pens  and  fencing  leading  to 
the  chute,  all  for  the  purpose  of  adequately  meeting  shippers'  needs 
at  such  point. 

Petition  by  stockmen,  ranchers  and  farmers  for  an  order 
of  the  Board  compelling  defendant  company  to  erect  a  double- 
deck  loading  chute  suitable  for  loading  hogs,  sheep  and  other 
livestock,  at  Rockvale,  Montana,  and  also  a  station  platform 
for  the  handling  of  heavy  freight ;  relief  granted. 

Appearances :  George  E.  Townsend,  for  petitioners ; 
Gunn  Rasch  &  Hall,  for  defendant;  E.  G.  Toomey,  for  the 
Board. 

Before:     The  Board  at  Rockvale. 

By  the  Board:  John  R.  Clawson  and  some  nineteen 
others,  alleging  themselves  to  be  stockmen,  ranchers  or 
farmers,  in  what  is  known  as  the  Rockvale  District,  tribu- 
tary to  the  station  of  the  same  name  in  Carbon  County, 
Montana,  filed  formal  petition,  on  August  9th,  1924,  whereby 
they  seek  an  order  of  the  Board  requiring  the  defendant 
company  to  erect  a  double  deck  loading  chute  and  yard  at 
Rockvale,  suitable  for  the  loading  and  unloading  of  hogs, 
sheep  and  other  livestock,  and,  in  addition,  a  station  platform 
suitable  for  the  loading  and  unloading  of  heavy  freight. 

The  carrier  answered  the  petition  with  the  admission 
that  there  are  no  stock  yards  or  loading  chutes  at  Rockvale, 
but  with  the  suggestion  that  shippers  living  in  that  vicinity 
have  their  option  of  going  to  Silesia,  Edgar,  Keown,  or 
Joliet  to  load  sheep.  The  carrier  alleges  that  there  is  a  single 
double  deck  chute  at  Edgar,  six  miles  from  Rockvale  and  a 
portable  runway  that  might  be  used  for  double  deck  loading 
at  Silesia,  2.7  miles  from  Rockvale.  By  answer,  the  distance 
from  Rockvale  to  Joliet  is  alleged  to  be  5.9  miles  and  it  is 
pleaded  that  at  the  latter  point,  defendant  company  has  one 
single  deck  chute,  one  good  loading  pen  in  addition  to  the 
pen  leading  to  the  chute  and  60  feet  of  wing  fence;  that  the 
distance  from  Rockvale  to  Keown  is  two  miles  and  at  the 
latter  point  defendant  has  a  single  deck  chute  and  a  good 
holding  pen  in  addition  to  the  chute  pen.     It  is  asserted  that 
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these  facilities  are  ample  to  supply  shippers  within  the  area 
named  and  that  the  amount  of  business  and  shipping  done  at 
Rockvale  is  wholly  inadequate  to  warrant  the  expenditure 
necessary  to  provide  the  relief  sought. 

The  record  shows  that  there  are  no  double-deck  chutes 
at  Silesia  and  Keown,  to  unload  sheep  or  hogs  and  that  Edgar 
is  accessible  only  to  shippers  from  the  east  side  of  that  town 
or  the  so-called  'reservation  side'  and  stock  from  other  sections 
must  be  driven  through  the  town  on  the  main  street  thereof, 
a  feature  of  embarrassment  and  difficulty  to  drovers.  Four 
wagon  roads  lead  into  Rockvale,  making  it  a  more  or  less 
logical  shipping  point  and  its  location  is  such  that  stock 
driven  into  that  point  is  driven  a  shorter  distance,  and  ac- 
cordingly shrink  less,  than  stock  driven  longer  distances. 

Hearing  herein  partook  of  the  nature  of  an  informal  con- 
ference. It  was  demonstrated  that  the  stock  loading  facilities 
now  in  place  at  the  points  mentioned  are  such  as  have  been 
customarily  built  at  loading  points  of  the  same  size  in  this 
state  in  the  past  when  livestock  shipping  was  confined, 
principally,  to  the  movement  of  beef  cattle  and  later  on,  to 
the  movement  of  sheep  as  well.  Montana  has  entered  upon 
a  new  era  of  stock  raising  wherein  small  bands  and  herds  of 
the  smaller  stock  varieties,  sheep,  hogs  and  goats  are  to 
play  a  more  important  part  in  our  husbandry.  Accordingly 
double-deck  chutes  and  pens  suitable  for  loading  such  stock 
will  be  multiplied  in  the  future.  Of  cuorse,  these  facilities 
are  to  be  erected  on  the  same  principles  that  governed  the 
erection,  by  public  order,  of  like  facilities  in  the  past,  that  is, 
to  say  there  must  be  a  sufficient  revenue  showing  to  war- 
rant the  expenditure.  The  revenue  showing  in  this  instance 
is  slight,  but  all  concerned  shqwing  a  desire  to  cooperate,  it 
was 

AGREED  by  and  between  the  parties  hereto  that  the 
Northern  Pacific  Railway  Company  build  a  milk  and  cream 
platform  according  to  its  standard  specifications  and  furnish 
a  portable  double-deck  stock  loading  chute  of  standard  speci- 
fications and  a  carload  of  cinders,  all  at  Rockvale  and  that 
the  complainants  provide  the  necessary  pens  and  fencing 
leading  to  the  chute  of  such  nature  and  character  as  may  be 
required  for  their  needs,  all  the  work  to  be  executed  accord- 
ing to  the  standards  of  good  railroading  and  efficient  live- 
stock loading  and  at  a  convenient  point.  An  appropriate 
order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing, at  Helena,  Montana,  on  October  17,  1924,  commencing 
at  10  o'clock  A.  M.,  present  Chairman  Dennis  and  Commis- 
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sioners  Boyle  and  Ross,  there  came  before  the  Board  for 
appropriate  action  and  decision,  all  and  singular  the  matters 
and  things  contained  in  Docket  No.  879,  relating  to  the 
erection  of  a  doble-deck  loading  chute  suitable  for  loading 
hogs,  sheep  and  other  livestock,  at  Rockvale,  Montana,  and 
also  a  station  platform  for  the  handling  of  heavy  freight,  and 
the  Board  having  made  a  full  and  complete  investigation  into 
the  said  matters  and  things,  and  all  factors  connected  there- 
with, and  all  persons  interested  having  had  opportunity  to 
participate,  or  having  participated  in  public  hearing  hereon, 
and  the  Board  having  this  day  filed  of  record  a  report  con- 
taining its  findings  and  conclusions  herein,  which  report  is 
hereto  attached  and  of  this  record  made  a  part,  and  now  the 
Board  being  fully  advised  in  the  premises, 

IT  IS  ORDERED  That  the  stipulation  and  agreement  re- 
cited on  page  two  hereof  shall  be  carried  out,  executed  and 
fully  completed  on  or  before  the  1st  day  of  November,  1924. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 


STATE  OF  MONTANA,  ON  THE  RELATION  OF  WEL- 
LINGTON D.  RANKIN,  AS  ATTORNEY  GENERAL  OF 
THE  STATE  OF  MONTANA,  PLAINTIFF,  VS.  AMERI- 
CAN RAILWAY  EXPRESS  COMPANY,  A  CORPORA- 
TION, DEFENDANT. 

(Docket  No.  833.     Report  and  Order  No.   1393) 
(Dismissed  without  hearing,  Nov.  7th,  1924) 

(P.  u.  R. ) 

Rates — Express — Complaint — Failure  to  Prosecute. 

Held,  that  where  the  Attorney  General  of  Montana  filed  a  com- 
plaint against  the  American  Railway  Express  Company,  alleging  the 
maintenance  of  unfair  and  unreasonable  rates,  and  that  the  com- 
pany answered  the  complaint  denying  the  Attorney  General's  allega- 
tions and  that  thereafter,  complainant  failed  to  prosecute  his  com- 
plaint and  ask  that  the  case  be  set  down  for  a  hearing  or  other 
disposition  for  a  period  of  more  than  one  year,  nothing  remains  to 
be  done  but  to  order  dismissal  of  the  entire  proceeding. 

Complaint  by  Wellington  D.  Rankin,  as  Attorney  General 
of  Montana,  against  the  American  Railway  Express  Com- 
pany, with  prayer  for  reduction  of  all  intrastate  express 
rates;  dismissed. 
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Appearances:  W.  D.  Rankin,  pro  se;  E.  G.  Toomey,  for 
the  Board. 

Before:     The  Board,  en  banc,  at  Helena. 

By  the  Board:  On  March  8th,  1923,  Wellington  D. 
Rankin,  the  Attorney  General  of  Montana,  filed  a  complaint 
against  the  American  Railway  Express  Company,  a  corpora- 
tion, alleging  the  maintenance  of  unfair  and  unreasonable 
rates  by  said  company  for  the  transportation  of  express  mat- 
ter intrastate,  and  praying  for  a  horizontal  reduction  in  all 
express  rates.  Answer  was  filed  by  the  defendant  corpora- 
tion on  April  2nd,  1923,  and  since  that  date  the  matter  has 
been  at  issue.  Copy  of  the  answer  was  served  on  the  Attor- 
ney General  on  April  7th,  1923,  but  no  acknowledgement  of 
such  service  was  received  until  May  23rd,  1923. 

Complainant  having  failed  to  prosecute  his  complaint  or 
to  ask  that  the  case  be  set  down  for  hearing  and  disposition, 
for  a  period  more  than  one  year,  nothing  remains  to  be  done 
but  to  order  dismissal  of  the  entire  proceeding. 

In  passing  it  should  be  noted  that  this  Board  partici- 
pated in  Docket  No.  13930  before  the  Interstate  Commerce 
Commission,  Express  Rates  1922,  83  I.  C.  C.  606,  89  I.  C.  C. 
297,  and  as  a  result  of  the  Commission's  order  in  that  case, 
Montana  intrastate  express  rates  were  reduced  approximately 
four  per  cent  for  hauls  of  350  miles  and  less  and  one  and 
one-half  per  cent  for  hauls  beyond  350  miles.  For  a  com- 
plete history  of  the  express  rate  controversy,  see  13  M.  U.  R. 
17,  1920 ;  In  re  Montana  Express  Rates,  14  M.  U.  R.  64,  1921 ; 
14  M.  U.  R.  476,  1921;  16  M.  U.  R.  Ill,  1923,  wherein  this 
Board  successfully  denied  increases  which  would  have  aggre- 
gated 26  per  cent  on  Montana  intrastate  traffic.  An  appro- 
priate order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing, Helena,  Montana,  on  Friday,  November  7th,  1924,  com- 
mencing at  10  o'clock  A.  M.,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross,  there  came  before  the  Board 
for  appropriate  action  the  matter  of  the  complaint  of  the 
State  of  Montana,  on  the  relation  of  Wellington  D.  Rankin, 
as  Attorney  General,  vs.  American  Railway  Express  Com- 
pany, Docket  No.  833,  and  it  appearing  that  complainant 
had  failed  to  prosecute  this  case  for  a  period  of  more  than 
one  year,  and  now  the  Board  being  fully  advised  in  the 
premises  and  having  this  day  filed  of  record  its  report  herein, 
which  report  is  of  this  order  made  a  part. 

IT  IS  THEREFORE  ORDERED  That  the  complaint 
herein  be  and  the  same  is  hereby  dismissed  and  this  pro- 
ceeding fully  and  completely  dismissed. 
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IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith. 


INTERNATIONAL  REFINING  COMPANY,  COMPLAIN- 
ANT, VS.  THE  ILLINOIS  PIPE  LINE  COMPANY,  DE- 
FENDANT. 

(Docket  No.  886.     Report  and  Order  No.   1395) 
(Hearing  Oct.  11th,  1924.    Decided  November  7,  1924.) 

Pipe-lines — Crude   Petroleum — Storage — Demurrage. 

1.  A  shipper  of  crude  petroleum  complained  against  the  pipe- 
line company,  alleging  the  imposition  of  unjust  and  unlawful  de- 
murrage charges  for  storage  of  crude  oil.  The  proof  showed  that 
from  the  inception  of  the  shipper's  operations,  carrier  and  shipper 
enjoyed  a  mutual  understanding  whereby  the  former  carried  in 
storage  for  the  latter  great  quantities  of  crude  oil  without  thought 
of  exacting  storage  charges  and  carrier  and  shipper  proceeded 
without  reference  to  the  rules  of  this  Board  covering  the  subject 
of  demurrage  and  storage.  Held,  that  in  the  light  of  these  mutual 
relations,  the  Board  will  not  approve  of  the  exaction  of  demur- 
rage charges,  claimed  by  the  carrier  on  a  sudden  volte  face,  caused 
by  the  discovery  of  the  excessive  use  of  its  facilities  for  storage 
by  the  shipper. 

Pipe-lines — Crude  Petroleum — Storage — Demurrage. 

2.  A  shipper  or  consignee  cannot  expect  to  utilize  the  equip- 
ment of  the  carrier  for  storage  purposes  indefinitely,  nor,  as 
a  matter  of  right,  for  any  period  longer  than  that  actually 
provided  by  the  rules  established  by  the  Board  of  Railroad  Com- 
missioners  pursuant  to   the    pipe-line  act. 

Pipe-lines — Crude    Petroleum — Storage — Demurrage. 

3.  A  carrier  of  crude  petroleum  by  pipe-line  may  agree  to 
waive  demurrage  charges  altogether  for  a  period  in  excess  of  the 
free  storage  period,  provided  that  all  shippers  are  treated  alike  and 
agreements    are    not    effected    with    one    shipper    only. 

Complaint  by  the  International  Refining  Company  alleg- 
ing the  imposition  of  unjust  and  unlawful  demurrage  charges 
for  storage  of  crude  oil;  relief  granted. 

Appearances:  G.  S.  Frary,  Great  Falls,  for  complainant; 
A.  M.  Gee,  Casper,  Wyoming,  for  defendant;  E.  G.  Toomey, 
for  the  Board. 
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Before:     The  Board  en  banc,  at  Helena. 

By  the  Board:  The  International  Refining  Company,  a 
Montana  corporation  of  recent  creation  is  the  owner  and 
operator  of  a  topping  plant  at  Sunburst  in  Toole  County, 
Montana.  This  plant  has  been  in  operation  since  the  last 
week  in  June,  1924.  It  is  contiguous  to  the  receiving  station 
and  tank  farm  of  the  Illinois  Pipe  Line  Company.  The  pipe 
line  company  is  operating  a  pipe  line  as  common  carrier  for 
the  transportation  of  crude  oil  in  the  Kevin-Sunburst  field 
under  the  provisions  of  Chapter  8,  Laws  Extra  Session,  17th 
Legislative  Assembly,  and  the  rules  and  regulations  promul- 
gated by  this  Board,  pursuant  to  that  act. 

The  International  Refining  Company  will  be  hereafter 
referred  to  as  the  refiner  and  the  Illinois  Pipe  Line  Company 
as  the  carrier. 

The  refiner  has  entered  into  contracts  with  crude  oil 
producers  in  the  field  for  the  purchase  of  their  product  and 
since  the  making  and  execution  of  these  contracts  the  crude 
oil  so  purchased  has  been  run  by  the  various  producers 
through  the  lines  of  the  carrier  to  the  credit  of  the  refiner. 
The  refiner  has  been  obliged  to  purchase  certain  flush  pro- 
duction in  what  is  known  as  the  Shoshone  group  of  wells  in 
the   Kevin-Sunburst   field. 

The  producers  commenced  to  run  oil  through  the  car- 
rier's line  to  the  credit  of  the  refiner,  and  the  refiner  com- 
menced to  take  the  same  about  June  22nd,  1924,  and  at  the 
end  of  June  29th,  1924,  after  a  week's  operations,  the  re- 
finer had  a  storage  credit  of  3,745  barrels.  This  storage 
credit  continuously  increased  through  the  summer,  reaching 
a  total  of  more  than  22,000  barrels  at  the  end  of  July,  and 
increasing  steadily  until  the  11th  day  of  September,  when, 
in  accordance  with  a  statement  received  from  the  Wyoming 
office  of  the  carrier,  it  appears  that  the  carrier  had  in  stor- 
age 62,266  barrels  of  oil  for  the  account  of  the  refiner.  Up 
to  and  including  that  day,  and  as  the  oil  was  delivered  to  the 
refinery,  statements  were  presented  and  transportation 
charges  immediately  paid.  No  storage  charges  were  imposed 
by  the  carrier,  and  indeed  none  were  ever  suggested.  The 
local  superintendent  of  the  carrier  at  Sunburst  testifies  that 
the  carrier  was  delivering  to  the  Imperial  Oil  Company  of 
Canada  at  Coutts,  crude  "at  any  and  all  times  that  we  could 
do  so  through  our  own  system"  and  "when  we  are  pumping 
to  the  Imperial  Oil  Company  at  Coutts  it  was  impossible  for 
us  to  deliver  to  the  International  excepting  in  one  way  and 
that  is  by  siphoning."  *  *  *  "When  we  were  not  run- 
ning our  main  line  to  the  Imperial  at  Coutts,  we  generally 
turned  the  stream  fall  into  the  International  tank."     *     *     * 
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"That   is   the   way   we   made   the   delivery    approximately 

daily"  "just  seemingly,  a  mutual  agreement  between 

them  and  us."  *  *  *  "There  was  no  demand  prior  to  the 
13th  of  September  for  a  given  amount  each  day,  there  was 
just  a  mutual  understanding." 

It  appears  that  the  Ohio  office  of  the  carrier  became 
particularly  concerned  about  August  1st,  1924,  about  the 
quantity  of  oil  held  in  storage  for  the  refiner,  at  that  time 
more  than  22,000  barrels.  The  president  of  the  company 
had  recently  returned  to  Ohio  from  Montana  and  reported 
that  the  refiner  was  working  on  the  construction  of  its  plant 
and  would  very  likely  take  the  oil  and  that,  temporarily,  it 
was  being  stored  in  the  tanks  of  the  Ohio  Oil  Company.  Some 
time  after  the  receipt  of  the  August  reports  from  the  Ohio 
office,  the  president,  acting  general  superintendent  and 
assistant  treasurer  of  the  pipe  line  company  undertook  a 
trip  into  the  Kevin-Sunburst  field.  At  the  Shelby  offices 
on  September  12th,  it  was  learned  that  the  credit  balance 
of  the  refiner  had  increased  to  more  than  60,000  barrels, 
as  above  noted,  and,  in  the  language  of  the  assistant  treas- 
urer "it  became  evident  that  we  had  to  do  something."  Upon 
his  arrival  at  Sunburst  on  September  12th,  the  president  of 
the  carrier  directed  the  local  superintendent  at  Sunburst  to 
notify  the  refiner  that  storage  charges  "would  commence  the 
next  day,  that  is  on  September  13th".  This  order  was 
obeyed.  The  notice  of  intention  to  exact  storage  charges  was 
verbal,  and  within  an  hour  or  so  of  its  communication  the  re- 
finer demanded  of  the  carrier  that  it  run  into  the  tanks  of 
the  refiner  5,000  barrels  of  oil  per  day  until  further  notice. 
On  September  13th  this  demand  was  repeated  in  writing  and 
served  upon  the  local  superintendent  of  the  carrier  at  Sun- 
burst. The  subjoined  table  shows  the  deliveries  consequent 
on  this  demand  and  likewise  the  oil  run  from  the  field  to  the 
credit  of  the  International  Refining  Company. 

Runs  from  Deliveries 

field  to  refiner        Balances 

Sept.   13th     2,085.95  318.47 

14     1.752.94  1,412.43 

15     1,550.57  1,920.64 

16     1,164.71  2,138.43 

17     1,945.96  696.30 

18     406.09  1,290.03 

19 1,553.04  1,802.59 

20  1,540.71  644.87         64.162.13 

21  1.737.95  1,511.55 

22  1,172.59  1,796.63 

23  1,597.01  1,948.66 

24  1,169.48  594.82 

25  1, 70S.. -.1  65,785.83 

26  1.393.46  1,671.30 

27  1,155.20  2,169.13 

28  1,559.31  7,847.07 

29  2,161.40  3,841.07 

30  1,138.36  3,500.84         54,164.15 

46.516.90         43,S11.49 
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After  serving  notice  of  intention  to  exact  storage  charges 
on  the  day  following  said  service  of  notice,  the  carrier's 
officers  reconsidered  the  demurrage  demand,  apparently 
after  consulting  the  rules  of  the  Board,  and  notified  the  re- 
finer that  demurrage  would  start  on  September  21st,  1924, 
thus  recognizing  the  twenty-four  hour  notice  precedent  to 
tender  as  established  by  Rule  10,  and  the  five  day  free  stor- 
age period  established  by  Rule  5.  Sometime  later,  but  after 
the  refiner  had  filed  complaint  on  September  29th,  1924,  the 
assistant  treasurer  of  the  carrier  again  discussed  the  subject 
of  demurrage  with  the  refiner  and  made  an  offer  to  waive 
storage  up  to  midnight  of  September  30th  and  have  it  start 
October  1st.  This  offer  apparently  was  not  accepted  by  the 
refiner. 

After  admission  of  the  receipt  of  the  demand  for  5,000 
barrels  of  oil  per  day,  the  carrier's  officer  testifies  "we 
could  have  devoted  all  of  our  energies  from  the  13th  (Sep- 
tember) and  put  that  amount  of  oil  into  your  (refiner's) 
tanks,  had  you  had  room  to  take  that,  but  we  couldn't  serve  our 
other  customers  and  give  you  that  amount  at  that  time."  Be- 
tween September  13th  and  September  26th,  the  refiner  took 
all  the  oil  tendered  by  the  carrier,  and,  it  seems,  that  it  was 
not  until  four  o'clock  P.  M.,  on  October  1st,  1924,  that  the 
refiner  refused  to  take  more  oil.  No  deliveries  were  made 
on  October  2nd,  but  on  October  3rd,  2,825  barrels  were 
tendered  and  accepted. 

The  record  contains  a  great  deal  of  testimony  concerning 
the  quantity  of  oil  held  by  the  carrier  in  storage,  the  carrier's 
ability  to  serve  all  its  customers  and  the  refiner's  capacity 
to  accept  and  store  oil  after  the  expiration  of  the  free  storage 
period.  A  review  of  this  testimony  is  neither  necessary  nor 
profitable  in  view  of  the  standpoint  from  which  we  have  de- 
termined to  consider  this  case. 

The  record  does  plainly  establish  the  fact  that  from  the 
very  inception  of  the  refiner's  operations,  carrier  and  refiner 
enjoyed  a  mutual  understanding  whereby  the  former  car- 
ried in  storage  for  the  latter  great  quantities  of  crude  oil, 
apparently  without  thought  of  exacting  storage  charges,  or, 
if  consideration  was  given  to  this  subject  in  the  Ohio  office 
of  the  carrier,  without  suggestion  to  the  refiner  of  the  im- 
position of  such  charges.  And  when  notice  was  first  served, 
it  is  clear  that  the  carrier  entirely  overlooked  the  rules  and 
regulations  of  this  Board  with  respect  to  demurrage,  and  it 
was  not  until  a  day  or  two  later,  that  the  subject  was  con- 
sidered in  the  light  of  the  rules  and  their  plain  import  at- 
tempted to  be  followed.  It  is  plain  to  us  that  the  carrier 
and  the  refiner  proceeded  throughout  the  summer  and  early 
fall  of  1924  without  reference  or  regard  for  the  Board's  rules 
in  the  premises.     We  are  not  prepared  to  say  that  either  of 
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the  parties  is  at  fault,  for  under  our  rules  (Rule  10)  the 
assessment  of  demurrage  is  optional  with  the  carrier.  This 
is  not  as  it  should  be,  for  demurrage  charges  should  be  as 
certain  of  imposition  and  exaction  as  the  rates  of  carriage. 
As  the  rule  now  stands,  there  is  a  direct  invitation  to  dis- 
criminatory practices.  It  encourages,  and  has  encouraged  the 
carrier  in  this  very  case,  to  be  slack  and  puts  the  consignee 
in  a  state  of  uncertainty  as  to  when  or  how  demurrage  will 
be  applied.  It  is  perfectly  patent  that  no  one  seriously  con- 
sidered the  subpect  until  the  carrier's  existing  storage  facil- 
ities were  almost  completely  utilized  by  this  one  refinery  and 
then  the  full  force  of  the  demurrage  rule  was  invoked  for 
the  first  time.  Three  months  of  apparent  free  storage  was 
quite  enough  to  lull  any  consignee  into  fancied  freedom  from 
that  charge  and  when  demand  for  storage  was  countered  by 
demand  for  delivery  of  five  thousand  barrels  per  day  and 
the  carrier's  lines  and  tanks  relieved  by  a  delivery  of  all  the 
carrier  could  deliver  from  September  13th  to  October  1st 
(even  though  it  was  not  5,000  barrels  per  day)  it  would 
seem  unfair  to  penalize  the  consignee  for  demurrage  on  the 
very  first  day  of  its  inability  to  receive  5,000  barrels,  to-wit, 
on  October  1st.  At  any  rate,  this  Board  is  not  going  to  step 
in  at  this  late  date  and  transform  a  condition  of  mutual  un- 
derstanding and  accord  into  a  condition  of  legal  rights  and 
duties  when  such  rights  and  duties  were  never  contemplated 
by  the  parties  themselves. 

Of  course,  the  refiner  cannot  expect  to  utilize  the  equip- 
ment of  the  carrier  for  storage  purposes  indefinitely.  The 
carrier  has  now  plainly  indicated  that  in  the  future,  it  is 
going  to  rely  upon  its  legal  rights  in  the  premises.  In  the 
light  of  all  the  evidence,  we  think  it  fair  to  provide  that  the 
carrier  may  assess  demurrage  from  and  after  October  15th, 
1924. 

It  will  serve  no  useful  purpose  now  to  enter  into  con- 
struction of  interpretation  of  our  pipeline  rules,  but  we  pro- 
pose to  call  a  hearing  in  the  near  future  whereat  a  complete 
revision  of  those  rules  will  be  the  subpect  of  discussion.  An 
appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  on  Friday,  the  7th  day  of  November,  1924,  at 
10  o'clock  A.  M.,  present  Chairman  Dennis  and  Commission- 
ers Boyle  and  Ross,  there  came  before  the  Board  for  appro- 
priate consideration  and  action  the  complaint  of  the  Inter- 
national Refining  Company  vs.  The  Illinois  Pipe  Line  Com- 
pany, Docket  No.  886.  and  the  Board  having  made  a  full  and 
complete  investigation   into  all  matters  and  things  involved 
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and  conducted  public  hearing  whereat  all  persons  interested 
participated  or  had  opportunity  to  participate  and  the  Board 
having  this  day  filed  of  record  its  findings  and  conclusions 
herein,  which  are  hereto  attached  and  by  this  reference 
made  a  part  of  this  order,  and  now  the  Board  being  fully 
advised  in  the  premises, 

IT  IS  ORDERED  That  the  Illinois  Pipe  Line  Company, 
may,  pursuant  to  the  standing  rules  and  regulations  govern- 
ing common  carriers  of  crude  petroleum,  heretofore  promul- 
gated by  this  Board,  assess  demurrage  charges  for  oil  held 
in  storage  by  said  carrier  for  the  credit  of  the  International 
Refining  Company  on  and  after  October  15th,  1924,  but  not 
for  any  oil  held  in  storage  during  the  year  1924,  prior  to 
said  15th  day  of  October,  1924. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 


IN  RE  GARDINER  TRAIN  SERVICE. 

(Docket  No.  857.     Report  and  Order  No.   1396) 
(Hearing  Oct.  8,  1924.     Decided  November  6,   1924) 

Train  Service — Branch  Line — Earnings. 

1.  Held,  on  application  for  an  order  of  the  Board  for  re-estab- 
lishment of  daily  straight  passenger  service  over  a  branch  line  that 
where  it  is  shown,  without  dispute,  that  the  operation  of  such  serv- 
ice does  not  produce  revenue  sufficient  to  meet  the  out-of-pocket 
costs  of  that  service  and  the  direct  and  necessary  expenses  which 
must  be  allocated  to  it,  that  a  case  is  not  made  out  warranting  the 
re-establishment  of  said  service. 

Train  Service — Branch  Line— Earnings 

2.  Held,  that  while  it  is  the  carrier's  first  obligation  to  serve  and 
that  such  duty  may  be  compelled  even  though  its  discharge  occasions 
loss,  the  obligation  does  not  require  of  the  carrier  the  furnishing  of 
straight  passenger  train  service  daily  over  a  branch  line  which  offers 
but  trifling  passenger  traffic,  and  that  the  obligation  may  be  dis- 
charged by  furnishing  a  mixed  train  service  four  days  a  week. 

Investigation  into  the  adequacy  of  passenger  train  serv- 
ice on  the  Park  Branch  of  the  Northern  Pacific  Railway 
Company,  from  Livingston,  Montana,  to  Gardiner,  Mon- 
tana, and  on  the  Shields  River  Branch  of  said  railway,  from 
Livingston,  via  Mission,  to  Wilsall,  Montana. 


BOARD    OF    RAILROAD    COMMISSIONERS  281 

Appearances:  Gunn,  Rasch  &  Hall,  for  the  Northern 
Pacific  Railway  company.  F.  W.  Bacorn,  J.  E.  Healey,  for 
the  Upper  Yellowstone  Citizens  Association;  E.  G.  Toomey, 
for  the  Board. 

Before:     The  Board  en  banc,  at  Livingston. 

By  the  Board:  By  Report  and  Order  No.  1372,  issued 
January  2nd,  1924,  this  Board  concluded  investigation  into 
the  adequacy  of  passenger  train  service  furnished  by  the 
Northern  Pacific  Railway  Company  on  the  Park  Branch  and 
on  the  Shields  River  Branch  lines.  The  order  then  entered 
granted  the  Northern  Pacific  Railway  Company  authority  to 
discontinue  the  four  day  per  week  straight  passenger  service 
on  the  Park  Branch,  commencing  March  15th,  1924,  by 
eliminating  all  straight  passenger  train  service  and  by  substi- 
tuting in  the  place  thereof,  good  and  sufficient  mixed  train 
service  for  four  days  a  week,  to  continue  up  to  the  14th 
day  of  May,  1924.  It  was  further  provided  that  the  Board 
might,  in  its  discretion  and  conditioned  upon  facts  to  appear, 
authorize  the  re-establishment  of  mixed  train  service  during 
the  month  of  October,  1924,  or  at  some  later  date  in  the 
fall  of  1924.  Report  and  Order  No.  1372  is  hereby  incorpor- 
ated in  and  made  a  part  of  this  report  and  order. 

Anticipating  that  mixed  train  service  might  be  re- 
established during  the  month  of  October,  protestants,  Upper 
Yellowstone  Citizens  Association,  on  September  1st,  1924, 
asked  the  Board  to  rescind  that  part  of  Order  No.  1372 
whereby  the  carrier,  might,  on  proper  showing,  re-establish 
mixed  train  service.  Protestants'  request  was  met  with  im- 
mediate resistance  on  the  part  of  the  carrier  and  in  addition 
the  carrier  requested  this  Board  to  permit  it  to  re-establish 
mixed  train  service  on  and  after  October  1st,  1924,  "to  con- 
tinue until  such  time  as  weather  conditions  interfere  with 
travel  by  automobile  on  highways  paralleling  the  Park 
Branch." 

On  demand,  hearing  was  had  at  Livingston  on  October 
8th,  1924.  May  15th,  1924,  was  fixed  as  the  day  for  re- 
establishing daily  straight  passenger  service  as  it  was  con- 
veniently near  the  opening  date  of  Yellowstone  National 
Park,  one,  and  the  principal  entrance  to  which  is  found  at 
Gardiner,  the  terminal  of  the  Park  Branch.  During  the  vaca- 
tion months  tourist  traffic  over  this  branch  is  exceptionally 
heavy  and  local  traffic  correspondingly  heavy  in  response  to 
the  needs  of  tourists.  The  park  season  closed  on  September 
15th,  1924,  and  since  that  time  traffic  over  the  Park  Branch 
has  been  unusually  light.  The  inbound  business  to  Gardiner 
has  been  much  lighter  than  business  for  the  same  months 
during  1923,  owing  to  diminished  construction  work  in  the 
Park,  following  the  termination  of  the  1924  season.     Addi- 
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tionally,  it  is  of  record,  without  dispute,  that  the  operation 
of  the  daily  straight  passenger  service  does  not  produce 
revenue  sufficient  to  meet  the  out-of-pocket  costs  of  that 
service  and  the  direct  and  necessary  expense  which  must  be 
allocated  to  it. 

Under  such  circumstances  it  is  hard  to  see  how  protes- 
tants  can  claim  necessity  for  a  service  which,  from  a  revenue 
standpoint,  does  not  sustain  itself.  Of  course,  we  recognize 
that  the  carrier's  first  obligation  is  to  serve  and  that  such 
duty  may  be  compelled  even  though  its  discharge  occasions 
loss.  But  the  Northern  Pacific  Railway  Company  does  not 
propose  to  discontinue  service  on  the  Park  Branch.  It  pro- 
poses to  establish  a  service  in  keeping  with  the  convenience 
and  necessity  of  the  public  using  the  branch  lines  in  quco 
tion.  In  this  connection,  counsel  for  protestants  have  cited 
a  number  of  authorities  to  the  effect  that  where  a  branch 
line  is  operating  at  a  loss,  but  the  entire  system  is  making 
a  profit,  the  branch  cannot  be  abandoned  and  service  cur- 
tailed beyond  what  is  absolutely  necessary.  (St.  John  vs. 
Erie  R.  Co.  22  Wall,  136;  Chesapeake  &  Ohio  Rv.  Co.  vs.  Pub- 
lic Service  Com.  83  S.  E.  286 ;  Nelson  vs.  N.  P.  Ry.  Co.,  (Wis. 
R.  C.  686)  ;  Northwestern  Ry.  Co.  v.  Minneapolis  S.  P.  S. 
Ste.  M.  R.  (Mich.  1917)  No.  D.  1048;  People  ex  rel.  Cantrell 
v.  Ry.  Co.  35  L.  R.  A.  656;  Colo.  &  S.  R.  Co.  vs.  Commission 
129  Pac.  506;  Werner  v.  C.  M.  &  St.  P.  Ry.  Co.  14  Wis.  R.  C. 
573;  In  re  Arkansas  Rate  case  168  Fed.  720;  State  ex  rel.  Mo. 
Pac.  Ry.  Co.  v.  Atkinson  192  S.  W.  82;  Culver  vs.  St.  Jo.  and 
G.  I.  R.  Co.  Mo.  P.  S.  Com.  381,  P.  U.  R.  1917-B,  542;  Billings 
Chamber  of  Commerce  v.  C.  B.  &  Q.  Co.,  19  Inters.  Comp. 
Rep.   (Fed.  71). 

These  cases  have  no  application  here  as  the  carrier  is 
not  asking  for  permission  to  abandon  the  Park  Branch,  but 
in  view  of  the  amount  of  business  on  this  branch  after  the 
close  of  the  Park  season  and  in  view  of  the  fact  that  the 
branch  does  operate  at  a  loss,  to  serve  the  branch  line  with 
the  mixed  train  service  proposed.  The  facts  clearly  estab- 
lish that  the  carrier  will  be  discharging  its  primal  obligation 
to  serve  by  furnishing  the  mixed  passenger  train  service 
four  days  a  week. 

Motor  vehicles  operating  as  public  carriers  under  state 
license  from  Livingston  to  Gardiner  on  highways  paralleling 
the  Park  Branch  and  vehicles  used  in  private  transportation 
continue  to  diminish,  materially,  the  traffic  prospects  of  the 
Park  Branch.  If  weather  conditions  during  the  winter  are 
so  severe,  however,  that  motor  vehicles  can  not  safely  use 
the  highways,  the  carrier  will,  in  accordance  with  its  repre- 
sentations be  glad  to  furnish  passenger  train  service  to  ac- 
commodate the  public's  necessities  during  the  continuance  of 
such  conditions;  and  this  board  will  so  require. 


BOARD    OF    RAILROAD    COMMISSIONERS  283 

The  observations  made  herein  apply  with  equal  force  to 
operations  along  the  Shields  River  Branch  and  the  order 
following  will  deal  with  that  branch  line  as  well  as  with  the 
Park  Branch.    An  appropriate  order  will  be  entered. 

ORDER. 
At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  the  Capitol  Building,  at  Hel- 
ena, Montana,  on  the  6th  day  of  November,  1924,  commenc- 
ing at  10  o'clock  A.  M.  ,present  Chairman  Dennis  and  Com- 
missioners Boyle  and  Ross,  in  the  matter  of  the  application 
of  the  Northern  Pacific  Railway  Company  to  curtail  train 
service  on  the  Shields  River  Branch  and  on  the  Park  Branch 
of  said  railway  company,  this  matter  being  before  the  Board 
upon  the  application  of  the  Northern  Pacific  Railway  Com- 
pany and  upon  the  remonstrances  and  protests  duly  and 
regularly  filed,  of  patrons  of  such  services,  and  a  full  investi- 
gation of  all  matters  and  things  involved  having  been  had, 
including  public  hearings  at  Livingston,  Montana,  on  October 
8th,  1924,  whereat  all  interested  persons  participated  directly 
or  through  counsel,  and  the  Board  having  this  day  filed  of 
record  a  report  containing  its  findings  and  conclusions  herein, 
which  report  is  hereby  referred  to  and  of  this  order  made  a 
part,  and  now  the  Board  being  fully  advised  in  the  premises. 

IT  IS  ORDERED  That  the  Northern  Pacific  Railway 
Company  be,  and  it  is  hereby  granted  the  permission  and 
authority  of  this  Board  to  operate  good  and  sufficient  mixed 
train  service  for  four  days  a  week  between  Livingston  and 
Gardiner,  on  the  Park  Branch  and  for  three  days  a  week  on 
the  Shields  River  Branch,  such  mixed  train  service  to  com- 
mence on  and  after  the  25th  day  of  November,  1924,  and  to 
continue  until  the  15th  day  of  May,  1925,  unless  sooner 
terminated  or  modified  by  order  of  this  Board,  or  unless  said 
Northern  Pacific  Railway  Company,  in  response  to  winter 
weather  conditions  deems  it  advisable  to  re-establish  straight 
passenger  train  service  daily,  or  daily  except  Sundays,  on 
said  Park  Branch  and  on  said  Shields  Rive7-  Branch. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto,  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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Informal  Docket  1700.  Shippers  of  Livestock,  Augusta, 
Montana,   vs.   Great  Northern  Railway   Company. 

Petition  for  an  Order  of  the  Board  requiring  the  Con- 
struction of  Stock  Yards  and  Necessary  Trackage. 

Augusta  is  the  terminus  of  the  Sun  River  branch  of  the 
Great  Northern  railway,  serving  a  section  of  the  state,  the 
Sun  River  Valley,  devoted  almost  exclusively  to  raising  live- 
stock. Heretofore  the  stock  has  been  shipped  from  Gilman, 
1.76  miles  east  of  Augusta,  the  former  being  the  end  of  the 
line  until  it  was  extended  during  the  past  year.  The  peti- 
tioners, thirty-eight  in  number,  are  all  individual  shippers  of 
livestock,  and  alleged  that  the  yards  at  Gilman  were  of  insuf- 
ficient size,  poorly  located,  incapable  of  proper  drainage  and 
generally  unsatisfactory.  In  their  petition  the  applicants 
offered  to  deed  to  the  carrier  free  of  charge,  the  necessary 
right-of-way  for  trackage,  and  to  gravel  the  new  yard  to  a 
depth  of  one  foot  over  the  entire  surface. 

The  need  for  stock-loading  facilities  at  Augusta  was  too 
well  known  to  the  Board  to  require  any  further  investigation. 
The  matter  was  placed  before  the  railway  company,  together 
with  plans  and  specifications,  accompanied  by  our  recom- 
mendation that  the  yards  be  built  accordingly  and  that  it 
should  be  commenced  sufficiently  early  to  permit  of  com- 
pletion in  time  to  handle  this  the  1923  shipping  season's 
business.  The  carrier  concurred  in  the  shippers'  proposal; 
the  right-of-way  was  promptly  deeded  to  the  company,  and 
we  are  now  advised  that  the  work  has  been  completed  in  a 
very   satisfactory  manner.     December   1,    1923. 


Informal  Docket  No.  1701.  Northwest  Potato  Exchange 
vs.  Great  Northern  Railway  Company,  et.  al. — Carload  Rates 
on  Seed  Potatoes. 

The  Northwest  Potato  Exchange,  with  headquarters  at 
Kalispell,  Montana,  filed  a  complaint  with  reference  to  the 
rate  on  seed  potatoes,  carloads,  from  Kalispell  to  Toppenish, 
and  other  potato-producing  sections  in  the  State  of  Washing- 
ton located  on  the  line  of  the  Northern  Pacific  railway.  It 
appears  that  the  exchange  quoted  a  delivered  price  at  Top- 
penish based  on  a  freight  rate  of  59 1/2  cents  per  hundred 
pounds  then  in  effect.  Subsequently  the  carrier's  agent  in- 
formed the  shipper  that  the  rate  above  quoted  was  in  effect 
during  the  months  of  March,  April  and  May,  only,  and  at 
other  times  the  combination  of  local  rates  must  apply, — 
namely  63  cents  per  cwt.  composed  of  Great  Northern  381/2 
cents  Kalispell  to  Spokane,  and  Northern  Pacific  241/?  thence 
to  Toppenish. 
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Prior  to  July  23,  1923,  a  rate  of  49!/2  cents  per  cwt.  was 
in  effect  throughout  the  entire  year  from  Kalispell  to  Top- 
penish,  Wapato,  Ellensburg  and  Sunnyside,  via  Great  North- 
ern and  Northern  Pacific  through  Spokane.  Effective  that 
date  the  rate  was  regularly  restricted  by  tariff  supplement 
to  apply  during  March,  April  and  May.  Complainant  clearly 
showed  wherein  this  product  could  be  shipped  at  an  ad- 
vantage during  the  early-winter  months;  that  the  restriction 
placed  by  the  carriers  was  apparently  unjustified,  and  alleged 
that  it  discriminated  in  favor  of  other  sections  marketing 
potatoes  for  seeding  purposes.  Our  investigation  indicated 
that  there  was  just  cause  for  complaint,  and  in  accordance 
with  established  practice  in  matters  not  within  our  juris- 
diction, (interstate)  a  presentation  of  the  situation  was  made 
to  the  carriers,  requesting  a  statement  of  facts  in  support  of 
the  alleged  discriminatory  rule,  or  a  modification  thereof 
satisfactory  to  complainant. 

No  explanation  was  offered,  but  an  amendment  to  the 
tariff,  effective  January  10,  1924,  removed  the  restricting 
clause,  whereby  the  rate  of  49*4  cents  per  cwt.  was  made 
applicable  during  the  entire  year.     December  14,  1923. 


Informal  Docket  No.  1703.  Residents  of  Dutton,  Mon- 
tana, vs.  Great  Northern  Railway  Company.  Alleged  Inade- 
quate Station  Service. 

Dutton,  Montana,  is  located  on  the  Great  Falls-Shelby 
line  of  the  Great  Northern  Railway.  Passenger  train  number 
44,  eastbouncl,  is  due  at  Dutton  5.40  A.  M.,  arriving  at  Great 
Falls  at  seven  o'clock.  Number  43  leaves  Great  Falls  at 
9:33  and  arrives  at  Dutton  10:55  P.  M.  This  train  service 
enables  the  people  from  Dutton  to  transact  business  all  day  in 
Great  Falls  and  return  home  that  night. 

This  informal  complaint  filed  with  the  Board  does 
not  attack  the  reasonableness  of  train  service,  but  on  ac- 
count of  there  being  no  employe  on  duty  at  Dutton  at  that 
hour  in  the  morning,  it  is  alleged  that  the  depot  is  not  heated 
or  lighted,  and  in  the  event  of  the  train  being  late,  which  is 
frequently  the  case  during  the  winter  months,  a  hardship  is 
imposed  upon  the  passengers.  Train  number  44  is  important 
to  the  people  of  Dutton  on  account  of  its  time  of  arrival  at 
Great  Falls.  It  was  only  necessary  to  place  before  the  car- 
rier the  report  of  our  inspector  showing  existing  conditions 
at  that  station.  Arrangements  were  made  to  have  the  depot 
waiting  room  heated  and  lighted  in  the  early  morning  so 
that  passengers  might  wait  comfortably  in  case  the  train  was 
delayed.     December  11,  1923. 
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Informal  Docket  No.  1704.  Upon  the  Application  of  the 
Northern  Pacific  Railway  Company  for  an  Order  of  the 
Board  authorizing  Curtailment  of  Passenger  and  Mixed-Train 
Service. 

Pursuant  to  the  Board's  order  that  train  service  shall 
not  be  discontinued  or  reduced  without  its  consent  and  ap- 
proval, the  Northern  Pacific  Railway  Company  filed  its  ap- 
plications for  authority  to  take  off  certain  designated  trains, 
and  to  curtail  the  service  of  others,  as  follows: 

(a)  Discontinue  daily  passenger  trains  numbers  289 
and  290  between  Helena,  and  Garrison,  Montana. 

(b)  Discontinue  daily  except  Sunday  passenger  train 
service  between  Billings  and  Bridger,  Montana,  and  substi- 
tute therefor  tri-weekly  mixed-train  service. 

(c)  Discontinue  daily  except  Sunday  mixed-train  serv- 
ice between  Billings  and  Shepherd,  Montana,  furnishing  serv- 
ice only  when  there  are  carload  shipments  to  move,  with  a 
maximum  of  one  trip  per  week. 

(d)  Discontinue  present  tri-weekly  mixed-train  service 
between  Helena  and  Marysville,  Montana;  leaving  no  regular 
schedule  in  effect. 

(e)  Discontinue  present  daily  except  Sunday  mixed- 
train  service  between  Whitehall  and  Alder,  and  between  Sap- 
pington,  Pony  and  Norris,  Montana,  substituting  a  mixed 
train  tri-weekly  on  these  branch  lines  from  December  1,  1923 
to  April  30,  1924. 

(f )  Reduce  the  present  daily  except  Sunday  mixed-train 
service,  to  tri-weekly  on  the  Lake  Basin  branch. 

The  applications  of  the  carrier  in  each  instance  are  based 
on  a  financial  statement  showing  the  revenue  and  expenses 
of  these  branch  lines,  and  the  necessity  for  a  reduction  in  the 
cost  of  operation  during  the  winter  months.  The  Board  has 
made  a  careful  study  of  the  various  situations  here  involved, 
and  has  granted,  or  refused  to  grant  the  applications,  as  noted 
below. 

(a)  Local  passenger  trains  (stubs)  289  and  290,  oper- 
ating between  Helena  and  Garrison,  connect  at  the  latter 
point  with  local  west-bound  train  number  257,  Butte  to  Mis- 
soula, and  with  through  east-bound  train  numebr  42.  A  nec- 
essity from  the  standpoint  of  the  traveling  public  is  essen- 
tial, as  in  all  such  cases,  to  their  continuance.  That  the 
operation  has  resulted  in  a  marked  deficit  to  the  carrier, 
there  can  be  no  question,  and  in  our  opinion  the  almost  negli- 
gible travel  on  these  trains  is  conclusive  evidence  that  they 
can  be  dispensed  with  and  yet  maintain  a  service  that  is 
reasonable.     The  application  has  been  granted. 
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(b)  Bridger,  Montana,  is  served  by  the  Northern  Pacific 
and  the  Chicago,  Burlington  &  Quincy  railroads.  Both  lines 
operate  daily  passenger  train  service  (Northern  Pacific  ex- 
cept Sunday),  between  Bridger  and  Billings.  The  Board  does 
not  feel  that  the  Northern  Pacific  should  discontinue  this 
service  and  substitute  a  mixed  train  three  days  a  week.  On 
the  present  schedule  the  C.  B.  &  Q.  train  leaves  Bridger  at 
5:20  P.  M.  and  the  Northern  Pacific  at  9:00  A.  M.  To  grant 
the  application  of  the  Northern  Pacific  company  would  mean 
that  there  would  only  be  a  mixed  train  leaving  that  station 
every  other  day.  The  Board's  objections  to  the  proposed 
schedule  resulted  in  the  application  being  withdrawn  by  the 
carrier. 

(c)  There  is  no  necessity  for  regular  service  between 
Billings  and  Shepherd.  This  branch  line  serves  un  exclusively 
agricultural  district.  The  business  consists  of  carload  lots  of 
grain,  sugar-beets,  etc. ;  practically  all  of  which  is  moved  dur- 
ing the  fall  months.  During  the  other  seasons  of  the  year 
there  is  no  traffic  to  speak  of  either  in-bound  or  out-bound, 
and  the  Board  has  no  hesitancy  in  authorizing  the  service 
limited  to  the  movement  of  carload  lots,  with  a  maximum  of 
one  trip  a  week. 

(d)  The  Marysville  branch  of  the  Northern  Pacific 
railway,  connects  with  the  main  line  at  Helena.  The  district 
served  is  mining  exclusively.  The  present  service  consists 
of  a  mixed  train  three  clays  a  week.  True,  mining  activities 
in  that  locality  have  been  at  a  low  ebb  for  some  time  past ;  in 
fact  the  company  now  has  an  application  before  the  Inter- 
state Commerce  Commission  to  abandon  and  remove  the  line 
in  its  entirety,  but  to  grant  the  application  herein  would  mean 
the  complete  isolation  of  Marysville  from  all  sources  of  sup- 
plies during  the  winter  months,  inasmuch  as  the  highway 
will  be  impassable  on  account  of  heavy  snow.  The  Board 
realizes,  however,  that  there  is  insufficient  business  to  war- 
rant even  the  present  tri-weekly  service,  and  the  carrier  has 
been  authorized  to  make  but  one  trip  a  week. 

(e)  This  application  contemplated  a  reduction  in  serv- 
ice from  December  1,  1923,  to  April  30,  1924.  The  territory 
served  by  these  branch  lines  is  mineral  and  agricultural. 
There  is  little  activity  in  the  winter  months,  and  the  state- 
ments of  earnings  and  expenses  submitted  by  the  carrier, 
show  that  these  trains  do  not  pay  operating  expenses  during 
that  period.  The  Board's  knowledge  of  the  situation,  how- 
ever, is  such  that  in  the  months  of  December  and  April  daily 
train  service  is  essential,  respectively  to  closing  up  the 
season's  work,  and  making  preparations  for  the  next.  To 
extend  this  curtailment  through  the  month  of  April  would 
probably  result  in  delays,  destructive  of  the  carrier's  plans 
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for  economy,  and  to  the  detriment  of  farming  operations  in 
the  early  spring.  Accordingly,  the  application  herein  has 
been  granted,  from  January  1st  to  March  31,  1924. 

(f)  The  Lake  Basin  branch  serves  an  exclusively  agri- 
cultural and  stock-raising  district,  and  like  the  Pony  and 
Norris  sections,  the  great  bulk  of  the  business  is  moved  in 
the  fall  and  early  winter.  At  other  times  the  service  is  far 
from  being  self-supporting.  The  Board's  investigation  showed 
that  there  was  no  particular  objection  on  the  part  of  the  resi- 
dents of  the  Lake  Basin,  and  in  the  interest  of  economy 
without  undue  inconvenience  to  the  people,  the  application 
has  been  granted,  to  become  effective  January  1,  1924,  to 
continue  until  the  further  order  of  the  Board.  December  6, 
1923. 


Informal  Docket  No.  1705.  Upon  the  Application  of  the 
Great  Northern  Railway  Company  for  an  Order  of  the  Board 
Authorizing  its  Agency  at  Mondak,  Montana,  Discontinued. 

Mondak,  Montana,  is  situated  on  the  main  line  of  the 
Great  Northern  railway  at  the  Montana-North  Dakota  state 
line.  The  application  of  the  carrier  recites  the  fact  that  the 
business  of  that  station  consists,  to  a  very  large  extent,  of 
carload  grain  shipments  in  the  fall  and  early  winter  months, 
while  during  other  seasons  there  is  insufficient  revenue  to  re- 
quire the  services  of  an  agent. 

The  record  shows  that  carload  business  forwarded  for 
the  year  ended  November  30,  1923,  comprised  71  per  cent  of 
the  total  revenue  received  from  all  sources,  and  89  per  cent 
of  the  total  freight  business  in  and  out.  Then  again,  Buford 
and  Snowden,  both  of  which  are  open  stations,  are  but  2.6 
miles  respectively  east  and  west  of  Mondak. 

In  view  of  these  conditions,  the  application  herein  has 
been  granted  until  April  1,  1924.     January  7,  1924. 


Informal  Docket  No.  1706.  Anaconda  Copper  Mining 
Company,  vs.  Northern  Pacific  Railway  Company.  In  re 
Minimum  Carload,  Slabwood. 

Slabwood,  in  sixteen-inch  lengths,  is  loaded  at  the  Bon- 
ner, Montana,  mills,  by  conveyor  process  into  cars  equipped 
with  special  racks  for  this  particular  loading.  The  carrier's 
tariffs  provide  for  a  minimum  of  eighteen  cords  in  cars 
over  thirty-seven  feet  in  length. 
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Complainant  alleges  that  it  is  not  possible  to  load  this 
class  of  equipment  to  the  required  minimum,  and  as  a  conse- 
quence practically  every  carload  is  overcharged.  The  con- 
veyor process  of  loading,  (jumble),  naturally  varies,  inas- 
much as  the  wood  is  not  piled  in  the  cars,  but  is  dumped  in 
promiscuously,  and  in  this  way  the  same  car  might  not  be 
loaded  twice  exactly  alike.  An  average  of  a  number  of  cars, 
all  loaded  under  the  same  conditions,  shows  that  the  average 
maximum  load,  to  full  visible  capacity,  does  not  exceed  seven- 
teen cords  per  car. 

A  presentation  of  these  facts  and  figures  to  the  car- 
rier was  conclusive  evidence  that  the  present  minimum  penal- 
ized this  industry  to  the  extent  of  freight  charges  in  excess 
of  the  actual  amount  that  it  was  possible  to  load.  According- 
ly, the  minimum  was  reduced  from  eighteen  to  seventeen 
cords  in  cars  over  thirty-seven  feet  in  length,  effective  Janu- 
ary 16,  1924. 


Informal  Docket  No.  1707.  Upon  the  Application  of  the 
Northern  Pacific  Railway  Company,  in  the  matter  of  closing 
its  station  at  Gold  Creek,  Montana. 

Based  on  a  statement  of  the  earnings  and  expenses  of 
maintaining  an  open  station  at  Gold  Creek,  Montana,  the 
Northern  Pacific  Railway  Company  petitioned  the  board  on 
December  22,  1923,  for  an  order  authorizing  the  agency  dis- 
continued, and  a  custodian  placed  in  charge  of  the  premises. 
Protests  were  filed  by  the  residents  of  Gold  Creek  and  in 
the  territory  tributary  thereto,  setting  forth  the  alleged 
unreasonableness  of  the  carrier's  application,  and  demanding 
that  action  thereon  be  deferred  until  a  full  presentation  of 
conditions  could  be  made  to  the  Board. 

Being  of  the  opinion  that  sufficient  cause  for  action  had 
not  been  shown,  the  applicant  was  notified  that  no  action 
would  be  taken  by  the  Board  upon  its  request,  until  a  formal 
investigation  had  been  made,  and  after  public  hearing.  Where- 
upon the  petition  of  the  carrier  was  withdrawn.  Januarv  17, 
1924. 


Informal  Docket  No.  1708.  Upon  the  Initial  Motion  of 
the  Board  vs.  Great  Northern  Railway  Company,  et  al.  In 
Re  Freight  Rates  on  Butter,  Eggs  and  Dressed  Poultry,  Car- 
loads, from  Montana  points  to  Eastern  markets. 

In  April  1923,  representative  creamery  companies 
throughout  the  state,  made  informal  complaints  to  the  Board 
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relative  to  the  rates  on  dairy  products  in  carloads,  east-bound, 
calling  our  attention  to  the  development  of  the  state  along 
these  lines,  to  a  point  where  Montana  dairies  have  become  an 
important  factor  in  supplying  the  large  eastern  markets. 

On  May  5,  1923,  a  circular  letter  was  mailed  to  every 
creamery  in  the  state,  requesting  an  expression  of  opinion, 
(a)  as  to  the  possibilities  of  shipping  to  these  consuming 
centers,  and  (b)  the  needed  adjustments  in  transportation 
costs  to  permit  of  the  movement.  The  information  received 
from  this  source  furnished  us  with  much  enlightenment  on  the 
subject.  An  analysis  of  the  freight  rate  situation  indicated 
that  the  classification,  namely  third  class,  would  not  afford  a 
basis  upon  which  these  commodities  could  profitably  be 
shipped  to  the  Twin  Cities  and  points  beyond.  Accordingly, 
negotiations  were  entered  into  with  the  carriers,  with  a  view 
to  establishing  a  rate  base  that  would  enable  these  Montana 
industries  to  compete  with  other  producing  sections. 

Owing  to  the  fact  that  the  Montana  lines  reach  only  a 
small  portion  of  the  eastern  territory  involved,  it  has  taken 
considerable  time  to  secure  the  cooperation  and  concurrence 
of  connecting  lines,  but  it  has  now  been  agreed  that  rates 
constructed  on  ninety  per  cent  of  third  class  will  become  ef- 
fective March  2,  1924,  to  Chicago  and  points  west,  and  to 
destinations  east  of  Chicago  in  groups  B  and  C,  which  com- 
prise Pittsburgh  and  Cincinnati  territories  respectively,  the 
new  rate  will  be  $3.00  per  hundred  pounds,  representing  a 
reduction  of  about  eight  per  cent,  to  these  far  eastern  mar- 
kets.    January   28,    1924. 


Informal  Docket  1709.  Overose  Brothers  vs.  Great 
Northern  Railway  Company.  Transportation  of  attendants 
with  Livestock. 

In  September  1921,  complainant  placed  on  order  with 
the  carrier's  agent  at  Cascade,  Montana,  for  11  thirty-three- 
foot  cars  for  loading  with  cattle  to  Chicago.  When  the  ship- 
ment arrived  at  the  Cascade  stockyards,  cars  of  the  above 
specifications  were  not  available,  and  10  cars  of  larger 
capacity  were  furnished.  Two  attendants  accompanied  the 
stock  to  the  market,  but  on  account  of  there  being  but  10 
cars,  one  attendant  was  refused  free  return  transportation, 
whereas  both  would  have  been  so  entitled  under  the  tariff 
rules,  had  the  shipment  consisted  of  11  cars.  Hence  this 
claim  for  refund  of  railroad  fare  paid  by  the  second  caretaker, 
amounting  to  $33.32. 

The  record  shows  that  the  10  cars  furnished  were  ample 
to   accommodate   the   223   head   of   cattle    offered   for   ship- 
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ment.  All  of  the  cars  were  consigned  to  the  same  consignee 
at  the  same  destination,  and  it  is  not,  therefore,  apparent 
wherein  the  shipper  has  been  injured.  In  the  matter  of  free 
transportation,  as  above,  we  find  that  the  additional  freight 
charges  on  11  cars,  had  they  been  furnished,  would  have 
amounted  to  more  than  the  claim  here  involved.  The  fol- 
lowing comparison  will  illustrate  this  feature. 

11    33-foot    cars,    minimum   wt.    253,000   lbs.,    frt.    chgs $2024. rio 

Bedding   11   cars    @    $1.00 11.00 

Total    '. $2035.00 

10    cars   furnished,    actual    wt.    246,000   lbs.,    frt.    chgs $1978.00 

Bedding   10    cars    @    1.00 10.00 

Total    $1988.00 

Saving     47 .  00 

Less  amount   of  fare   paid    and  for   which   this   claim   is   made 33.32 

Net    Saving    $     13. 68 

The  claim  has  been  declined.    February  7,  1924. 


Informal  Docket  No.  1710.  Upon  the  Application  of  the 
Oregon  Short  Line  Railroad  Company  for  an  Order  of  the 
Board  Authorizing  the  Agency  at  Glen,  Montana,  discon- 
tinued temporarily. 

The  application  of  the  carrier  is  supported  by  a  state- 
ment showing  the  tonnage  and  revenue  on  traffic  received 
at  and  forwarded  from  Glen  station  for  the  year  ended 
October  31,  1923.  This  statement  shows  an  average  of  less 
than  three  passengers  daily  "into",  and  less  than  four  "out 
of"  Glen,  representing  an  average  daily  revenue  from  pas- 
senger travel,  of  $8.57.  The  total  receipts  from  freight  re- 
ceived and  forwarded  amounted  to  $4205.00 ;  an  average  of 
$11.50  per  day. 

During  the  fall  and  early  winter  months  there  is  some 
grain  and  livestock  shipped  from  that  point  in  carload  lots, 
but  for  the  balance  of  the  year  the  records  show  that  there 
is  no  such  volume  of  business  as  to  necessitate  the  services 
of  an  agent.  It  is  not  the  carrier's  intention  to  permanently 
abandon  Glen  as  an  open  station,  but  only  "during  the  winter 
months  and  extremely  dull  season,"  to  be  determined  upon  the 
prospects  for  increased  business  during  the  next  growing 
season. 

In  view  of  the  conditions  briefly  cited  above,  and  the 
necessity  for  economy  in  operation,  an  order  has  been 
entered  authorizing  the  agency  at  Glen  discontinued,  until 
the  further  order  of  the  Board.     December  18,   1923. 
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Informal  Docket  1711.  Mardin,  Montana,  Chamber  of 
Commerce,  vs.  Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany. In  the  Matter  of  Consrtucting  Sugar-beet  Spurs,  North 
and  South  from  Hardin,  Montana. 

In  May,  1922,  the  petition  of  the  above  named  was  filed 
with  the  Board,  praying  for  an  order  requiring  the  de- 
fendant company  to  construct,  operate  and  maintain  spur- 
tracks  from  Hardin,  Montana,  (a)  in  a  northernly  direction 
for  a  distance  not  less  than  seven  miles,  and  (b)  to  the  south 
as  far  as  the  Big  Horn  River,  principally  for  the  transporta- 
tion of  sugar-beets  and  the  development  of  that  industry  in 
the  Big  Horn  Valley. 

In  its  formal  answer  to  the  complaint,  the  carrier  agreed 
to  build  the  northerly  spur,  as  above,  upon  the  understanding 
and  stipulation  that  it  would  be  considered  as  an  industrial 
track,  over  and  upon  which  regular  service  would  not  be  re- 
quired. This  'was  agreed  to  by  all  parties  in  interest.  An 
extension  of  sixty  days'  time  was  requested,  and  granted,  for 
the  filing  of  supplementary  answer  with  reference  to  the 
track  south  to  the  river. 

The  spur  to  the  north,  (track  (a)  )  was  completed  for  a 
total  distance  of  twelve  miles,  in  the  early  fall  of  1922,  over 
which  a  large  tonnage  of  sugar  beets  were  brought  into 
Hardin.  The  carrier,  however,  has  repeatedly  asked  for 
and  has  been  granted  with  the  consent  of  complainant, 
further  time  for  consideration  of  the  spur  to  the  south, 
(track  (b)  )  and  at  this  writing  it  appears  to  be  the  wish  of 
the  petitioner  that  no  further  formal  action  be  taken  at 
least  for  the  present.  Our  docket  has  not  been  closed,  and 
the  cause  will  remain  subject  to  further  consideration  upon 
the  pleadings,  for  one  year  from  this  date.  February  15, 
1924. 


Informal  Docket  No.  1712.  Citizens  of  Austin,  Montana, 
vs.  Northern  Pacific  Railway  Company.  Petition  for  Im- 
proved Passenger  train  service. 

Austin  is  a  small  station  on  the  main  line  of  the  North- 
ern Pacific  railway  13  miles  west  of  Helena,  Montana.  Peti- 
tioners' request  for  better  train  service  is  very  modest  and 
is  not  based  on  any  claim  to  density  of  travel,  but  merely  as 
a  matter  of  accommodations  to  a  small  community,  and  a 
saving  in  time  and  money  when  it  is  necessary  to  go  to  Hel- 
ena to  do  their  shopping  or  transact  other  business. 

Under  the  present  schedule  of  train  service  these  pas- 
sengers must  remain  in  Helena  over-night,  whereas  if  train 
number  3  were  required  to  stop  at  Austin,  the  complainants 
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could  return  home  at  seven  o'clock  in  the  evening,  instead  of 
waiting  for  the  local  train  at  6:30  the  following  morning.  The 
petition,  however,  requests  that  train  Number  3  be  instructed 
to  stop  at  Austin  on  Saturdays  only,  and  then  only  when 
there  are  Helena  Passengers  for  that  station. 

The  Board  presented  the  situation  to  the  carrier  with 
its  recommendations,  and  it  was  promptly  arranged  to  stop 
train  number  3  at  Austin,  as  above,  commencing  Saturday, 
February  16,  1924. 


Informal  Docket  No.  1714.  Great  Falls  Gas  Company,  vs. 
Great  Northern  Railway  Company.  Alleged  Excessive 
Switching  Rate,  Fuel  Oil. 

On  January  20,  1923,  complainant  caused  to  be  moved 
from  the  plant  of  the  American  Refining  Company  at  Great 
Falls,  Montana,  to  the  plant  of  the  Great  Falls  Gas  Company, 
a  car  of  fuel  oil,  the  distance  being  approximately  two  miles ; 
both  points  are  within  the  Great  Falls  station  limits.  The 
carrier  presented  its  bill  for  $66.25  in  payment  for  the  service 
rendered,  which  complainant  declined  to  pay,  alleging  that  the 
charge  was  excessive,  unreasonable,  and  unjust. 

Great  Northern  tariff  Number  1214-F  provides  that 
shipments  moved  locally  within  the  limits  of  any  station,  will 
be  subject  to  regular  distance-tariff  rates,  unless  otherwise 
provided.  No  rate  applying  on  the  movement  in  question  is 
"otherwise  provided,"  hence  the  assessment  of  the  five-mile 
distance-tariff  rate  off  11  cents  per  one  hundred  pounds, 
making  the  charge  of  $66.25,  as  above.  No  exception  is 
taken  to  the  billed  weight  of  60,228  pounds. 

Effective  July  25,  1923,  (subsequent  to  the  date  of  this 
shipment),  the  carrier  put  into  effect,  with  the  approval  of 
this  Board,  a  rate  of  two  cents  per  hundred  pounds,  applying 
on  fuel  oil,  carloads,  from  the  American  Refining  Company's 
plant  to  industries  on  the  Great  Northern  Railway  Company's 
tracks  in  Great  Falls,  but  the  car  in  question  having  moved 
prior  to  the  effective  date  of  the  two-cent  rate,  it  is  not, 
therefore,  applicable. 

While  it  is  true* as  a  general  proposition  that  a  subse- 
quent reduction  of  rates  does  not,  per  se,  prove  that  a  prior 
scale  was  unreasonable,  it  is  our  opinion  that  this  principle 
is  not  applicable  here,  for  the  reason  that  the  wide  variation 
between  the  tariff  rate  of  eleven  cents  in  effect  at  the  time 
the  shipment  moved,  and  the  subsequent  rate  of  two  cents, 
overcomes  any  possible  presumption  of  reasonableness  at- 
taching to  the  first  rate.  No  conditions  are  anywhere  shown, 
of  record,  justifying  the  eleven-cent  rate  during  the  time  it 
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was  in  force,  and  on  the  contrary,  rates  specifically  named 
for  like  movements  were  much  lower  than  the  general  basis 
of  eleven  cents.  The  subsequent  reduction  amounts  to  an 
admission  that  the  movement  in  question  should  have  been 
protected  long  before  it  was,  and  that  the  application  of  the 
general-distance-tariff  rate  of  eleven  cents,  was  unreasonable. 
The  Board  held  that  the  rate  charged  was  excessive  to 
the  extent  that  it  exceeded  the  present  rate  of  two  cents  per 
hundred  pounds,  and  while  no  order  was  made  herein,  we 
are  advised  by  complainant  that  settlement  has  been  made 
on  basis  of  these  findings.     February  29,  1924. 


Informal  Docket  No.  1715.  J.  F.  Sharpies,  vs.  American 
Railway  Express  Company  .  Claim  for  Refund  of  Express 
Charges. 

Complainant,  a  resident  of  Zurich,  Montana,  reported  to 
the  Board  that  he  was  a  shipper  of  dressed  hogs  to  the  Hel- 
ena, Montana,  market,  and  had  paid  $1.81  per  cwt.  express 
charges ;  that  he  had  reason  to  believe  this  rate  was  in  excess 
of  the  published  tariff,  although  the  express  company  had 
quoted  it  to  him,  and  payment  of  charges  had  been  made  on 
that  basis. 

The  correct  rate  at  the  time  the  shipment  in  question 
moved,  was  $1.48  per  cwt.,  and  complainant  was  so  notified 
by  this  Board  on  February  7,  1924.  We  are  now  advised 
that  settlement  has  been  made  in  full  by  the  carrier;  the  re- 
fund being  figured  at  33  cents  per  hundred  pounds,  ($1.81- 
$1.48).     February  21,  1924. 


Informal  Docket  No.  1716.  Northeastern  Montana,  vs. 
Great  Northern  Railway  Company,  and  Northern  Pacific 
Railway  Company.  In  the  Matter  of  Establishing  Rates  on 
Coal  Via  the  Most  Direct  Route. 

A  technical  situation  is  involved  in  this  case  by  reason 
of  rulings  heretofore  made  by  the  Interstate  Commerce  Com- 
mission that  traffic  originating  and  terminating  in  the  same 
state,  and  which  en  route  passes  into  and  again  out  of  an 
adjoining  state,  is  interstate  commerce. 

The  line  of  the  Great  Northern  Railway  Company  be- 
tween Sidney,  Montana,  and  Snowden,  Montana,  traverses  the 
state  of  North  Dakota  for  a  distance  of  about  five  miles; 
thus  the  movement  from  Sidney  to  Snowden  becomes  inter- 
state, and  not  within  the  jurisdiction  of  this  Board,  although 
shipped  from  a  Montana  point  of  origin  to  a  Montana  point 
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of  destination.  The  tracks  of  the  Northern  Pacific  and  the 
Great  Northern  railways  connect  at  Sidney,  hence  traffic 
delivered  by  the  former  to  the  latter  at  Sidney,  destined  to 
Snowden,  Montana,  and  beyond,  is  interstate  commerce.  For 
this  reason  the  Montana  intrastate  scale  of  rates  on  coal  has 
not  been  applied  through  that  gateway.  All  coal  from  Red 
Lodge  and  Bear  Creek,  Montana,  destined  to  points  on  the 
Great  Northern  in  north-eastern  Montana,  is  delivered  to  that 
line  by  the  Northern  Pacific  at  Billings;  thence  moved  to  its 
destination  via  Great  Falls  and  Havre,  the  distance  being 
considerably  greater  than  via  Sidney,  as  above.  Just  as  an 
example,  from  Bear  Creek  to  Scobey  via  Great  Falls  and 
Havre  the  mileage  is  769.3  while  via  Sidney  it  is  only  480.3, 
or  about  62  per  cent  of  the  distance;  yet,  rates  on  coal  from 
Sheridan  and  Kirby,  Wyoming,  and  from  Red  Lodge  and 
Bear  Creek,  Montana,  to  stations  on  the  Great  Northern  in 
the  territory  involved,  apply  via  the  longer  route,  and  are, 
naturally,  proportionately  higher  than  if  computed  through 
Sidney. 

This  situation  has  frequently  been  brought  to  our  at- 
tention, but  on  account  of  the  interstate  feature,  supra,  the 
general-distance  scale  of  rates  promulgated  by  this  Board, 
applicable  within  the  State  of  Montana,  could  not  be  made  to 
apply,  except  by  the  carriers  of  their  own  volition,  and  this 
has  never  been  done,  for  the  reason  that  the  Great  Northern 
would  thereby  be  deprived  of  the  long  haul,  and  would  suffer 
a  reduction  in  its  revenues  on  all  coal  moved  over  the  shorter 
route. 

In  Western  Coal  Rates,  80  I.  C.  C.  415,  the  Interstate 
Commerce  Commission  held :  "We  are  of  the  opinion  and  find 
that  public  interest  requires  the  establishment  of  a  through 
route  and  joint  rates  on  coal  from  Sheridan  to  points  on  the 
Great  Northern  in  eastern  Montana  via  Sidney.  We  find 
that  the  present  combination  rates  on  coal  from  Sheridan 
to  points  east  of  and  including  Wolf  Point  applicable  via  the 
Burlington  to  Huntley,  Northern  Pacific  to  Sidney,  thence 
Great  Northern,  will  be  for  the  future  unreasonable  and  that 
joint  rates  should  be  established  over  this  route  that  will 
not  exceed  the  joint  rates  contemporaneously  maintained 
from  Sheridan  to  destinations  equally  distant  on  the  Great 
Northern  in  Montana  beyond  Billings.  The  Kirby  situation 
is  analogous  and  should  be  treated  in  the  same  way."  (The 
underscoring  is   ours). 

Immediately  following  this  decision  of  the  Interstate 
Commerce  Commission,  this  Board  took  up  with  the  car- 
riers the  matter  of  publishing  joint  rates  from  Red  Lodge 
and  Bear  Creek  to  stations  on  the  Great  Northern  via  the 
Sidney   route,   inasmuch   as   the   same   principle   is    involved 
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from  the  Montana  mines  as  from  the  Wyoming  field.  This 
has  now  been  done,  effective  April  7,  1924,  the  rates  being 
the  same  as  from  Sheridan,  and  to  illustrate  in  a  general  way 
the  reductions  to  destinations  Wolf  Point  (the  breaking  point) 
and  east,  the  following  representative  stations  are  shown. 

FROM  BEAR  CREEK  AND  RED  LODGE,  MONTANA. 


TO 


Present 
Rate 


New 
Rate 


Reduction  in 


Reduction  on 


Cents  per  ton    Average  Car 


Bainville      |  $4.73  $3.95  7S  $28.08 

Plentywood    j  4 

Plaxville      |  5 

Scotaey [  5 

Culbertson    |  4 

Brockton      |  4 


$3.95 

95 

4.40 

06 

4.60 

06 

4.60 

73 

4.05 

73 

4.15 

73 

4.50 

55  19.80 

46  16.56 

46  16.56 

68  24.48 

58  20.88 


Wolf     Point     |  4.73  4.50  23  8.28 


In  explanation  of  what  is  herein  termed  the  "breaking 
point"  (Wolf  Point,)  it  should  be  stated  that  to  stations 
west  of  Wolf  Point,  the  distance  is  less  through  the  Havre 
gateway.     March  12,  1924. 


Informal  Docket  No.  1720.  Upon  the  Application  of  the 
Northern  Pacific  Railway  Company.  In  Re  Curtailment  of 
Passenger-Train  Service. 

The  carrier's  application  is  for  an  order  of  the  Board 
authorizing  passenger  trains  numbers  223  and  224,  operating 
between  Logan,  Montana,  and  Butte,  Montana,  discontinued. 
These  trains  are  "locals"  making  connection  at  Logan  with 
west-bound  main-line  passenger  train  number  3  and  east- 
bound  number  4  respectively.  Train  number  223  leaves 
Logan  at  4:50  P.  M.,  after  the  arrival  of  train  number  3  at 
4:35  P.  M.,  arriving  at  Butte  at  7:40  P.  M.  Train  number 
224  leaves  Butte  at  9:15  P.  M.,  arriving  at  Logan  at  11:49 
P.  M.,  fifteen  minutes  ahead  of  the  arrival  of  train  number 
4.  The  carrier  proposes  to  change  the  schedules  of  other 
trains  so  as  to  make  the  connections,  as  above,  giving  the 
public  substantially  the  same  service  as  at  present,  and  yet 
dispense  with  142  passenger-train  miles  per  day. 

West-bound  passenger  train  number  219  now  leaves 
Logan  at  3:25  P.  M.,  arriving  at  Butte  at  6:30  P.  M.  As 
will  be  noted,  this  train  is  only  one  hour  and  twenty-five 
minutes  ahead  of  train  umber  223.  The  proposed  schedule 
is  to  start  train  number  219  out  of  Billings  at  10:00  A.  M. 
instead  of  9:35,  and  leave  Logan  for  Butte  after  the  arrival 
of  train  number  3,  thus  making  the  connection  now  being 
made  by  train  223. 
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East-bound  passenger  train  number  42,  (transcontin- 
ental), now  leaves  Butte  at  10:10  P.  M.,  arriving  at  Logan  at 
12:50  A.  M.,  one  hour  behind  train  number  224.  It  is  pro- 
posed to  advance  the  time  of  train  42  so  as  to  reach  Logan  in 
time  to  make  number  four's  connection,  and  have  train  num- 
ber 42  make  all  the  stops  and  do  all  local  wrok  from  Butte 
to  Logan. 

Furthermore,  advancing  the  time  of  train  number  42 
as  above,  puts  that  train  into  Garrison,  Montana,  ahead  of 
train  number  4.  Train  number  42  makes  all  local  stops  be- 
tween Missoula  and  Garrison,  but  at  the  present  time  there 
is  no  connection  at  Garrison  for  Helena.  Under  the  new 
schedule  train  number  4  will  handle  passengers  arriving  at 
Garrison  on  train  number  42,  to  Helena  and  points  inter- 
mediate. 

The  Board  being  fully  informed  of  all  situations  in- 
volved, and  it  appearing  that  trains  numbers  223  and  224  be- 
tween Logan  and  Butte  can  be  dispensed  with  and  the  car- 
rier yet  give  to  the  people  no  less  efficient  train  service 
than  at  present,  the  application  herein  has  this  date  been 
granted,  effective  March  23,  1924.     March  10,  1924. 


Informal  Docket  No.  1722.  Howard  Kidman  vs.  Great 
Northern  Railway  Company.  Claim  for  Horses  Killed  on 
Right-of-Way. 

This  Board  does  not  claim  jurisdiction  in  the  matter  of 
claims  for  stock  killed  or  injured  by  railroads,  nor  do  we  at- 
tempt to  place  a  vlauation  thereon  or  determine  responsibility. 
In  this  case,  however,  it  appeared  to  be  merely  a  question  of 
placing  the  matter  before  the  proper  officials  of  the  railway 
company  for  attention.  Complainant  states  "I  can't  hear 
from  the  claim  agent  although  I  put  in  a  claim  and  have 
written  several  times;  what  should  I  do?" 

The  Board  forwarded  a  copy  of  complainant's  letter  to 
the  carrier's  Claims  Attorney  at  St.  Paul,  with  a  request 
that  the  matter  be  investigated  and  decided,  notifying 
claimant  of  conclusions  reached.  We  are  now  advised  that  a 
satisfactory  settlement  has  been  made  for  $135.00.  It  is 
stated  that  the  claim  became  mislaid,  which  explains  the  ap- 
parent indifference  on  the  part  of  the  railway  company. 
March  20,  1924. 
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Informal  Docket  No.  1723.  Hart  Refineries,  Missoula, 
Montana,  vs.  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 
pany. In  Re  Freight  Rate  on  Crude  Petroleum  from  Win- 
nett,  Montana,  to  Missoula,  Montana. 

Complainant  contemplates  establishing  an  oil  refinery 
at  Missoula,  obtaining  its  supply  of  crude  oil  from  the  Cat 
Creek  field,  reached  only  by  the  Chicago,  Milwaukee  &  St. 
Paul  railway  at  Wimiett,  Montana.  It  proposes  to  ship  the 
crude  in  tank  cars.  The  present  rate  from  Winnett  to  Mis- 
soula is  fifty-one  and  one-half  cents  per  hundred  pounds.  It 
is  alleged  that  the  rate  above  quoted  is  unreasonable,  exces- 
sive, and  discriminatory  in  favor  of  refineries  located  in 
other  parts  of  the  state. 

This  informal  complaint  was  filed  with  the  Board  on 
March  24,  1924.  Papers  attached  thereto  showed  that  plans 
for  the  construction  of  the  refinery  were  practically  com- 
pleted; that  contracts  had  been  made  for  five-years'  oil 
supply;  that  negotiations  with  the  carrier  had  been  pending 
since  February  10,  1924;  that  prompt  action  in  the  matter 
of  establishing  a  reasonable  freight  rate  was  imperative  to 
the  consummation  of  important  details,  but  apparently  the 
carrier  was  not  disposed  to  take  further  action. 

The  urgency  of  the  situation  necessitated  handling  the 
matter  by  wire.  Comparative  rates  for  similar  service  in 
this  state,  together  with  the  direction  and  volume  of  the 
traffic  prompted  us  to  recommend  a  rate  of  thirty  cents  per 
hundred  pounds,  based  on  14.01  mills  per  ton  per  mile.  This 
proposal  was  accepted  by  the  complainant  and  the  railway 
company  and  the  rate  became  effective  April  3,  1924. 


Informal  Docket  No.  1725.  Flathead  County  Farm  Bu- 
reau, et  al.,  vs.  Great  Northern  Railway  Company,  and 
Moorhead  Inspection  Bureau.  In  Re  Inspection  of  Fruit  and 
Vegetables. 

The  substance  of  this  informal  complaint  is  contained  in 
a  report  to  this  Board,  February  14,  1924,  in  the  following 
language : 

"Inasmuch  as  the  railroads  in  Montana  have  maintained 
an  inspection  service  called  the  Moorhead  Inspection  Bureau, 
which  inspection  bureau  has  been  working  a  hardship  to  a 
certain  extent  upon  the  shippers  by  having  at  no  time  given 
the  shippers  the  knowledge  of  the  contents  of  said  inspec- 
tion, necessary  to  protect  themselves,  we,  therefore,  petition 
your  honorable  body  to  issue  an  order  on  the  transportation 
companies  in  Montana  compelling  them  to  furnish  the  shipper 
a  copy  of  the  inspector's  report  at  the  time  it  is  made,  in 


BOARD    OF    RAILROAD    COMMISSIONERS  299 

order  that  the  shippers  may  properly  protect  themselves 
while  the  shipment  is  still  in  their  possession.  We  therefore 
respectfully  ask  for  a  hearing  on  the  above  petition." 

In  its  answer  the  Great  Northern  Railway  Company,  by 
its  attorney  of  record,  stated:  "Such  an  inspection  facilitates 
the  settlement  of  claims  and  leads  to  accurate  information 
being  promptly  obtained.  Of  course  there  is  nothing  to  com- 
pel a  party  gathering  information  concerning  a  claim  made, 
or  which  may  be  made,  to  furnish  it  to  a  shipper,  nor  is 
there  anything  compelling  a  shipper  to  furnish  copies  of 
reports  assembled  by  him,  except  in  so  far  as  he  desires  to 
induce  persuasion  in  support  of  his  claim. 

"I  do  not  see  that  anything  would  be  gained  by  the 
railway  company  merely  delivering  a  copy  of  an  inspection 
to  the  shipper  at  the  time,  unless  at  the  time  the  shipper 
was  required  to  endorse  thereon  that  the  statements  therein 
made  were  correct,  or  to  note  any  exceptions  thereon  which 
he  takes  to  the  inspection. 

"I  believe  that  if  it  is  desired  by  shippers,  an  arrange- 
ment could  be  made  with  the  railway  company  whereby  it 
would  give  to  shippers  a  copy  of  any  inspection  made  by  it  or 
by  the  Moorhead  Inspection  Bureau,  or  by  the  state,  in  any 
case  where  the  shipper  would  sign  on  the  inspection  report  a 
statement  that  it  was  correct,  or  the  exceptions  that  he  took 
to  the  same,  and  paid  the  $4.00  fee  for  the  copy." 

On  April  1st  the  Board  set  this  case  down  for  hearing 
at  Kalispell,  Montana,  on  April  16,  1924.  Subsequent  to  April 
1st  and  before  the  date  set  for  hearing,  a  conference  was  had 
between  the  parties  hereto,  and  on  April  10th  we  were  ad- 
vised by  counsel  for  the  respondents  that  a  satisfactory 
agreement  had  been  reached,   to-wit: 

"First, — That  where  a  Federal  or  State  Inspection  is 
had,  this  is  official  and  therefore  no  private  or  Moorhead 
inspection  is  necessary.  Therefore  the  shippers  ask  that  a 
Moorhead  Inspection  be  discouraged  and  discontinued  where  a 
Federal  or  State  Inspection  exists. 

"Second, — Where  no  State  or  Federal  inspection  exists 
and  a  Moohead  inspection  is  had,  a  copy  of  the  Moorhead 
inspection  shall  be  given  to  the  shipper  who  will  endorse 
thereon  a  statement  signed  by  him  as  to  whether  or  not 
such  an  inspection  is  correct  or  if  not,  any  exception  taken 
by  him.  If  possible,  arrangements  will  then  me  made  locally 
for  an  immediate  impartial  umpire  inspection  or  for  a  re- 
conditioning of  the  car. 

"Third, — The  railroad  is  to  bear  the  entire  expense  of 
any  Moorhead  inspection  without  contribution  from  the  ship- 
per. The  shipper,  on  the  other  hand,  will  bear  the  expense 
of  the  umpire  inspection. 
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"Fourth, — It  is  agreeable  to  the  shipper  at  any  time 
where  Federal  or  State  inspections  do  not  exist,  to  join  with 
the  railroad  in  selecting  any  disinterested,  impartial  inspec- 
tor not  in  the  employ  of  either  the  railroad  or  the  shipper 
and  not  a  Moorhead  inspector,  and  to  share  with  the  railroad 
company  in  the  expense  of  an  impartial  disinterested  in- 
spection." 

In  this  the  complainants  have  concurred  and  by  request 
of  all  parties  hereto,  the  hearing  has  been  cancelled.  April 
14,    1924. 


Informal  Docket  No.  1727.  Upon  the  Application  of  the 
Northern  Pacific  Railway  Company,  in  the  Matter  of  Dis- 
continuing local  Passenger  Train  Service  between  Paradise, 
Montana,  and  the  Montana-Idaho  State  Line. 

The  applicant  operates  local  passenger  trains  numbers 
305  and  306,  westbound  and  eastbound  respectively,  between 
Paradise,  Montana,  and  Spokane,  Washington,  approximately 
93  miles  of  the  route  being  in  the  State  of  Idaho.  The  car- 
rier proposes  to  discontinue  these  trains  between  Paradise 
and  Kootenai,  Idaho,  on  account  of  their  not  being  self-sup- 
porting. The  petition  to  this  Board  is,  of  course,  only  with 
reference  to  the  operation  within  the  State  of  Montana. 

Train  number  305  leaves  Paradise  at  8:30  A.  M.,  arrives 
at  Kootenai  12.28  P.  M.,  and  at  Spokane  3:35  P.  M.;  train 
number  306  leaves  Spokane  at  2:20  P.  M.,  arrives  at  Kootenai 
5:33  P.  M.,  and  at  Paradise  9:30  P.  M.  These  trains  stop  at 
all  stations  and  to  a  large  extent  handle  all  local  travel  be- 
tween these  points.  If  the  application  is  granted,  the  carrier 
proposes  to  have  its  through  transcontinental  trains  take  care 
of  the  local  business,  making  such  additional  stops  as  are 
necessary  to  carry  out  this  program. 

Public  hearings  were  held  at  Plains  and  Thompson  Falls, 
Montana,  respectively,  on  March  17  and  18,  1924.  Granting 
of  the  carrier's  application  was  protested  by  the  residents  of 
all  western  Montana.  The  testimony  developed  that  in  order 
to  partially  serve  these  local  districts,  in  the  event  that 
trains  numbers  305  and  306  were  discontinued,  a  heavy 
burden  would  necessarily  be  placed  on  through  trains  num- 
bers 41  and  42.  The  matter  was  taken  under  advisement  by 
the  Board. 

On  April  15th  the  carrier  requested  that  the  case  be 
dismissed,  in  the  following  language:  "After  thoroughly 
considering  this  matter  *  *  *  and  taking  into  con- 
sideration all  angles  of  the  situation  as  brought  out  at  the 
hearing,    it   has    been    decided   that    we    will    withdraw    our 
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application  to  the  Commission  *  *  *  ,  and  we  will  con- 
tinue to  run  these  trains  at  a  loss  until  conditions  are  more 
favorable  to  a  change." 


Informal  Docket  No.  1728.  Upon  the  application  of  the 
Great  Northern  Railway  Company,  in  re  taking  up  the  In- 
dustry Track  at  Toledo,  Montana. 

Toledo  is  a  non-agency  station  on  the  main  line  of  the 
Great  Northern  Railway,  between  Havre  and  Lohman,  Mon- 
tana. The  application  of  the  carrier  is  for  an  order  of  the 
Board  authorizing  the  industry  track  at  that  station  taken  up 
in  its  entirety. 

In  former  years  there  was  considerable  shipping  from 
that  point,  but  for  reasons  which  the  record  does  not 
disclose,  it  has  fallen  away  gradually  until  at  the  present 
time  there  appears  to  be  no  use  for  this  loading  track.  In 
fact  there  is  no  record  of  a  single  consignment  to  or  from 
Toledo  during  the  calendar  year  1923. 

The  applicant  is  now  double-tracking  its  railroad  from 
Havre  to  Lohman,  which  will  dispense  with  the  present 
passing  track  at  Toledo,  and  to  maintain  the  industry  track 
at  that  station  would  necessitate  an  opening  (switch)  in  the 
main  line, — always  an  element  of  danger.  There  appears  to 
be  no  need  for  continuing  this  loading  spur  as  a  matter  of 
public  convenience  and  necessity,  and  the  application  herein 
has  this  date  been  granted.     April  17,  1924. 


Informal  Docket  No.  1731.  Upon  the  Application  of  the 
Great  Northern  Railway  Company  in  the  Matter  of  Claim 
Adjustment. 

A  car  of  coal  was  shipped  from  Brown's  Spur,  Montana, 
on  June  10,  1923,  billed  to  Woolridge,  Montana.  It  was  re- 
consigned  en  route  to  Bowdoin,  and  upon  arrival  at  that  sta- 
tion, was  again  reconsigned  to  Saco,  Montana.  The  record 
shows  that  the  unloading  tracks  at  Woolridge  and  Bowdoin 
were  under  water  at  the  time  of  delivery,  precluding  any 
possibility  of  reaching  the  car  with  teams,  had  it  been  set  out 
at  either  station ;  hence  the  necessity  for  these  two  diversions. 
As  a  matter  of  fact  the  car  would  have  been  unloaded  at 
Woolridge,  as  originally  billed,  has  it  not  been  for  high-water 
conditions.     The  amount  involved  is  $64.69. 

Tariff  regulations  provide  that  a  shipment  may  be  re- 
consigned  once  and  apply  the  through   rate   from  point   of 
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origin  to  final  destination;  otherwise  local  rates  will  be  as- 
sessed.    The  carrier's  application  herein  is  for  the  Board's 
authority,   under  the  circumstances,   for  line   charges   based 
on  the  through  rate  from  Brown's   Spur  to  Saco. 
The  application  has  been  granted.    April  29,  1924. 


Informal  Docket  No.  1733.  W.  C.  Jenizen,  vs.  Great 
Northern  Railway  Company,  In  Re  Classification  of  "Cull 
Beans"  for  Rate-Making  Purposes. 

Complainant,  a  resident  of  Franklin,  Montana,  caused 
to  be  shipped  from  Billings,  Montana,  to  Franklin,  via  the 
Great  Northern  railway,  a  carload  of  beans  of  inferior  qual- 
ity, on  which  freight  charges  were  assessed  and  paid  at  141/2 
cents  per  cwt.  Subsequently  the  carrier  rendered  a  bill  for 
under-charges,  based  on  31  cents  per  cwt.,  claiming  that  an 
error  had  been  made  in  the  original  billing.  The  record  does 
not  state  whether  or  not  the  amended  bill  has  been  paid, 
but  the  Board  is  asked  to  quote  the  correct  rate  applicable 
to  the  shipment  in  question,  and  if  necessary,  prescribe  a 
fair  and  reasonable  rate  on  this  commodity  for  the  future. 

Quoted  from  the  complaint:  "These  beans,  are  not  com- 
mercial beans;  they  are  the  culls  picked  out  from  the  good 
ones  and  are  used  for  stock  feed.  I  do  not  believe  they  are 
as  good  as  feed  corn,  which  takes  the  same  rate  as  screenings. 
I  am  feeding  them  with  wheat  and  weed-seed  mixed  with 
wild  oats  to  a  bunch  of  ewes.  The  value  of  these  beans  is 
not  much  more  than  ordinary  screenings." 

The  carrier's  tariffs  did  not  provide  for  a  rate  on  cull 
beans.  The  only  rate  that  could  be  applied  at  the  time  this 
shipment  moved  is  the  fifth-class  rate,  as  per  Item  10  West- 
ern Classification  No.  58,  which  is  the  commercial-bean  rate, 
— 31c  per  cwt.,  Billings  to  Franklin,  distance  eighty  miles. 
The  rate  on  grain  and  grain  products,  beet  pulp,  screenings, 
poultry  feed,  etc.,  for  the  same  mileage  is  141/2C  per  cwt. 

Our  investigation  developed  that  stockmen  at  points 
reached  by  the  Northern  Pacific  railway  from  Billings  were 
equally  interested  in  this  matter  with  the  district  reached 
by  the  Great  Northern.  There  appearing  to  be  no  good 
reason  why  these  low-grade  beans  should  not  be  included 
with  other  classes  of  stock  and  hog  feed,  the  Board  presented 
the  situation  to  the  carriers  with  its  recommendation  that 
the  classification  be  amended  accordingly.  This  has  been 
done,  effective  May  26,  1924.  However,  the  rate  of  thirty- 
one  cents  charged  on  the  instant  shipment  must  stand,  inas- 
much as  it*  was  the  only  published  rate  in  effect  at  that 
time,  and  therefore  the  only  lawful  rate  to  apply.  May  23, 
1924. 
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Informal  Docket  No.  1734.  General  Complaint  Alleging 
Neglected  Condition  of  Stock-Yards. 

Various  informal  complaints  were  made  to  the  Board 
in  March,  1924,  to  the  effect  that  the  Northern  Pacific  Rail- 
way Company's  stock-yards  at  Stevensville,  Montana,  were 
"impossible;  *  *  *  the  mud  has  been  at  least  half -knee 
deep  to  animals.  The  yards  have  never  had  attention  in  the 
way  of  cleaning  or  draining,  and  there  has  never  been  any 
effort  to  make  them  fit  for  use." 

The  Board's  investigation  disclosed  a  condition  that 
beyond  any  question  needed  attention.  The  matter  was 
taken  up  with  the  carrier  on  March  18,  1924,  and  we  are  now 
advised  that  the  work  has  been  completed;  the  mud  and  top 
soil  had  been  removed  down  to  a  gravel  sub-base,  upon  which 
a  deep  cinder  foundation  has  been  built,  affording  natural 
drainage. 

These  yards  are  now  reported  to  be  in  good  condition. 
May   1,   1924. 


Informal  Docket  No.  1736.  Balthauser  &  Moyer,  Glen- 
dive,  Montana,  vs.  Northern  Pacific  Railway  Company.  In 
re  Establishing  Rates  on  Hogs  in  Double-Deck  Cars,  East- 
bound. 

When  this  complaint  was  made  to  the  Board,  November 
26,  1923,  the  tariffs  of  the  carrier  provided  for  rates  on  hogs 
eastbound  from  Montana  points  in  single-deck  cars  only. 
The  application  herein  is  for  the  publication  of  rates  applying 
on  double-decks. 

Inasmuch  as  westbound  rates  were  then  in  effect  apply- 
ing on  hogs  loaded  in  double-deck  cars,  it  was  not  apparent 
why  they  should  not  be  made  effective  in  the  opposite  direc- 
tion. The  matter  was  handled  on  our  informal  docket  with 
the  result  that  eastbound  rates  will  be  available  to  Chicago 
June  9th  and  to  St.  Paul  July  1st,  1924. 

The  minimum  weights  on  double-deck  cars  are  150  per 
cent  of  single  decks,  and  assuming  that  one  of  the  former 
will  load  as  many  animals  as  two  of  the  latter,  a  reduction 
of  25  per  cent  has  been  effected  in  the  per  car  transportation 
cost.     May  29,   1924. 
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Informal  Docket  No.  1738.  Citizens  of  Trego,  Montana, 
vs.  Great  Northern  Railway  Company.  In  the  Matter  of  Al- 
leged  inadequate   Station   facilities    and    service. 

Trego,  Montana,  is  a  non-agency  station  on  the  main  line 
of  the  Great  Northern  railway  in  Lincoln  County.  The 
usual  conditions  were  complained  of,  namely  that  express  and 
less-than-carload  freight  were  "dumped  off  on  the  right-of- 
way  beside  the  track,  exposed  to  damage  by  the  elements  and 
livestock,  or  possibly  stolen  before  the  owner  was  aware  of  its 
arrival." 

The  principal  industry  in  that  locality  is  lumbering.  The 
Board's  investigation  showed  that  approximately  125  people 
receive  their  mail  at  the  Trego  postoffice.  Generally  speak- 
ing, the  forest  products  shipped  from  that  station  are  con- 
signed to  the  Great  Northern  Railway  Company  at  various 
points  along  its  line, — ties,  poles,  posts,  etc.,  in  carload  lots. 
For  example,  during  the  six  months  preceding  our  investi- 
gation, of  a  total  of  82  cars  forwarded,  74  (or  91  per  cent) 
were  Great  Northern  railroad  ties.  The  revenue  business 
received  at  and  forwarded  from  Trego  averages  about  $300.00 
per  month.  Stations  of  that  capacity  do  not  command  the 
services  of  an  agent,  but  yet  the  people  are  entitled  to  some 
protection. 

This  complaint  was  handled  informally  with  the  carrier. 
The  small  building  used  for  a  depot  has  been  repaired  and 
made  habitable  for  passengers  waiting  for  trains.  A  custodi- 
an has  been  employed  to  look  after  the  interests  of  the  public, 
and  to  see  that  the  premises  are  not  molested  by  hoboes  or 
other  seeking  a  place  to  loaf  or  spend  the  night.  These 
improvements  should  take  care  of  the  situation  until  the 
business  increases  to  a  point  where  the  services  of  an  agent 
are  warranted.     May  13,  1924. 


Informal  Docket  No.  1739.  Residents  of  Sloan,  Montana, 
and  Vicinity,  vs.  Great  Northern  Railway  Company.  In  the 
Matter  of  Improved  Station  Facilities. 

Sloan,  Teton  County,  Montana,  is  a  non-agency  station 
on  the  Power-Pendroy  branch  of  the  Great  Northern  railway, 
The  petition  herein  is  for  a  depot,  or  a  building  of  some 
kind,  that  will  afford  protection  to  less-than-carload  ship- 
ments received  at  and  forwarded  from  that  station.  The 
complaint  relates  the  usual  inconvenience  of  merchandise  and 
other  perishable  shipments  being  left  outside  exposed  to  the 
weather;  sometimes  stolen,  or  damaged  by  livestock. 
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Upon  the  Board's  informal  request,  a  small  building 
has  been  provided  for  that  purpose,  and  we  are  advised  by  the 
petitioners  that  "it  is  0.  K.  in  every  way."    May  22,  1924. 


Informal  Docket  No.  1740.  Upon  the  Application  of  the 
Northern  Pacific  Railway  Company,  in  Re  Sunday  Passenger- 
Train  Service,  Philipsburg  Branch. 

The  Philipsburg  branch  of  the  Northern  Pacific  railway 
connects  with  the  main  line  at  Drummond,  Montana,  and 
extends  to  Philipsburg,  the  county  seat  of  Granite  County. 
The  twenty-six  miles  served  by  this  Branch  line  is  devoted 
to  agriculture,  dairying  and  mining;  Philipsburg  is  the  only 
town  of  importance  involved  in  this  controversy. 

The  service  at  the  present  time  consists  of  a  mixed  train 
daily  except  Sunday  and  an  exclusive  passenger  train  on  Sun- 
days only.  The  carrier's  application  is  dated  August  17, 
1923,  and  is  for  an  order  of  the  Board  authorizing  the  Sun- 
day train  discontinued,  for  the  alleged  reason  that  passenger 
travel  by  automobiles  has  superseded  that  by  rail  to  such  an 
extent  that  the  train  service  in  question  is  no  longer  a  nec- 
essity for  the  convenience  of  the  public.  Protests  were  filed 
with  the  Board  by  the  people  of  Philipsburg  and  the  Flint 
Creek  Valley,  citing  the  need  for  Sunday  train  service  to 
handle  the  milk  and  cream  shipments  from  various  stations, 
which  must  be  shipped  every  day  without  fail. 

On  December  5,  1923,  the  railway  company  requested 
that  a  public  hearing  be  deferred  for  the  time  being,  accord- 
ingly no  further  action  was  taken,  and  the  application  was 
placed  on  our  suspension  docket  for  further  consideration 
upon  the  carrier's  request. 

On  May  20,  1924,  the  people  of  Philipsburg  and  the  ter- 
ritory tributary  to  the  railroad  withdrew  their  protest  and 
filed  with  the  Board  an  agreement  concurred  in  by  the  car- 
rier whereby  the  train  service  in  question  may  be  dispensed 
with  during  the  summer  months,  upon  the  understanding 
that  at  times  when  the  highways  are  not  in  condition  for 
motor  transportation,  the  railway  company's  agent  at  Philips- 
burg will  be  the  judge  of  road  conditions  and  will  order  the 
train  run  on  any  Sunday  when  in  his  judgment  this  is  nec- 
essary. 

Whereupon  the  application  of  the  carrier  was  granted 
by  the  Board,  effective  Sunday,  June  8,  1924. 
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Informal  Docket  No.  1742.  ..Mrs.  John  Bonner  vs.  South- 
ern Pacific  Company  (Pacific  System).  Claim  for  Refund  of 
Excess  Baggage  Charges. 

Complainant  purchased  two  tickets  at  Missoula,  Mon- 
tana, on  January  24,  1924,  to  Long  Beach,  California,  for 
herself  and  her  husband  who  was  seriously  ill.  After  leaving 
Portland,  Oregon,  Mr.  Bonner's  condition  became  such  that  a 
stopover  at  Oakland,  California,  was  considered  advisable. 
Complainant  requested  the  Southern  Pacific  Company  to  have 
their  baggage  unloaded  at  Oakland,  but  was  notified  that  this 
could  not  be  done,  inasmuch  as  it  was  loaded  in  the  Los 
Angeles  car.  Accordingly  the  baggage  went  through  to  the 
original  destination. 

Mr.  Bonner  died  in  Oakland.  The  two  trunks  were  ordered 
shipped  back  from  Long  Beach,  and  complainant  made  claim 
for  refund  of  $14.48  excess  baggage  charges  which  she  was 
obliged  to  pay,  taking  the  position  that  since  the  tickets 
carried  stopover  privileges,  the  trunks  should  have  been  put 
off  at  Oakland,  or  else  returned  to  that  point  without  the 
payment  of  additional  transportation. 

The  carrier  recognized  the  merits  of  the  claim,  and  with- 
out hesitation  made  refund  of  the  above  amount.  May  29, 
1924. 


Informal  Docket  No.  1744.  Upon  the  Application  of  the 
Great  Northern  Railway  Company,  in  the  matter  of  Station 
Service  at  Mondak,  Montana. 

Mondak,  Montana,  is  a  station  on  the  main  line  of  the 
Great  Northern  railway  at  the  Montana-North  Dakota  state 
line,  twenty-three  miles  west  of  Williston,  North  Dakota. 

Local  westbound  passenger  train  number  229  and  east- 
bound  number  230  arrive  at  Mondak  at  6:53  A.  M.,  and  5:40 
P.  M.,  respectively.  In  order  to  have  the  agent  "make"  these 
two  trains  the  company  has  been  obliged  to  pay  an  average 
of  approximately  $63.00  per  month  in  overtime.  As  a  more 
economical  plan  of  operation,  the  carrier's  application  herein 
is  for  an  order  of  the  Board  authorizing  (1)  the  agent's  hours 
changed  so  that  he  will  be  on  duty  from  6:30  A.  M.  to  3:30 
P.  M.,  with  one  hour  off  for  lunch — an  eight-hour  day,  and 
(2)  allow  express  matter  on  train  number  230  to  go  through 
to  Williston  and  return  to  Mondak  on  train  number  229  at 
6:53  the  next  morning. 

As  will  be  noted,  number  230  reaches  Mondak  late  in  the 
afternoon,  and  inasmuch  as  number  229  would  return  the  ex- 
press at  an  early-morning  hour,  the  service  in  that  respect 
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would  not  be  impaired.  There  would  be  little  or  no  incon- 
venience to  passengers  arriving  or  departing  on  train  number 
230,  and  the  carrier  should  be  given  the  right  to  conduct  its 
business  as  economically  as  possible,  consistent  with  reason- 
able service  to  the  public. 

The  application  has  been  granted  by  the  Board.     June 
12,  1924. 


Informal  Docket  No.  1746.  Goodall  Bros.,  Helena,  Mon- 
tana, vs.  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
and  the  Northern  Pacific  Railway  Company.  In  the  Matter 
of  Rates  on  Slag,  Carloads. 

Complainant  is  engaged  in  mining  and  assaying.  On 
May  7,  1924,  an  informal  petition  was  filed  with  the  Board  for 
the  establishment  of  a  special  commodity  rate  on  slag  from 
Lennep,  Montana,  to  East  Helena,  Montana,  jointly  via  the 
lines  of  the  Chicago,  Milwaukee  &  St.  Paul  and  the  Northern 
Pacific  Railways,  distance   113  miles. 

Slag,  under  the  present  tariffs,  would  take  the  ore  rate, 
which  from  Lennep  to  East  Helena  is  $2.70  per  ton,  but  on 
account  of  its  very  low  value,  averaging  about  $9.00  per  ton, 
and  a  nine-mile  wagon  haul  from  the  Old  Cumberland  smelter 
to  the  railroad  at  Lennep,  the  ore  rate  as  above  would  not 
permit  of  the  movement.  In  fact  it  is  stated  that  were  it 
not  for  the  present  advance  in  the  price  of  lead,  it  would  not 
be  possible  to  ship  under  even  a  reduced  rate.  The  move- 
ment of  about  ten  thousand  tons  is  involved. 

In  consideration  of  rates  on  slag  in  adjoining  mining  dis- 
tricts, this  Board  placed  the  matter  before  the  carriers  with 
its  recommendations  for  a  reduced  rate  to  be  put  into  effect 
upon  less-than-statutory  notice.  Accordingly  there  has  been 
established  a  rate  fo  $2.00  per  ton  applicable  on  this  com- 
modity, effective  June  19,  1924.  The  reduction  amounts  to 
twenty-six  per  cent.     June  5,  1924. 


Informal  Docket  No.  1747.  J.  A.  Blessing  &  Company, 
Great  Falls,  Montana,  vs.  Montana  Western  Railway  Com- 
pany. Involving  the  Application  of  a  proportional  Rate  on 
Coal. 

On  January  14,  1924,  a  car  of  coal  was  shipped  from 
Belt,  Montana,  a  station  on  the  Great  Northern  railway,  to 
Conrad,  Montana,  the  latter  being  the  junction  point  on  the 
Great  Northern  with  the  Montana  Western  railway.    At  Con- 
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rad  it  was  reconsigned  to  Valier,  Montana,  a  station  on  the 
Montana  Western.  Claim  is  made  for  refund,  alleging  an 
overcharge  of  twenty  cents  per  ton. 

The  shipment  was  rebilled  from  Conrad  to  Valier  at  the 
local  rate  of  seven  cents  per  cwt.  Claim  is  based  on  a  pro- 
portional rate  of  six  cents,  which  applies  to  coal  originating 
at  points  not  reached  by  the  Montana  Western  railway. 
Ordinarily  this  six-cent  rate  would  apply  to  the  shipment  in 
question,  but  it  developed  on  investigation  that  part  of  the 
coal  had  been  removed  at  Conrad,  thus  destroying  the  original 
identity  of  the  load;  consequently  the  carrier  was  within  its 
rights  in  treating  it  as  a  new  consignment  and  assessing  the 
local  rate.     June  24,  1924. 


Informal  Docket  No.  1748.  Upon  the  Application  of  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company,  in  the 
Matter  of  Curtailing  Station  and  Train  Service. 

The  carrier's  application  herein  is  for  an  order  of  the 
Board  authorizing  the  present  daily-except-Sunday  mixed- 
train  service  between  Great  Falls,  Montana,  and  Agawam, 
Montana,  reduced  to  tri-weekly,  and  to  close  the  stations  of 
Garneill,  Suffolk,  Agawam  and  Montague,  for  the  alleged 
reason  that  the  volume  of  business  now  being  transacted  at 
these  points  does  not  warrant  the  expense  of  maintaining 
open  stations. 

Upon  the  applicant's  request,  an  informal  conference 
was  had  with  the  Board  on  July  7,  1924,  at  which  time  the 
records  of  business  done  at  the  stations  named  and  also  the 
tonnage  and  revenue  of  trains  operating  between  Great  Falls 
and  Agawam,  were  examined  to  determine  the  need  for  con- 
tinuing the  present  service  schedules. 

First,  with  reference  to  closing  these  certain  stations, 
while  it  is  true  that  the  business  shows  a  marked  decline  for 
the  first  four  months  of  this  year,  the  time  is  inopportune, 
in  view  of  the  activities  in  the  agricultural  districts,  during 
the  growing  season.  Upon  the  Board's  request,  the  carrier 
withdrew  its  application  to  close  Garneill,  Suffolk  and  Mon- 
tague. The  station  of  Agawam,  however,  shows  that  the 
agency  may  be  dispensed  with  after  the  present  season's 
crop  has  been  shipped  out.  The  tonnage  handled  between 
Great  Falls  and  Agawam  is  manifestly  insufficient  to  require 
a  daily  train — averaging  only  20.35  tons  per  train  for  the 
months  of  January,  February,  March  and  April,  1924. 

In  consideration  of  the  various  situations  involved,  an 
order  has  been  entered  authorizing  the  train  service  as  above 
reduced  to  tri-weekly,  commencing  Thursday,  July  10,  1924. 
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The  agency  at  Agawam  shall  continue  as  at  present  until 
after  this  season's  crop  has  been  moved,  which  it  is  expected 
will  be  about  November  1st;  after  which  date,  and  upon 
ten  days'  written  notice  to  the  Board,  the  station  may  be 
closed,  upon  the  understanding  that  a  custodian  will  be 
placed  in  charge  of  the  depot  and  premises  to  look  after  and 
protect  the  interests  of  the  public.     July  7,  1924. 


Informal  Docket  No.  1751.  J.  G.  Lookingbill,  vs.  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company.  Carrier's  Bill 
for  Alleged   Undercharges. 

Complainant  shipped  a  carload  of  household  goods  from 
Perth,  North  Dakota,  to  White  Sulphur  Springs,  Montana, 
April  9,  1923.  Routing  was  not  specified  in  the  bill-of-lading ; 
"a  small  car"  was  ordered.  Freight  charges  were  paid  at 
destination  April  26,  on  basis  of  24,000  pounds,  rate  5914 
cents  per  cwt.,  $142.80.  On  October  13th  the  carrier  rendered 
an  under-charge  bill  for  $46.48,  computed  on  a  combination  of 
rates  making  841/2  cents  per  cwt.  instead  of  59Vs  cents,  as 
above.  Later,  an  additional  undercharge  claim  for  $38.08 
was  made,  increasing  the  bill  for  collection  to  $84.56. 

Our  investigation  disclosed  that  there  was  no  joint  rate 
in  effect  from  point  of  origin  to  destination ;  hence  the  lowest 
combination  of  local  rates  should  apply.  At  the  time  this 
shipment  moved  a  through  rate  of  79  cents  per  cwt.  was 
available,  namely: 

Perth.     North    Dakota    to    Judith    Gap.     Mont 37c 

Judith    Gap   to    Ringling 2.r>c 

Ringling    to   White   Sulphur   Springs 17c 

79c 

It  also  developed  that  the  actual  weight  of  the  ship- 
ment was  22,400  pounds,  making  the  correct  charges  $176.96, 
which  amount  less  $142.80  originally  paid,  leaves  an  under- 
charge of  $34.16  instead  of  $84.56.  Settlement  has  been 
made  on  this  basis.     May  23,  1924. 


Informal  Docket  No.  1752.  Anaconda  Copper  Mining 
Company,  vs.  Butte,  Anaconda  &  Pacific  Railway  Company. 
Claim  for  refund  of  Overcharge  on  Hay. 

Claimant  caused  to  be  shipped  from  Sheridan,  Montana, 
to  Seba,  Montana,  one  carload  of  hay,  on  which  freight 
charges  were  assessed  and  paid  on  basis  of  22  cents  per 
hundred  pounds,  viz. — 16  cents   Sheridan  to  Anaconda,   and 
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six  cents  beyond.  The  date  of  shipment  is  not'  shown  in  the 
record,  but  probably  in  March,  1924.    Overcharge  is  alleged. 

The  shipment  in  question  moved  over  the  line  of  the 
Northern  Pacific,  Sheridan  to  Butte,  thence  B.  A.  &  P.  to 
destination.  The  correct  application  of  joint  rates  is  in- 
volved. Northern  Pacific  Railway  Company's  tariff,  to  which 
the  Butte,  Anaconda  &  Pacific  Railway  Company  is  a  party, 
provides  for  the  construction  of  joint  rates  on  carload  ship- 
ments, via  the  shortest  route  through  junction  points  where 
there  are  track  connections;  hence  the  through  rate  via 
Silver  Bow  is  available  in  this  instance,  to  which  point  the 
rate  is  10  cents  per  cwt.,  (being  85  per  cent  of  the  local  rate 
of  12  cents,)  and  adding  the  rate  of  8V2  cents  from  Silver 
Bow  to  Seba,  makes  I814  cents  through,  instead  of  22  cents 
as  billed. 

The  Board  found  that  the  shipment  was  overcharged 
$11.13,  and  refund  has  accordingly  been  made.    July  29,  1924. 


Informal  Docket  No.  1753.  Residents  of  Cordova,  Mon- 
tana, vs.  Great  Northern  Railway  Company.  Petition  for 
Improved  Station  Facilities. 

Cordova,  Montana,  is  a  non-agency  station  on  the  Pend- 
roy  branch  of  the  Great  Northern  railway.  The  territory 
tributary  thereto  is  agricultural.  An  informal  petition  was 
filed  with  the  Board  on  April  10,  1924,  bearing  the  signatures 
of  fifty-one  farmers,  for  a  suitable  building  for  the  protec- 
tion of  passengers  waiting  for  trains,  as  well  as  to  take  care 
of  freight  and  express  shipments  unloaded  at  that  station, 
which  it  is  alleged  have  heretofore  been  thrown  off  along  the 
track,  remaining  outside  exposed  to  the  elements  and  live- 
stock. 

Upon  the  Board's  informal  request,  the  railway  company 
has  fixed  up  a  car  body  to  answer  the  purpose  of  a  small 
depot,  and  we  are  advised  by  the  petitioners  that  it  meets 
the  requirements  in  every  way.     August  13,  1924. 


Informal  Docket  No.  1754.  Upon  the  Application  of  the 
Great  Northern  Railway  Company,  in  the  Matter  of  Abandon- 
ing the  Station  of  Barto,  Montana. 

Barto,  Montana,  is  a  non-agency  station  on  the  main  line 
of  the  Great  Northern  railway,  in  Lincoln  County.  The  car- 
rier's application  is  for  an  order  of  the  Board  authorizing  the 
station  discontinued  and  tracks  taken  up.     There  is  no  set- 
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tlement  at  Barto,  and  the  station  has  been  maintained  for 
operating  convenience  only.  The  railway  company  is  now 
about  to  double-track  its  main  line  through  that  section,  and 
when  this  has  been  done  there  will  be  no  further  need  for 
facilities  at  Barto  for  meeting  and  passing  trains;  likewise 
the  necessity  for  telegraph  or  telephone  service  will  have 
been  obviated;  heretofore  used  only  in  assisting  or  restrict- 
ing the  rights  conferred  by  train  orders. 

The  convenience  of  the  public  will  not  be  impaired,  as  the 
ret oids  show  that  there  is  no  traffic  to  or  from  that  station; 
hence  the  application  herein  to  abandon  the  station  in  its 
entirety  and  permanently  remove  its  tracks,  has  this  date 
been  granted.     August  8,  1924. 


Informal  Docket  No.  1757.  S.  S.  Moen,  et.  al.,  vs.  Great 
Northern  Railway  Company.  In  the  matter  of  constructing 
a  Loading  Track  Midway  between  Froid  and  McCabe,  Mon- 
tana. 

The  petitioners,  farmers  residing  between  Froid  and 
McCabe,  Roosevelt  County,  Montana,  solicited  the  aid  of  the 
Board  to  the  end  that  the  Great  Northern  Railway  Company 
might  be  required  to  construct  a  loading  track  at  mile  post 
14  on  the  Scobey  branch,  half  way  between  these  two  sta- 
tions, as  a  matter  of  necessity  and  convenience  to  the  peti- 
tioners who  have  been  obliged  to  haul  their  grain  to  the  more 
distant  points;  whereas  a  spur  track  at  the  desired  location 
would  eliminate  this  expense,  delay  and  inconvenience.  The 
complaint  relates  that  "this  matter  has  heretofore  been  taken 
up  with  the  railway  company,  but  they  do  not  seem  inclined 
to  do  anything  in  favor  of  granting  a  siding  at  the  point 
described  in  our  petition.  We  have  offered  to  give  them  all 
the  right-of-way  they  want  and  we  have  also  offered  to 
build  the  grade,  all  without  expense  to  the  railway  company." 

The  matter  was  taken  up  informally  by  the  Board  with 
the  carrier  on  August  7,  1923.  In  its  answer  the  railway 
company  declined  to  put  the  track  in  alleging  that  the  rail- 
road and  elevator  facilities  at  Froid  and  McCabe  were  ample 
to  take  care  of  all  shipping  from  that  territory ;  and  further- 
more that  the  distance  between  these  points  being  only  8.7 
miles,  the  wagon  haul  would  be  reduced  but  approximately 
four  miles,  which  it  did  not  consider  excessive.  Further 
procedure  was  deferred  by  the  complainants  until  Ferbuary 
29,  1924,  when  a  public  hearing  was  requested.  The  case 
was  heard  at  Culbertson,  Montana,  on  April  15th. 

The  Scobey  branch-line  of  the  Great  Northern  Railway 
Company    penetrates    a    grain-growing    region,    which,    area 
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considered,  is  not  surpassed  by  any  other  region  in  the  world 
in  point  of  production.  The  record  shows  that  grain  is 
hauled  by  wagons  for  distances  of  from  one  mile  to  twenty 
miles  to  either  Froid  or  McCabe,  and  to  the  former  station  the 
wagon  road  is,  generally,  up-hill.  It  is  further  asserted  that 
with  the  establishment  of  the  proposed  track,  cars  could 
be  loaded  directly  from  the  field  without  the  necessity  of 
storing  any  of  the  crop  in  granaries, — another  item  of  saving 
in  expense  of  handling,  and  less  detention  to  cars. 

The  carrier's  chief  objections  to  installing  and  operating 
a  loading  track  at  this  point  were  (1)  the  cost  of  the  rails, 
switches,  and  other  track  material;  (2)  that  it  is  contrary  to 
the  policy  of  the  company  to  put  in  tracks  where  the  dis- 
tance between  stations  is  not  greater  than  in  this  instance — 
8.7  miles,  and  (3)  the  difficulty  in  operation  picking  up  and 
setting  out  cars  on  heavy  grades. 

Before  handing  down  its  decision  in  this  docket  number, 
the  Board  held  a  conference  with  representatives  of  the  de- 
fendant company  on  July  18th,  when  it  was  agreed  that  the 
company  would  furnish  the  material  and  lay  the  track  as 
soon  as  the  complainants  had  built  the  grade,  upon  the 
understanding,  however,  that  the  switches  will  be  temporarily 
removed  each  year  after  the  grain  has  been  loaded  out.  On 
account  of  there  being  no  immediate  need  for  these  loading 
facilities,  not  until  this  year's  crop  has  been  harvested,  and 
it  being  in  the  midst  of  the  busy  farming  season,  the  grading 
was  deferred  until  September,  and  we  are  now  advised  that 
the  track  has  been  completed  and  is  in  operation.  September 
13,  1924. 


Informal  Docket  No.  1758.  G.  O.  Bridston,  Et.  Al.,  vs. 
Montana  Western  Railway  Company.  In  the  Matter  of  Alleged 
Unreasonable  Freight  Rates  from  Points  on  the  Montana 
Western  railway  to  its  Connection  with  the  Great  Northern 
railway  at  Conrad,  Montana. 

The  Montana  Western  railway,  20.2  miles  in  length,  all 
in  Pondera  County,  Montana,  serves  a  section  of  the  state 
devoted  almost  exclusively  to  wheat  raising  .  It  connects 
with  the  Great  Northern  railway  at  Conrad,  Montana,  at 
which  junction  all  business  is  interchanged  for  movement  to 
points  beyond,  either  in-bound  or  out-bound. 

This  informal  complaint  requested  the  Board  to  make  an 
investigation  of  the  freight  rates  charged  by  the  Montana 
Western  to  its  connection  at  Conrad  as  above.  It  developed 
that  the  complainants  had  in  mind  principally  the  rates  on 
grain  to  interstate  markets,  in  connection  with  the  Great 
Northern.     The  record  shows  that  for  the  year  1923,   out- 
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bound  shipments  amounted  to  28,909  tons  of  agricultural  pro- 
ducts, representing  about  93  per  cent  of  the  total  tonnage 
originating  on  the  Montana  Western  railway. 

The  present  through  rate  on  wheat  from  Valier,  (the 
terminus  of  the  Montana  Western,)  to  Minneapolis  is  50 
cents  per  hundred  pounds;  made  up  of  514  cents  Valier  to 
Conrad,  and  4414  cents  thence  to  destination.  The  distance 
from  Valier  to  Minneapolis  is  1051  miles.  That  is,  the  Mon- 
tana Western  railway  gets  less  than  two  per  cent  and  the 
Great  Northern  98  per  cent  of  the  haul. 

The  various  situations  involved  and  the  existing  rela- 
tions between  the  Montana  Western  and  the  Great  Northern 
railway  companies  prompted  the  Board  to  view  the  former 
in  the  light  of  a  branch-line  of  the  Great  Northern  system 
from  the  standpoint  of  interline  freight  rates.  Before  hand- 
ing down  its  decision  in  this  docket  number,  a  conference 
was  had  with  representatives  of  the  carriers,  when  it  was 
agreed  that  a  proportional  rate  on  wheat  and  other  products 
taking  the  same  rate  would  be  put  into  effect  three  cents  per 
hundred  pounds  less  than  the  combination  of  locals,  making 
the  rate  to  Minneapolis  for  example,  47  instead  of  50  cents 
per  hundred  pounds.  The  new  tariff  became  effective  Sep- 
tember 8,  1924,  and  the  rates  now  established  compare  favor- 
ably with  like  rates  from  stations  located  on  branch  lines  of 
the  Great  Northern  railway  in  Montana. 


Informal  Docket  No.  1761.  Livestock  Growers,  Lima, 
Montana,  vs.  Oregon  Short  Line  Railroad  Company,  Et  Al. 
In  the  Matter  of  Establishing  Emergency  Rates  on  Cattle 
and  Sheep  to  Feeding  Grounds. 

On  account  of  the  scarcity  of  feed  and  depleted  condi- 
tion of  the  winter  range,  the  livestock  men  in  the  territory 
tributary  to  Lima,  Beaverhead  County,  Montana,  were  con- 
fronted with  the  necessity  of  shipping  large  numbers  of  cat- 
tle and  sheep  to  Lodge  Grass,  Montana,  where  better  condi- 
tions prevailed.  Inasmuch  as  this  movement,  so  far  as 
freight  charges  are  concerned,  would  result  in  a  total  loss 
to  the  shippers,  this  Board  was  requested  to  establish  an 
emergency  rate  consistently  lower  than  the  present  pub- 
lished rate  of  $128.75  per  car. 

From  Lima  to  Lodge  Grass  the  movement  is  over  three 
lines  of  railroad,  namely:  Oregon  Short  Line,  Lima  to  Butte; 
Northern  Pacific,  Butte  to  Billings ;  Chicago,  Burlington  & 
Quincy,  Billings  to  Lodge  Grass.  On  account  of  the  im- 
portance of  the  situation  the  matter  was  handled  by  wire 
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with  the  carriers  jointly,  the  Board  recommending  a  rate  of 
$98.00  per  car,  for  a  limited  period.  There  was  no  delay  in 
complying  with  our  request, — the  rates  on  cattle  becoming 
effective  September  24th,  and  on  sheep  October  7th,  the  tariff 
supplement  expiring  according  to  its  terms,  November  30, 
1924. 

It  is  our  understanding  that  approximately  two  hundred 
cars  of  cattle  and  about  twenty  thousand  sheep  will  move 
under  these  rates.  It  will  be  noted  that  the  rate  reduction  is 
twenty-four  per  cent.     October  8,  1924. 


Informal  Docket  No.  1762.  C.  A.  Chapman,  vs.  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company.  In  the  Matter  of 
Installing  Cattle  Guards. 

Complainant  is  a  rancher  residing  one  and  one-half  miles 
west  of  Melstone,  Montana.  The  complaint  related  (1)  that 
livestock  was  being  killed  and  injured  frequently  owing  to 
the  lack  of  cattle  guards  at  points  where  the  cattle  had  access 
to  the  railway  company's  right-of-way;  (2)  that  requests 
made  upon  the  company  to  have  guards  put  in  place,  had 
been  ignored. 

Upon  the  Board's  request,  following  an  investigation  to 
determine  what  could  be  done,  standard  cattle  guards  were 
installed  and  we  are  now  advised  by  the  complainant  that 
"this  seems  to  do  the  work."     October  7,  1924. 


Informal  Docket  No.  1763.  Residents  Tributary  to 
Hardy,  Montana,  vs.  Great  Northern  Railway  Company.  Al- 
leged inadequate  Passenger-Train  Service. 

The  station  of  Hardy,  Montana,  is  situated  on  the  Hel- 
ena-Great Falls  line  of  the  Great  Northern  railway,  in  Cas- 
cade County.  The  petition  herein  is  for  an  order  of  the 
Board  requiring  passenger  train  number  236  to  stop  at 
Hardy  on  flag,  as  a  matter  of  public  convenience  and  neces- 
sity. 

Train  number  236  leaves  Helena  at  5:50  P.  M.,  arrives  at 
Hardy  at  7:57  P.  M.,  and  at  Great  Falls  9:20  P.  M.  Thus, 
with  the  service  of  that  train,  the  petitioners  would  be  ena- 
bled to  spend  the  day  in  Helena  and  return  home  the  same 
evening;  or  go  to  Great  Falls  without  loss  of  time  during 
business  hours.  An  examination  of  the  carrier's  time-table 
showed  that  under  "the  present  service  Hardy  passengers 
could  not  go  to  either  Helena  or  Great  Falls  and  return  the 
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same  day;  and  while  the  service  of  train  number  236  would 
not  permit  the  latter  with  respect  to  Great  Falls,  it  would 
effect  a  saving  in  time  of  about  seven  hours  to  passengers 
whose  business  could  be  transacted  in  the  evening  or  early 
morning. 

Upon  the  Board's  informal  request  the  application  here- 
in was  granted,  effective  October  15,  1924. 


Informal  Docket  No.  1764.  Correction  of  Error  in  the 
Construction  of  Tariff  Naming  Reduced  Rates  on  Cattle. 

Northern  Pacific  Railway  Company's  tariff  number 
630-E,  in  conformity  with  the  recommendation  of  the  Inter- 
state Commerce  Commission  in  Docket  Number  12146  to 
which  this  Board  was  a  party,  published  reduced  rates  on 
cattle  in  carloads,  for  distances  550  to  750  miles,  on  basis  of 
26,000  pounds  minimum,  producing  rates  ranging  from 
$121.00  to  $130.00  per  car;  whereas  an  examination  of  the 
schedules  indicated  that  a  minimum  of  24,000  pounds  should 
have  been  observed. 

It  appearing  to  this  Board  that  the  rates  per  car  should 
be  graduated  to  provide 

$120.00  for  distances    550  to  710  Miles 

122.00  for  distances    711  to  720  Miles 

124.00  for  distances    721  to  730  Miles 

126.00  for  distances    731  to  740  Miles 

129.00  for  distances    741  to  750  Miles 

the  matter  was  brought  to  the  attention  of  the  carrier, 
with  a  request  to  have  the  error  corrected  if  it  were  found 
that  our  calculations  were  correct.  Accordingly  an  amend- 
ment has  been  issued,  naming  the  above  rates  for  distances 
indicated.     October  16,   1924. 


Informal  Docket  No.  1765.  Residents  of  Shawmut,  Mon- 
tana, vs.  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
Complaint  alleging  blocking  of  public  Highway  beyond  the 
Time-Limit  Permitted  by  Statute. 

Section  6595  Revised  Codes  of  Montana,  1921,  makes  it 
unlawful  to  prevent  the  free  use  of  any  -public  highway, 
where  such  highway  crosses  any  railroad  track  outside  of  in- 
corporated cities  or  towns,  by  stopping  any  railroad  train, 
car  or  locomotive,  for  more  than  fifteen  minutes  at  any  one 
time. 

On  July  23,  1924,  it  was  informally  reported  to  the 
Board  that  the  crossing  at  Shawmut,  Montana,  an  unincor- 
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porated  town,  was  being  blocked  by  C.  M.  &  St.  P.  Ry.  Co.'s 
trains  for  an  excessive  length  of  time,  reference  being  given 
to  specific  violations. 

Our  investigation  indicated  that  there  were  extentuating 
circumstances  at  times,  but  in  a  general  way  train  crews  were 
somewhat  indifferent  as  to  the  inconvenience  being  caused 
to  others.  Such  instructions  were  issued  as  seemed  necessary 
and  we  are  now  advised  after  a  test  period  of  three  months, 
that  the  cause  for  this  complaint  has  been  removed.  October 
27,  1924. 


Informal  Docket  No.  1766.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  vs.  State  Highway  Commission  of 
Montana.  Carrier's  Bill  for  Collection  of  Undercharges; 
Statute  of  Limitation. 

The  C.  M.  &  St.  P.  Ry.  Co.  presented  its  bill  for  alleged 
undercharges  to  the  Montana  State  Highway  Commission,  in 
May,  1924,  requesting  payment  of  $930.52  additional  freight 
charges  on  a  car  of  "wheels  and  bows"  shipped  from  East 
Columbus,  Ohio,  to  Deer  Lodge,  Montana,  in  September,  1920. 
The  claim  was  referred  to  this  Board  by  the  Highway  Com- 
mission to  be  audited.  The  carrier's  bill  was  found  to  be 
substantially  correct — except  that  the  total  amount  should  be 
$910.87  instead  of  $930.52,  as  above;  the  result  of  a  slight 
misapplication  of  Consolidated  Classification  No.  1,  applica- 
ble to  the  "bows"  contained  in  this  shipment. 

But,  paragraph  3,  section  16  of  the  Interstate  Commerce 
Commission  Act,  as  amended  Feb.  28,  1920,  provides  that 
"All  actions  at  law  by  carriers  subject  to  this  Act  for  re- 
covery of  their  charges  or  any  part  thereof,  shall  be  begun 
within  three  years  from  the  time  the  cause  of  action  accrues, 
and  not  thereafter.     *     *     *     " 

Inasmuch  as  the  shipment  in  question  moved  in  Septem- 
ber, 1920,  and  the  claim  was  not  presented  for  payment  until 
May,  1924,  the  statute  of  limitation  has  debarred  the  carrier 
from  collecting  its  otherwise  lawful  charges.    May  10,  1924. 


Informal  Docket  No.  1767.  Residents  of  Hinsdale,  Mon- 
tana, vs.  Great  Northern  Railway  Company.  In  the  Matter 
of  Constructing  a  Loading  Platform  at  Hinsdale,  Montana. 

Businessmen  and  farmers  residing  in  the  vicinity  of 
Hinsdale,  Montana,  petitioned  the  Board  in  July,  1924,  for  an 
order  requiring  the  Great  Northern  Railway  Company  to  con- 
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struct  a  loading  platform  at  that  station,  for  the  more  ex- 
peditious unloading  of  tractors  and  other  heavy  farm  ma- 
chinery, and  for  the  use  of  farmers  who  wish  to  ship  their 
own  grain. 

The  complaint  related  that  this  matter  had  heretofore 
been  taken  up  with  the  carrier,  and  it  had  been  promised  that 
the  platform  would  be  built,  but  apparently  nothing  had  been 
done. 

An  agreement  was  reached  by  and  between  the  Great 
Northern  Railway  Company  and  this  Board,  October  17, 
1924,  for  the  construction  of  a  timber  and  earth  platform 
12  by  48  feet,  and  we  are  now  advised  by  the  petitioners 
that  the  work  has  been  satisfactorily  completed.  November 
17,  1924. 


Informal  Docket  No.  1768.  Clawson  Lumber  Company, 
vs.  Northern  Pacific  Railway  Company.  Carload  Rate  on 
Mining  Timbers,  Etc.,  from  Evaro,  Montana,  to  Butte,  Mont. 

Complainant  is  engaged  in  the  lumber  business  at  Evaro, 
Montana,  and  ships  mining  timbers,  stulls  and  lagging  to 
Butte  in  carload  lots.  The  freight  rate  is  14  cents  per  cwt. 
The  complaint  is  based  on  alleged  discrimination  in  favor 
of  other  producing  stations,  to  the  extent  that  complainant's 
mill  has  been  forced  to  close  down;  being  unable  to  compete 
with  others   having  more  favorable   freight   rates. 

In  fixing  rates  on  forest  products,  coal,  and  some 
other  commodities  moving  in  large  quantities,  it  is  the  cus- 
tom, generally,  to  group  or  blanket  the  points  of  origin,  as 
well  as  destinations,  and  there  is,  therefore,  a  disregard  of 
mileage  to  some  extent.  The  inequlaities  thus  created  are 
not  necessarily,  however,  unreasonable  or  unjust,  when  the 
situation  is  viewed  from  all  angles.  It  so  happens  in  this 
instance  that  Evaro,  by  reason  of  the  blanketing  process  of 
rate-making,  is  placed  at  a  disadvantage  with  relation  to 
other  shipping  points  in  western  Montana;  specific  reference 
to  which  we  will  omit  inasmuch  as  it  would  serve  no  definite 
purpose. 

An  analysis  of  the  situation  prompted  the  Board  to  in- 
formally recommend  to  the  carrier,  a  carload  rate  of  13 
cents  per  one  hundred  pounds  on  these  commodities,  produc- 
ing a  ton-per-mile  revenue  of  1.9  cents.  Our  proposal  was 
concurred  in,  and  the  above-named  rate  will  become  effective 
December  2,  1924. 

It  will  be  noted  that  the  reduction  is  a  little  more  than 
seven  per  cent,  and  places  Evaro  in  a  position  to  compete  for 
this  shipping  to  supply  the  needs  of  the  Butte  mining  in- 
dustry.    November  24,  1924. 
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Informal  Docket  No.  1769.  Farmers  Tributary  to  Zur- 
ich and  North  Fork,  Mont.,  vs.  Great  Northern  Railway  Com- 
pany. In  the  Matter  of  Constructing  Loading  Platforms  at 
Zurich  and  North  Fork. 

This  informal  complaint  was  not  filed  with  the  Board 
until  October  2,  1924,  at  which  time  it  was  stated  in  a  tele- 
gram that  negotiations  had  been  had  with  the  carrier  and 
promises  made,  but  no  action  had  been  taken ;  that  the  farm- 
ers were  ready  to  dig  sugar-beets,  but  were  without  facilities 
for  loading. 

On  account  of  the  apparent  urgency  of  the  situation, 
the  matter  was  handled  by  telegraph  with  the  carrier,  and 
the  following  day,  October  3rd,  we  were  notified  that  these 
platforms  would  be  completed  as  quickly  as  possible.  The 
one  at  Zurich  was  promptly  built,  but  at  North  Fork  it  ap- 
pears that  upon  further  investigation  the  railway  company 
concluded  that  there  was  insufficient  loading  of  sugar-beets 
to  warrant  the  additional  facilities,  particularly  in  view  of  the 
fact  that  it  is  only  3.57  miles  to  Zurich,  and  furthermore,  it 
was  understood  that  the  sugar  company  intended  to  install 
a  loading  machine  at  that  point. 

It  will  be  noted  that  this  complaint  did  not  reach  the 
Board  until  the  time  was  at  hand  when  the  farmers  were 
about  ready  to  load  their  season's  crop,  and  consequently 
there  was  no  opportunity  to  make  an  investigation  of  actual 
conditions.  Besides,  should  the  Board  order  the  construc- 
tion of  a  platform  at  North  Fork,  the  statutory  time  would 
preclude  any  use  of  it  this  fall.  Under  date  of  November 
18th  complainants  advised  that  "it  is  too  late  of  course  to  do 
anything  this  year,  and  if  a  sugar  factory  is  established  in 
the  valley  they  will  build  their  own  dumps  in  1925." 

This  matter  will  probably  come  up  again  next  summer 
if  the  sugar  factory,  referred  to  above,  does  not  materialize. 
November  24,  1924. 
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Finance  Docket  No.  3245. 

ABANDONMENT  OF   MARYSVILLE   BRANCH   BY 

NORTHERN  PACIFIC  RY. 

(Submitted  February  21,  1924.    Decided  April  1,  1924) 
Public  convenience  and  necessity  not  shown  to  permit   the 
abandonment  of  a  branch  line  of  railroad   in  Lewis   & 
Clark  County,  Mont.     Application  denied. 

D.  F.  Lyons  and  M.  S.  Gunn  for  applicant. 
William   Muth  for  protestants. 

E.  G.  Toomey  for  Board  of  Railroad  Commissioners  of  Mon- 

tana. 

REPORT  OF  THE  COMMISSION. 

DIVISION  4,  COMMISSIONERS  MEYER,  EASTMAN, 
AND  POTTER. 

BY  DIVISION  4: 

The  Northern  Pacific  Railway  Company,  a  carrier  by 
railroad  subject  to  the  interstate  commerce  act,  on  October  1, 
1923,  filed  an  application  under  paragraph  (18)  of  section  1 
of  the  act  for  a  certificate  that  the  present  and  future  public 
convenience  and  necessity  permit  the  abandonment  of  its 
Marysville  branch,  which  extends  from  Clough  Junction  in 
a  general  northwesterly  direction  to  Marysville,  a  distance  of 
approximately  12.57  miles,  all  in  Lewis  and  Clark  County, 
Mont.  Protests  against  the  granting  of  the  application  were 
filed  and  a  hearing  was  held  for  us  by  the  Board  of  Railroad 
Commissioners  of  Montana.  That  body  has  recommended 
that  action  in  this  proceeding  be  deferred  until  December 
31,  1924,  at  which  time  the  matter  should  be  determined 
upon   the   conditions  then   existing. 

The  Marysville  branch  was  constructed  by  the  North- 
ern Pacific  Railroad  Company  in  1887  to  serve  mines  in  the 
Marysville  district  and  for  some  years  did  a  reasonably  good 
business.  It  is  represented  that  most  of  the  mines  have  been 
abandoned  and  that  there  are  now  only  a  few  mines  and 
claims  left.  There  are  about  1000  acres  of  non-irrigated 
agricultural  land  tributary  to  the  line  which  produce  from 
four  to  five  carloads  of  grain  per  year.     The  only  settlement 
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on  the  branch  is  Marysville  which  had  a  population  of  550 
in  1920.  Its  present  population  is  said  to  consist  of  from 
50  to  60  families.  There  are  about  10  farmers  living  in  the 
territory  between  Clough  Junction  and  Marysville.  The  line 
connects  at  Clough  Junction  with  the  applicant's  main  line. 
The  Marysville  terminus  is  located  about  eight  miles  west  of 
the  town  of  Silver  on  the  Great  Northern  Railway.  A  wagon 
road  connects  Marysville  and  Silver,  but  the  road  is  said  to  be 
narrow  and  dangerous,  having  many  sharp  curves  and  steep 
grades. 

Service  on  the  branch  was  originally  a  mixed  train  daily 
except  Sunday.  About  two  years  ago  service  was  reduced  to 
tri-weekly  and  recently  a  weekly  train  has  been  run.  Freight 
traffic  decreased  from  4,685  tons  in   1918  to  3,217   tons  in 

1922.  Passengers  carried  decreased  during  the  same  period 
from  5,737  to  2,235.  From  1918  to  1922,  inclusive,  17,368 
tons  of  freight  and  21,437  passengers  were  carried. 

The  total  revenues  from  the  operation  of  the  branch  for 
the  five  years  ended  December  31,  1922,  were  $28,089,  and 
operating  expenses,  exclusive  of  taxes,  $145,698.  During  this 
period  taxes  amounted  to  $14,276,  making  a  net  deficit  of 
$131,885.     The   deficit  for  the  six  months   ended  June   30, 

1923,  was  $12,355. 

The  application  states  that  maintenance  has  been  de- 
ferred and  that  an  expenditure  of  $150,000  must  be  incurred 
to  rebuild  four  large  trestles  and  for  other  repairs  over  and 
above  the  average  annual  maintenance  charge  if  the  branch 
is  operated  in  1924.  However,  this  matter  was  not  men- 
tioned at  the  hearing  or  elsewhere  in  the  record.  The  im- 
mediate necessity  for  such  expenditures  has  not  been  estab- 
lished. The  record  indicates  that  the  track  and  ties  are  in 
fair  condition  and  that  extensive  replacements  were  made 
on  these  trestles  between  1918  and  1919.  If  the  line  were 
operated  in  1924  on  present  schedule  it  is  probable  that  main- 
tenance could  be  further  deferred  and  that  the  present  tres- 
tles could  be  used. 

The  applicant  represents  that  there  is  no  prospect  of  a 
resumption  of  mining  on  any  considerable  scale  or  any  pos- 
sibility of  obtaining  traffic  from  other  sources;  that  contin- 
ued operation  of  the  line  is  an  unnecessary  financial  burden ; 
and  that  its  abandonment  would  inconvenience  very  few 
people. 

Testimony  was  introduced  at  the  hearing,  however,  which 
indicates  the  imminence  of  a  considerable  tonnage  of  lead  ore. 
This  tonnage,  with  the  possibility  of  further  traffic  from 
other  mining  operations  and  incoming  supplies,  should  war- 
rant the  continuation  of  rail  service  to  the  Marysville  dis- 
trict, at  least  until  it  is  shown  that  the  expected  increase  in 
tonnage  will  not  be  produced. 
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If  the  line  were  abandoned  Marysville  would  be  de- 
prived of  the  benefits  of  rail  transportation  and  the  result 
would  probably  be  the  abandonment  of  this  mining  district 
and  the  loss  of  investments  made  therein.  While  the  opera- 
tion of  the  line  for  the  past  few  years  has  resulted  in  losses, 
the  protestants  contend  that  operations  in  the  future  should 
show  a  more  favorable  return.  If  the  improvement  in  traf- 
fic anticipated  by  the  protestants  should  not  materialize 
within  a  reasonable  time,  however,  the  applicant  may  renew 
its  application. 

Upon  the  facts  presented  we  are  unable  to  find  that 
the  present  and  future  public  convenience  and  necessity 
permit  the  abandonment  of  the  branch  line  of  railroad  in 
question.     An  order  will  be  entered  denying  the  application. 

ORDER. 

At  a  session  of  the  Interstate  Commerce  Commission, 
Division  4,  held  at  its  office  in  Washington,  D.  C,  on  the 
1st  day  of  April,  A.  D.  1924. 

Finance  Docket  No.  3245. 
ABANDONMENT  OF  MARYSVILLE  BRANCH  BY 

NORTHERN  PACIFIC  RY. 
A  hearing  in  this  proceeding  and  investigation  of  the 
matters  and  things  involved  therein  having  been  had,  and 
said  division  having,  on  the  date  hereof,  made  and  filed  a 
report  containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part 
hereof. 

It  is  ordered,  That  the  application  be,  and  it  is  hereby, 
denied. 

Bv  the  commission,  division  4. 
(Seal)  GEORGE  B.  McGINTY 

Secretary. 
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Finance  Docket  No.  3244. 

ABANDONMENT  OF  RED  MOUNTAIN  BRANCH  BY 
NORTHERN  PACIFIC  RY. 

(Submitted  February  21,  1924.    Decided  April  1,  1924) 

Public  convenience  and  necessity  not  shown  to  permit  the 
abandonment  of  a  branch  line  of  railroad  in  Lewis  and 
Clark  County,  Mont.     Application  denied. 

D.  F.  Lyons  and  M.  S.  Gunn  for  applicant. 
R.  R.  Purcell  for  protestants. 

E.  G.  Toomey  for  Board  of  Railroad  Commissioners  of  Mon- 

tana. 

REPORT  OF  THE  COMMISSION. 

DIVISION   4,   COMMISSIONERS   MEYER,   EASTMAN, 
AND  POTTER. 
BY  DIVISION   4: 

The  Northern  Pacific  Railway  Company,  a  carrier  by 
railroad  subject  to  the  interstate  commerce  act,  on  October 
1,  1923,  filed  an  application  under  paragraph  (18)  of  section 
1  of  the  act  for  a  certificate  that  the  present  and  future 
public  convenience  and  necessity  permit  the  abandonment  of 
its  Red  Mountain  branch  which  extends  from  Helena  (Rimini 
Junction)  in  a  general  southwesterly  direction  to  Rimini,  a 
distance  of  approximately  15.76  miles,  all  in  Lewis  and  Clark 
County,  Mont.  Protests  against  the  granting  of  the  applica- 
tion were  filed  and  a  hearing  was  held  for  us  by  the  Board 
of  Railroad  Commissioners  of  Montana.  That  body  has  rec- 
ommended that  the  application  be  denied,  or  that  in  any 
event  the  Red  Mountain  branch  be  allowed  to  remain  in  place 
until  December  31,  1924,  the  matter  then  to  be  finally  de- 
termined upon  the  development  of  actual  and  prospective 
business. 

The  Red  Mountain  branch  was  constructed  by  the  North- 
ern Pacific  Railroad  Company  in  1886  to  serve  mining  and 
quarrying  interests  in  the  vicinity  of  Rimini.  The  line  runs 
through  a  narrow  canyon  and  the  tributary  land  suitable  for 
agriculture  does  not  exceed  500  acres.  The  products  from 
this  area  are  hauled  direct  to  Helena  by  wagon  or  automobile 
truck.  A  highway  runs  from  Helena  to  Rimini,  over  which 
there  is  operated  a  mail  and  passenger  truck  daily  which 
makes  the  trip  in  from  30  to  45  minutes.  It  is  represented, 
however,  that  this  highway  is  narrow  and  dangerous,  being 
unsuited  to  any  extensive  amount  of  trucking.  The  only 
settlement  on  the  branch  is  Rimini  which  had  a  population  of 
113  in  1920.  Its  present  population  is  said  to  consist  of 
about  ten  families. 
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Mining  operations  have  declined  until  the  tonnage  now 
offered  is  negligible.  During  the  12  months  preceding  the  fil- 
ing of  the  application  the  total  ore  shipments  from  the  Rimini 
district  amounted  to  but  four  cars.  There  has  been  no  regu- 
lar service  for  several  months,  it  being  understood  that  if 
there  was  tonnage  billed  to  or  from  the  branch  it  would  be 
handled. 

Bridge  and  tie  maintenance  has  been  deferred  and  it  is 
represented  that  it  will  cost  approximately  $25,000  in  1924 
over  and  above  the  usual  maintenance  charges  to  rebuild 
some  small  bridges  on  the  line.  The  total  revenues  from  the 
operation  of  the  branch  for  the  five  years  ended  December 
31,  1922,  were  $26,472,  and  operating  expenses,  exclusive  of 
taxes,  were  $45,628.  Taxes  during  this  period  amounted  to 
$5,067,  making  a  net  deficit  of  $24,223.  The  deficit  for  the 
six  months  ended  June  30,  1923,  was  $2,140,  gross  revenues 
having  amounted  to  but  $532. 

The  applicant  represents  that  there  is  no  prospect  of  a 
resumption  of  mining  on  any  considerable  scale  or  any  pos- 
sibility of  obtaining  traffic  from  other  sources ;  that  con- 
tinued operation  of  the  line  is  an  unnecessary  financial  bur- 
den ;  and  that  abandonment  would  inconvenience  very  few 
people. 

Testimony  was  introduced  at  the  hearing,  however, 
which  indicates  that  there  is  a  possibility  of  substantial  ton- 
nage being  developed  from  the  mining  industry  in  this  local- 
ity. It  appears  from  the  testimony  that  at  least  one  of  the 
mines  served  by  the  branch  is  rich  in  arsenic  and  that  the 
value  of  this  arsenic  added  to  the  gold  and  silver  will  make 
the  mine  pay.  Development  work  on  this  mine  has  com- 
menced and  it  is  represented  that  it  will  be  able  to  produce 
a  substantial  tonnage  within  a  comparatively  short  time. 

Abandonment  of  the  line  would  deprive  Rimini  of  the 
benefits  of  rail  transportation  and  would  probably  result  in 
the  abandonment  of  this  mining  district  and  the  loss  of  in- 
vestments made  therein.  While  the  operation  of  the  branch 
for  the  past  few  years  has  resulted  in  losses,  the  record  in- 
dicates that  operations  in  the  near  future  may  show  a  more 
favorable  return.  The  applicant  agrees  that  the  evident  good 
faith  shown  by  the  protestants  at  the  hearing  probably 
justifies  leaving  in  the  rails  for  a  year. 

Upon  the  facts  presented  we  are  unable  to  find  that  the 
present  and  future  public  convenience  and  necessity  permit 
the  abandonment  of  the  branch  line  of  railroad  in  question. 
If  the  improvement  in  traffic  anticipated  by  the  protestants 
should  not  materialize  within  a  reasonable  time,  the  applicant 
may  renew  its  application. 

An  order  will  be  entered  denying  the  application. 
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ORDER. 

At  a  Session  of  the  Interstate  Commerce  Commission,  Division 
4,  held  at  its  office  in  Washington,  D.  C,  on  the  1st  day 
of  April,  A.  D.,  1924. 

Finance  Docket  No.   3244. 

ABANDONMENT  OF  RED  MOUNTAIN  BRANCH  BY 
NORTHERN  PACIFIC  RY. 

A  hearing  in  this  proceeding  and  investigation  of  the 
matters  and  things  involved  therein  having  been  had,  and 
said  division  having,  on  the  date  hereof,  made  and  filed  a 
report  containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

It  is  ordered,  That  the  application  be,  and  it  is  hereby, 
denied. 

By  the  commission,   division   4. 
(Seal)  GEORGE  McGINTY, 

Secretary. 
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Finance  Docket  No.  3287. 
CONSTRUCTION  OF  LINE  BY  NORTH  AND  SOUTH 

RAILWAY. 

(Submitted  March  25,  1924.     Decided  April  7,  1924.) 

1.  Certificate  issued  authorizing  the  North  &  South  Railway 

Company  to  construct  a  line  of  railroad  from  Miles  City, 
Mont.,  to  Illco,  Wyo.,  and  from  Mills  to  Casper,  Wyo. ; 
and  to  acquire  and  operate  as  a  part  of  said  railroad  any 
line  or  lines  of  railroad  now  wholly  or  in  part  constructed 
over  the  proposed  route. 

2.  Permission  to  retain  excess  earnings  granted. 

O.  W.  Dynes,  R.  E.  McNally,  George  W.  Farr,  H.  B.  Durham, 
William  R.  Willcox,  and  William  M.  Cannon  for  applicant. 

W.  T.  Alden  for  Wyoming  Railway  Company. 

Nichols  &  Myers,  H.  L.  Myers  and  I.  S.  Crawford  for  C.  M. 
Taintor,  intervener. 

Willis  Stidger  for  Wyoming  Business  Men's  Association,  in- 
tervener. 

W.  J.  Stull  for  citizens  of  Salt  Creek,  Wyo. 

REPORT  OF  THE   COMMISSION. 

DIVISION  4,  COMMISSIONERS  MEYER,  EASTMAN, 
AND   POTTER. 

BY   DIVISION  4: 

The  North  &  South  Railway  Company,  a  corporation 
organized  for  the  purpose  of  engaging  in  interstate  commerce 
by  railroad,  on  October  15,  1923,  filed  an  application  under 
paragraph  (18)  of  section  1  of  the  act  for  a  certificate  that 
the  present  and  future  public  convenience  and  necessity  re- 
quire the  construction  by  it  of  a  line  of  railroad  from  Miles 
City,  Mont.,  in  a  general  southerly  direction  to  Casper,  Wyo., 
a  distance  of  approximately  332  miles,  and  the  acquisition  and 
operation  as  a  part  of  said  railroad  of  any  line  or  lines  of  rail- 
road now  wholly  or  in  part  constructed  over  the  proposed 
route,  which  application  was  amended  on  October  25,  1923. 
The  proposed  line  will  be  located  in  Custer,  Rosebud,  and  Big 
Horn  Counties,  Mont.,  and  Sheridan,  Johnson,  and  Natrona 
Counties,  Wyo.  Permission  is  also  requested  under  para- 
graph (  18)  of  section  15a  of  the  act  to  retain  the  excess 
earnings  from  the  proposed  line.  Objections  to  the  granting 
of  the  application  were  filed  and  a  hearing  was  held  for  us 
by  the  Board  of  Railroad  Commissioners  of  the  State  of 
Montana  and  the  Public   Service   Commission   of   Wyoming. 
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The  two  State  commissions  have  filed  with  us  their  joint 
recommendation  that  the  application  be  granted.  A  like 
recommendation  has  been  made  by  the  Governors  of  Wyom- 
ing and  Montana. 

The  applicant  was  incorporated  under  the  laws  of  Wyom- 
ing on  April  20,  1923,  with  an  authorized  capital  stock  of 
$12,000,000,  and  with  authority  to  construct  the  proposed  line 
and  to  acquire  any  railways  or  tramways  which  appear  capa- 
ble of  being  worked  in  connection  with  any  of  its  lines.  Prior 
to  its  organization  its  promoters  incorporated  the  Montana 
Railway  Company  for  the  purpose  of  constructing  a  railroad 
from  a  junction  with  the  Northern  Pacific  and  Chicago,  Mil- 
waukee &  St.  Paul,  hereinafter  called  the  St.  Paul,  at  Miles 
City,  Mont.,  in  a  southerly  direction  to  the  Montana-Wyoming 
State  line,  a  distance  of  approximately  138  miles,  and  also 
organized  the  Wyoming  North  &  South  Railroad  Company 
to  build  from  the  Montana-Wyoming  State  line  to  Casper, 
about  197  miles.  Considerable  construction  work  has  been 
done  under  the  two  intrastate  charters.  It  appears  that  on 
November  1,  1923,  about  38.41  per  cent  of  the  grading  in 
Montana  and  33.4  per  cent  of  the  grading  between  the  Mon- 
tana-Wyoming State  line  and  Salt  Creek,  Wyo.,  had  been  fin- 
ished. Between  Salt  Creek  and  Illco,  41  miles,  the  line  has 
been  completed  and  placed  in  operation.  The  applicant  pro- 
poses to  take  over  the  construction  that  has  been  done  by 
the  two  companies  and  to  complete  the  line  from  Salt  Creek 
to  Miles  City.  Between  Illco  and  Mills,  a  point  2  miles  west  of 
Casper,  it  is  planned  to  operate  under  trackage  rights  over 
the  Chicago  &  Northwestern  Railway,  hereinafter  called  the 
Northwestern,  the  distance  being  13.62  miles.  Connection  will 
be  made  with  the  Chicago,  Burlington  &  Quincy  Railway, 
hereinafter  called  the  Burlington,  and  the  Northwestern  at 
Illco  and  Casper. 

Generally  speaking  the  region  to  be  served  extends  about 
60  miles  east  from  the  crest  of  the  Wolf  and  Big  Horn 
Mountain  ranges  and  about  250  miles  south  from  Miles  City. 
This  territory  is  bisected  by  the  Omaha-Billings  line  of  the 
Burlington.  The  Wyoming  Railway  extends  from  a  connec- 
tion with  the  Burlington  at  Clearmont  in  a  southerly  direc- 
tion to  Buffalo,  Johnson  County,  approximately  29  miles. 
East  of  the  mountains  the  country  is  generally  rolling,  in 
some  parts  hilly,  and  rather  mountainous  south  of  Salt  Creek. 
It  appears  that  about  300,000  acres  are  under  irrigation,  with 
available  water  supply  for  more,  but  for  the  most  part  it  is 
a  dry  region  suitable  for  grazing  and  dry  farming.  The 
most  important  resource  is  the  Salt  Creek  oil  district,  with 
the  Teapot  Dome  nearby.  There  are  several  oil  domes  be- 
tween Buffalo  and  Kaycee  and  five  wells  are  being  drilled 
in  that  section.     It  is  represented  that  heavy  gas  flows  have 
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been  encountered.  South  of  Ashland,  which  is  79  miles  south 
of  Miles  City,  there  is  a  large  area  of  western  pine  timber 
in  the  North  Cheyenne  Indian  Reservation,  which  is  tributary 
to  the  proposed  line,  and  which,  it  appears,  is  open  for  ex- 
ploitation. The  total  timber  area  to  be  served  is  estimated 
by  the  applicant  as  1,500,000  acres. 

In  addition  to  the  six  counties  through  which  the  pro- 
posed line  will  pass,  Powder  River  County,  Mont.,  will  also  be 
tributary  thereto.  The  population  of  the  seven  counties, 
according  to  the  United  States  census  of  1920  was  68,002.  The 
population  of  the  principal  towns  in  these  counties,  served 
by  existing  railroads,  was  33,481,  leaving  a  rural  popula- 
tion of  34,521,  approximately  1.2  persons  a  square  mile.  The 
evidence  of  the  applicant  tends  to  show  an  area  tributary  to 
the  proposed  line,  excluding  that  tributary  to  other  lines,  of 
approximately  11,200  square  miles.  On  the  basis  of  density 
of  population  shown  by  the  census  of  1920  the  rural  popula- 
tion in  this  area  would  be  18,400,  including  a  claimed  popula- 
tion of  5,000  for  Salt  Creek,  equal  to  58  persons  per  mile  of 
line. 

The  applicant's  estimate  of  traffic  for  the  first  year  is 
68,365  carloads,  of  which  29,000  carloads  consist  of  petroleum 
products,  crude  petroleum,  and  oil  well  supplies.  Gross  rev- 
enues from  freight  traffic  are  estimated  at  $4,724,875  the 
first  year,  increasing  to  $5,530,361.82  the  fifth  year.  No 
estimate  of  revenue  from  traffic  other  than  freight  is  sub- 
mitted. It  is  predicted  that  the  interchange  traffic  with  the 
St.  Paul  and  Northwestern  will  total  15,500  cars  annually. 
The  greatest  individual  source  of  tonnage  contemplated  is 
from  and  to  the  Salt  Creek  oil  field.  The  testimony  shows 
that  in  November,  1923,  there  were  1,200  wells  in  this 
field  capable  of  producing  200,000  barrels  a  day ;  that  the  pro- 
duction in  1923  was  35,189,554  barrels;  and  that  geologisU 
estimate  that  the  field  has  a  prospective  life  of  from  25  to 
30  years.  No  other  railroad  serves  this  oil  field.  The  appli- 
cant claims  that  its  proposed  line  will  afford  facilities  for 
transporting  coal,  gasoline,  and  other  petroleum  products  by 
short  haul  to  a  large  consuming  area  in  Montana,  North  Da- 
kota, South  Dakota,  and  Western  Minnesota,  where  the  de- 
mand for  such  commodities  is  constant. 

A  map  of  the  United  States  Geological  Survey,  intro- 
duced in  evidence,  shows  that  for  almost  its  entire  length  the 
proposed  line  will  traverse  the  sub-bituminous  coal  fields  of 
Wyoming  and  southern  Montana.  The  so-called  Sheridan 
field  extends  from  Buffalo,  Wyo.,  to  Miles  City,  approxi- 
mately 200  miles,  and  is  from  25  to  30  miles  wide.  Five  coal 
companies,  with  headquarters  at  Sheridan,  have  an  annual 
output  of  from  35,000  to  50,000  carloads.     The  testimony  is 
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that  at  points  along  the  northern  part  of  the  route  there 
are  solid  veins  of  coal,  20  feet  thick,  and  that  reliable  oper- 
ators, with  ample  financial  resources,  are  prepared  to  de- 
velop and  market  this  coal.  The  applicant's  traffic  estimate 
includes  3,000  carloads  of  coal  and  coke,  which  it  predicts 
will  be  consumed  at  points  local  to  its  line.  No  estimate 
is  submitted  of  the  amount  of  coal  that  would  move  off-line 
destinations.  Witnesses  familiar  with  the  territory  testified 
that  this  estimate  was  conservative.  Apparently  the  use  of 
the  coal  for  locomotive  fuel  and  domestic  purposes  might 
become  a  valuable  aid  in  the  operation  of  the  railroad  and 
the  development  of  the  territory. 

The  raising  of  live  stock  is  an  important  industry.  The 
proposed  line  will  pass  through  the  chief  cattle-raising  sec- 
tion and  a  substantial  volume  of  traffic  is  expected  from  that 
source.  It  is  now  necessary  to  drive  cattle  long  distances, 
at  one  point  100  miles,  to  a  rail  shipping  station.  The  testi- 
mony shows  that  at  times  large  losses  have  been  sustained 
by  inability  to  ship  in  feed  for  cattle  during  the  winter 
season.  The  contemplated  new  line  will  shorten  materially 
the  distance  to  a  railroad  in  the  cattle-raising  districts. 

The  chief  agricultural  products  are  wheat,  sugar  beets, 
and  hay.  From  Miles  City  to  Sheridan  the  route  of  the  pro- 
posed line  follows  the  valleys  of  Tongue  River  and  its  tribu- 
tary, Prairie  Dog  Creek.  This  region  has  no  rail  facilities 
except  at  its  northern  and  southern  boundaries.  The  appli- 
cant represents  that  in  1923  over  2,000,000  bushels  of  wheat 
were  raised  in  this  section  beyond  a  25-mile  wagon  haul 
limit  from  Miles  City  and  Sheridan.  At  the  latter  point 
there  is  a  flour  mill  with  a  daily  capacity  of  about  800  bar- 
rels. The  manager  of  this  mill  testified  that  the  construction 
of  the  proposed  line  would  result  in  a  largely  increased 
wheat  production.  The  soil  and  climatic  conditions  are  repre- 
sented as  being  favorable  for  the  raising  of  sugar  beets.  A 
beet  sugar  factory  is  located  at  Sheridan,  with  a  rated  capac- 
ity of  600  and  an  actual  capacity  of  800  tons  a  day.  It  is 
testified  that  sugar  beets  can  be  successfully  raised  in  the 
Tongue  River  Valley  south  of  Miles  City  and  that  the  con- 
struction of  a  sugar  factory  at  that  point  is  assured  as  soon 
as  a  sufficient  acreage  is  devoted  to  beet  culture. 

Operating  expenses  are  estimated  at  $3,214,000  the  first 
year,  increasing  to  $3,760,000  the  fifth  year.  Net  railway 
operating  income  for  the  first  year  is  estimated  at  $806,000. 
Deductions  for  hire  of  equipment  and  joint  facilities  rents 
total  $365,000  and  $15,000,  respectively.  No  estimate  of  net 
railway  operating  income  after  the  first  year  is  submitted. 
Within  the  succeeding  five  years  it  is  proposed  to  purchase 
equipment  at  a  cost  of  $3,000,000.     It  is   stated  that   such 
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purchase  would  increase  fixed  charges  $180,000  a  year,  but 
would  displace  equipment  rentals  of  $365,000  annually.  Dur- 
ing the  early  period  of  operation  equipment  will  be  rented 
from  the  St.  Paul.  Apparently  the  operating  results  are 
based  upon  an  assumed  operating  ratio  of  68  per  cent.  A 
higher  ratio  seems  probable.  The  average  operating  ratio  of 
the  St.  Paul,  Great  Northern,  and  Northern  Pacific  from 
July  1,  1913,  to  December  31,  1923,  was  73.8  per  cent.  A 
contract  has  been  made  between  C.  N.  Haskell,  representing 
the  proposed  line,  and  the  St.  Paul,  providing  for  the  estab- 
lishment of  joint  rates,  publication  of  tariffs,  divisions  of 
rates,  car  supply,  and  related  matters. 

The  cost  of  construction,  without  equipment,  is  esti- 
mated at  $11,112,020.  The  estimate  does  not  include  any 
charges  for  general  expenditures  or  interest  during  construc- 
tion. Assuming  that  the  applicant  during  the  first  five  years 
can  secure  the  traffic  and  revenue  estimated  for  the  first 
year,  with  a  total  investment,  including  equipment,  of  $15,- 
000,000,  the  net  railway  operating  income,  based  on  a  75  per 
cent  operating  ratio,  should  be  approximately  $800,000.  Com- 
mercial organizations  representing  cities  and  towns  along  the 
proposed  route  have  agreed  to  donate  right-of-way,  cash, 
and  other  property  of  an  estimated  value  of  $613,500,  con- 
tingent upon  the  completion  of  the  line  by  September  1,  1924. 
It  appears  that  these  organizations  have  expended  about 
$55,000  in  securing  right-of-way  and  have  obligated  them- 
selves for  additional  large  amounts. 

The  evidence  shows  that  $2,836,000  has  thus  far  been 
expended  for  work  and  materials.  Overhead  expenses,  it  is 
claimed,  would  raise  the  amount  to  $3,000,000.  The  funds 
have  been  advanced  by  the  promoters  of  the  project.  No 
definite  plan  for  financing  the  construction  of  the  line  has 
been  decided  upon.  The  applicant  represents  that  if  this 
application  be  granted  it  proposes  to  apply  to  us  for  author- 
ity to  issue  bonds  to  an  amount  equal  to  approximately  two- 
thirds  of  the  value  of  the  road,  when  completed,  and  to  issue 
common  stock  for  the  remaining  one-third.  Permission  will 
be  requested  to  issue  part  stock  and  part  bonds  against  the 
value  of  the  investment  already  made  in  the  properties  which 
the  applicant  proposes  to  acquire.  No  stock  or  bonds  have 
been  issued.  On  behalf  of  certain  protestants  it  is  claimed 
that  the  applicant  has  not  met  its  financial  obligations  and 
that  large  claims  are  outstanding  for  work  done  and  mate- 
rials furnished.  The  applicant  represents  that  the  total  out- 
standing claims  are  less  than  $300,000,  and  that  these  will 
all  be  adjusted  before  construction  work  is  resumed. 

The  general  alignment  is  fairly  good.  The  maximum 
degree  of  curve  is  9  degrees,  which  occurs  in  only  one  or  two 
places.     From  Sheridan,  Wyo.,  to  Illco  the  maximum  grade 
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southbound  is  1.2  per  cent;  northbound,  1  per  cent.  Between 
Sheridan  and  Miles  City  the  maximum  grade  northbound  is 
0.5  per  cent,  and  southbound,  0.7  per  cent.  The  grades,  as 
well  as  the  drainage  and  general  fall  of  the  country,  favor 
the  greater  movement  of  tonnage  which  is  expected  to  be 
northbound.  The  track  is  being  laid  with  85-pound  relay 
rails,  and  the  testimony  indicates  that  the  character  of  con- 
struction is  generally  good  for  a  new  road. 

The  intervener,  C.  M.  Taintor,  owns  a  ranch  in  Rosebud 
County,  Mont.,  represented  by  him  to  contain  more  than 
10,000  acres.  It  is  asserted  on  his  behalf  that  the  proposed 
line  will  not  serve  any  public  convenience  or  necessity,  but  is 
being  built  solely  to  transport  oil  from  the  Salt  Creek  field; 
that  there  is  insufficient  traffic  for  the  existing  lines  in  the 
territory;  that  the  region  is  sparsely  settled  and  supports  no 
industries  capable  of  furnishing  necessary  traffic;  that  the 
construction  of  the  railroad  would  injure  his  irrigated  and 
meadow  lands,  and  make  his  lands  now  used  for  grazing  of 
cattle  valueless  for  that  purpose;  and  that  he  doubts  the  ap- 
plicant's financial  responsibility.  The  record  leaves  no  reas- 
onable doubt  that  the  objections  of  this  intervener  are  based 
upon  his  desire  to  prevent  the  proposed  line  from  passing 
through  his  ranch.  Efforts  to  secure  from  him  a  right-of- 
way  through  his  property  have  proved  unavailing,  and  con- 
demnation proceedings  for  that  purpose  are  pending. 

The  Wyoming  Business  Men's  Association  of  Casper, 
intervener,  admits  that  a  properly  constructed  and  financed 
road  would  be  of  great  value,  but  claims  that  the  applicant 
has  not  given  any  assurance  that  it  will  ever  be  able  to 
finance  the  construction;  that  the  permanency  of  the  road 
is  not  indicated;  that  there  are  large  claims  outstanding  for 
work  performed  and  materials  furnished;  that  the  part  of 
the  line  that  has  been  built  is  of  temporary  construction,  and 
as  a  permanent  proposition  is  unsafe  for  traffic.  Finally  it 
is  claimed  that  the  operation  of  the  line,  with  interstate  rates 
in  effect,  would  ruin  the  business  of  truckmen  engaged  in 
hauling  supplies  to  the  oil  fields,  which  business  represents 
an  investment  of  $3,000,000.  At  the  hearing  it  was  stated 
on  behalf  of  this  intervener  that  while  it  did  not  oppose  a 
recommendation  that  a  construction  certificate  be  issued,  it 
did  contend  that  the  applicant  should  not  be  granted  the 
privilege  of  placing  interstate  rates  in  effect  until  it  had 
demonstrated  its  ability  to  make  the  road  safe  for  operation. 

The  proposed  line  will  open  to  development  a  large  area 
lying  east  of  the  Big  Horn  Mountains,  which  now  lacks  ade- 
quate rail  facilities.  It  will  shorten  the  distance  from  Sheri- 
dan and  other  points  in  northeast  Wyoming  to  Casper  and 
Cheyenne  and  afford  a  short  route  for  transporting  various 
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essential  commodities  to  consuming  markets.  A  large  volume 
of  traffic  from  the  Salt  Creek  oil  field  is  assured  from  the 
beginning.  The  applicant  represents  that  construction  work 
will  be  resumed  as  soon  as  authority  therefor  is  received  and 
that  it  hopes  to  complete  the  line  by  September  1,  1924. 

The  Northwestern  and  the  Burlington  have  lines  from 
Casper  to  Illco.  The  applicant  proposes  to  operate  under 
trackage  rights  over  this  line  of  the  Northwestern  and  no 
reason  is  shown  for  the  construction  of  a  third  line  between 
Illco  and  Mills. 

Upon  the  facts  presented  we  find  that  the  present  and 
future  public  convenience  and  necessity  require  the  construc- 
tion by  the  applicant  of  the  lines  of  railroad  from  Miles  City, 
Mont.,  to  Illco,  Wyo.,  and  from  Mills  to  Casper,  Wyo.,  de- 
scribed in  the  application  and  report  aforesaid,  and  the  ac- 
quisition and  operation  as  a  part  of  said  railroad  of  any  line 
or  lines  of  railroad  now  wholly  or  in  part  constructed  over 
the  proposed  route.  Suitable  provision  will  be  made  in  our 
order  for  the  acquisition  and  retention  by  the  applicant  of 
proper  records  of  investment  in  the  properties  acquired.  We 
further  find  that  the  applicant  should  be  permitted  to  retain 
for  a  period  not  to  exceed  10  years  from  the  date  its  railroad 
is  completed  and  placed  in  operation,  but  not  later  than  De- 
cember 31,  1935,  all  of  its  earnings  derived  from  such  new 
construction  in  excess  of  the  amount  provided  in  section  15a 
of  the  interstate  commerce  act,  for  such  disposition  as  it 
may  lawfully  make,  conditioned,  however,  upon  the  comple- 
tion of  the  work  of  construction  on  or  before  December  31, 
1925.     An  appropriate  certificate  and  order  will  be  entered. 


CERTIFICATE  AND  ORDER. 

At  a  Session  of  the  Interstate  Commerce  Commission,  Divi- 
sion 4,  held  at  its  office  in  Washington,  D.  C,  on  the  7th 
day  of  April,  A.  D.  1924. 

Finance  Docket  No.  3287. 

CONSTRUCTION  OF  LINE  BY  NORTH  &  SOUTH 
RAILWAY. 

A  hearing  and  investigation  of  the  matters  and  things 
involved  in  this  proceeding  having  been  had,  and  said  division 
having,  on  the  date  hereof,  made  and  filed  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

It  is  hereby  certified,  That  the  present  and  future  public 
convenience  and  necessity  require  the  construction  by  the 
North  &  South  Railway  Company  of  the  lines  of  railroad  from 
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Miles  City,  Mont.,  to  Illco,  Wyo.,  and  from  Mills  to  Casper, 
Wyo.,  described  in  the  application  and  report  aforesaid,  and 
the  acquisition  and  operation  as  a  part  of  said  railroad  of  any 
line  or  lines  of  railroad  now  wholly  or  in  part  constructed 
over  the  proposed  route:  Provided,  however,  and  this  cer- 
tificate is  issued  upon  the  express  condition,  that  said  lines  of 
railroad  shall  be  completed  on  or  before  December  31,  1925. 

It  is  ordered,  That  the  North  &  South  Railway  Company 
shall  report  to  this  commission  the  completion  of  said  lines 
of  railroad  within  15  days  after  such  completion. 

It  is  further  ordered,  That  the  North  &  South  Railway 
Company  be,  and  it  is  hereby,  permitted  to  retain  for  a  period 
expiring  not  later  than  10  years  from  the  date  its  said  rail- 
road is  completed  and  placed  in  operation,  but  not  later  than 
December  31,  1935,  all  of  its  earnings  derived  from  such  new 
construction  in  excess  of  the  amount  provided  in  section  15a 
of  the  interstate  commerce  act,  for  such  disposition  as  it  may 
lawfully  make:  Provided,  however,  and  this  permission  is 
granted  upon  the  express  condition,  that  the  construction  of 
said  railroad  shall  be  completed  on  or  before  December  31, 
1925. 

It  is  further  ordered,  That  the  North  &  South  Railway 
Company,  when  filing  schedules  establishing  rates  and  fares 
applicable  on  said  line  of  railroad  shall  in  such  schedules 
refer  to  this  certificate  by  title,  date,  and  docket  number. 

It  is  further  ordered,  That  the  applicant  shall  be  pre- 
pared to  furnish  this  commission,  upon  demand,  a  full  report 
of  the  contract  of  acquisition  of  each  road,  or  portion  thereof, 
purchased,  and  a  statement  showing  in  detail  the  considera- 
tion given  therefor.  It  shall  procure,  in  connection  with  the 
acquisition  of  any  such  road  and  equipment,  all  existing  rec- 
ords, memoranda,  and  accounts  in  possession  or  control  of  the 
grantor,  relating  to  the  construction  and  improvements  of 
such  road  and  equipment,  and  shall  preserve  such  records, 
memoranda,  and  accounts  until  authorized  by  law  to  destroy 
or  otherwise  dispose  of  them.  Where  the  records,  memor- 
anda, and  accounts  are  so  intimately  involved  with  other 
records,  memoranda,  and  accounts  of  the  grantor  as  to  make 
their  transfer  impracticable  or  inadvisable,  certified  copies 
of  them  shall  be  procured  and  retained  by  the  grantee.  The 
verity  of  the  copies  should  be  certified  by  the  custodian  of 
the  originals. 

And  it  is  further  ordered,  That  this  certificate  shall  take 
effect  and  be  in  force  from  and  after  30  days  from  the  date 
it  is  issued. 

By  the  commission,  division  4. 
(Seal)  GEORGE  B.  McGINTY, 

Secretary. 
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Finance  Docket  No.  2839. 
CONSTRUCTION  OF   EXTENSION   BY   WYOMING   RY. 

(Submitted  April  1,  1924.    Decided  April  15,  1924.) 

Public  convenience  and  necessity  not  shown  to  require  the 
construction  of  an  extension  of  a  line  of  railroad  in  John- 
son County,  Wyo.    Application  denied. 

W.  T.  Alclen  and  Burt  Griggs  for  applicant. 

REPORT  OF  THE  COMMISSION. 

DIVISION  4,  COMMISSIONERS  MEYER,  EASTMAN, 
AND   POTTER. 

BY  DIVISION  4: 

The  Wyoming  Railway  Company,  a  carrier  by  railroad 
subject  to  the  interstate  commerce  act,  on  March  5,  1923, 
filed  an  application  under  paragraph  (18)  of  section  1  of  the 
act  for  a  certificate  that  the  present  and  future  public  con- 
venience and  necessity  require  the  construction  by  it  of  an 
extension  of  its  line  of  railroad  from  Buffalo,  Johnson  County, 
in  a  southerly  direction  to  Casper,  Natrona  County,  a  distance 
of  approximately  125  miles,  all  in  the  State  of  Wyoming. 
By  an  amended  application  filed  November  12,  1923,  author- 
ity is  sought  to  construct  only  from  Buffalo  to  the  south 
line  of  section  22,  township  48  north,  range  82  west,  a  dis- 
tance of  approximately  18  miles,  all  in  Johnson  County.  Ob- 
jections to  the  granting  of  the  application  were  filed  and  a 
hearing  was  held  for  us  by  the  Board  of  Railroad  Commis- 
sioners of  Montana  and  the  Public  Service  Commission  of 
Wyoming.  No  appearance  was  made  at  the  hearing  in  sup- 
port of  the  objections.  The  two  State  commissions  have  filed 
with  us  their  joint  recommendation  that  the  application  be 
denied,  and  that  in  lieu  of  granting  a  certificate  the  applicant 
and  the  North  &  South  Railway  Company  be  required  by  us, 
if  jurisdiction  exists,  to  effect  a  joint  trackage  agreement 
whereby  the  applicant  may  be  given  access  to  and  the  use 
of  the  necessary  trackage  of  the  North  &  South  Railway 
Company  between  Buffalo  and  Billy  Creek,  approximately  21 
miles. 

The  applicant  owns  and  operates  a  railroad  extending 
from  a  connection  with  the  Chicago,  Burlington  &  Quincy 
Railway  at  Clearmont,  Wyo.,  in  a  general  southerly  direction 
to  Buffalo,  a  distance  of  approximately  29  miles.  The  Wyom- 
ing Company,  a  corporation  of  the  State  of  South  Dakota, 
controls  the  applicant  through  ownership  of  all  its  capital 
stock  and  bonds.  That  company  also  holds  all  of  the  capi- 
tal stock  and  bonds  of  the  Northern  Wyoming  Land  Company, 
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which  owns  about  12,000  acres  of  irrigated  land  in  Johnson 
County,  and  is  engaged  in  the  livestock  business;  and  of  the 
Buffalo-Wyoming  Coal  Company,  which  operates  coal  mines 
at  Buffalo,  supplying  that  town,  the  applicant,  and  a  limited 
outside  market. 

Construction  of  the  line  from  Clearmont  to  Buffalo  was 
commenced  in  1913  and  completed  in  1915-1916.  In  1915 
the  interests  controlling  the  applicant  undertook  the  de- 
velopment of  the  Billy  Creek  anticline  south  of  Buffalo  and 
expended  approximately  $75,000  in  drilling.  It  is  represented 
that  the  Carter  Oil  Company  and  other  associated  companies 
are  now  drilling  in  this  field ;  and  that  gas  wells  producing  in 
excess  of  70,000,000  cubic  feet  per  day  have  been  brought  in. 

The  country  along  the  route  of  the  proposed  extension 
is  described  as  rolling.  It  is  stated  that  25,000  acres  are 
under  cultivation  and  788,000  acres  in  dry  pasture  lands.  A 
considerable  quantity  of  grain  is  being  produced  and  it  is 
represented  that  the  lands  are  adaptable  to  a  much  more  in- 
tensive development,  which  is  expected  to  follow  the  building 
of  the  proposed  line.  The  timber  areas  on  the  eastern  slope 
of  the  Big  Horn  Mountains,  adjacent  to  the  proposed  exten- 
sion, are  represented  to  contain  256,000  acres,  and  approxi- 
mately 150,000  ties  per  annum  are  now  being  produced  there- 
from. There  are  some  outcroppings  of  coal,  and  deposits  of 
lime  rock  useful  for  the  manufacture  of  Portland  cement  and 
for  refining  sugar.  The  Billy  Creek  oil  field,  near  the  south 
end  of  the  proposed  extension,  has  an  area  of  approximately 
5,000  acres.  The  applicant  states  that  it  is  in  position  to 
build  on  into  the  Steel  Creek  field,  whcih  is  under  develop- 
ment. 

The  population  to  be  served  is  estimated  by  the  appli- 
cant at  3,500.  The  estimate  includes  the  town  of  Buffalo, 
which  had  a  population  of  1,772,  according  to  the  census  of 
1920.  Excepting  Buffalo,  there  are  no  cities,  towns,  or  vil- 
lages along  the  proposed  route. 

The  applicant  has  not  made  any  survey  of  the  proposed 
extension,  but  has  made  a  general  reconnaissance.  It  repre- 
sents that  it  has  had  access  to  a  survey  which  the  testimony 
shows  was  made  in  1906.  The  maximum  grade  southbound 
is  1.5  per  cent,  and  northbound,  1.4  per  cent.  The  maximum 
degree  of  curve  is  8  degrees,  and  the  weight  of  rail  for  main- 
line track  70  pounds. 

Gross  revenues  are  estimated  by  the  applicant  at  $221,- 
000  the  first  year,  increasing  to  $450,800  the  fifth  year.  Net 
railway  operating  income  rises  from  $81,572  the  first  year  to 
$132,173  the  fifth  year.  The  estimates  include  the  traffic  on 
the  present  line  as  well  as  the  proposed  extension.  Of  the 
revenue  for  the  frist  year  $109,500  is  expected  to  be  derived 
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from  crude  oil,  leaving  a  balance  of  $111,500  from  all  other 
traffic.  In  1923  the  gross  revenue  from  the  existing  rail- 
road was  $91,660.  It  thus  appears  that  the  estimated  addi- 
tional revenue  from  the  proposed  extension  for  the  first  year, 
excluding  revenue  from  crude  oil  traffic,  is  $19,840.  In  the 
fifth  year  the  estimated  revenue  from  crude  oil  constitutes 
about  58  per  cent  of  the  total  revenue  of  the  whole  line,  in- 
cluding the  extension. 

The  general  balance  sheet  of  the  applicant,  as  of  De- 
cember 31,  1923,  showed  investment  in  road  and  equipment, 
$1,598,722.43;  current  assets,  $12,872.67;  unadjusted  debits, 
$59,099.09;  capital  stock,  $1,000,000;  funded  debt  unmatured, 
$664,000;  current  liabilities,  $191,634.28;  unadjusted  credits, 
$15,328.38;  profit  and  loss  debit  balance,  $200,268.47.  The 
results  of  operation  for  .1.923  were  operating  revenues,  $91,- 
660.11 ;  operating  expenses,  $64,473.71 ;  net  railway  operat- 
ing  income,   $22,528.33. 

The  estimated  cost  of  construction  is  $715,118.  It  is 
represented  that  agreements  have  been  made  by  which  the 
outstanding  bonds  may  be  canceled,  so  that  new  bonds,  se- 
cured by  a  first  lien  on  the  existing  railroad  and  the  pro- 
posed extension,  may  be  issued  and  sold.  The  applicant 
claims  that  its  railroad,  including  the  extension,  would  have 
a  physical  valuation  sufficient  to  justify  the  issue  of  bonds 
to  an  amount  necessary  to  construct  the  proposed  line. 

By  our  report  and  certificate  in  Construction  of  Line  by 
North  &  South  Railway,  issued  April  7,  1924,  we  authorized 
that  company  to  build  a  line  from  Illco,  Wyo.,  to  Miles  City, 
Mont.,  and  from  Mills  to  Casper,  Wyo. ;  and  to  acquire  and 
operate  as  a  part  of  its  railroad  any  line  or  lines  of  railroad 
now  wholly  or  in  part  constructed  over  the  proposed  route. 
The  route  of  the  North  &  South  Railway  parallels  the  route 
of  the  applicant's  proposed  extension,  for  its  entire  length,  at 
a  maximum  distance  of  less  than  two  miles.  The  applicant 
claims  that  the  construction  of  the  North  &  South  Railway 
will  divide  its  revenue  for  a  distance  of  from  10  to  15  miles 
north  of  Buffalo,  and  will  take  away  the  greater  part  of  its 
traffic  south  of  Buffalo,  unless  the  present  application  be 
granted.  At  the  hearing  it  was  stated,  on  behalf  of  the  ap- 
plicant, that  if  it  should  be  determined  that  only  one  line 
should  be  built,  then  the  applicant  should  give  the  North  & 
South  Railway  running  rights  over  its  line;  and  that  if  a 
certificate  should  be  issued  to  the  North  &  South  Railway, 
then  the  applicant  should  have  joint  ownership  over  the  line 
of  that  company  to  enable  it  to  secure  enough  traffic  to 
continue  operation,  and  to  furnish  the  people  of  Buffalo  and 
the  Clear  Creek  Valley  the  transportation  they  need. 
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It  is  obvious  that  the  present  traffic  needs  of  the  ter- 
ritory do  not  justify  the  construction  of  two  parallel  lines. 
Eliminating-  from  consideration  the  North  &  South  Railway, 
the  success  of  the  applicant's  proposed  extension  depends 
upon  the  production  of  oil  wells  now  being  drilled  in  the 
Billy  Creek  oil  field.  The  record  does  not  show  that  any  of 
these  wells  have  reached  a  producing  basis,  and  the  amount 
of  future  tonnage  therefrom,  if  any,  is  speculative. 

Upon  the  facts  presented  we  are  unable  to  find  that  the 
present  or  future  public  convenience  and  necessity  require 
the  construction  by  the  applicant  of  the  extension  of  its  line 
of  railroad  in  Johnson  County,  Wyo.,  described  in  the  applica- 
tion, and  in  our  opinion  the  matters  of  record  do  not  war- 
rant any  present  action  by  us  upon  the  applicant's  sugges- 
tion that  it  be  granted  trackage  rights  over  the  North  & 
South  Railway  from  Buffalo  to  Billy  Creek,  if  this  applica- 
tion is  denied.  Assuming  that  we  have  power  to  grant  such 
trackage  rights,  which  is  not  at  all  clear,  and  when  it  is 
shown  by  future  developments  that  the  public  interest  would 
be  promoted  by  such  an  arrangement,  the  applicant  may  file 
another  application. 

An  order  will  be  entered  denying  the  application. 

ORDER. 

At  a  Session  of  the  Interstate  Commerce  Commission,  Divi- 
sion 4,  held  at  its  office  in  Washington,  D.  C,  on  the 
15th  day  of  April,  A.  D.  1924. 

Finance  Docket  No.  2839. 
CONSTRUCTION   OF  EXTENSION  BY  WYOMING   RY. 

A  hearing  and  investigation  of  the  matters  and  things 
involved  in  this  proceeding  having  been  had,  and  said  divi- 
sion having,  on  the  date  hereof,  made  and  filed  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof; 

It  is  ordered,  That  the  application  herein  be,  and  it  is 
hereby,  denied. 

By  the  commission,  division  4. 
(Seal)  GEORGE  B.  McGINTY, 

Secretary. 
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No.   13930. 
EXPRESS  RATES,  1922. 

(Submitted  April  11,  1924.     Decided  May  17,  1924.) 

1.  Cost  study  submitted  by  the  Class  I  railroads  of  the  United  States  in 
support  of  the  petition  for  increased  interstate  express  rates  and 
charges  filed  by  the  American  Railway  Express  Company,  and  re- 
viewed in  the  prior  report  in  this  case,  again  reviewed  and  found 
not  to  have   established  the   cost  of  the   express   service. 

2.  Findings  in  the  prior  report,  83  I.  C.  C.  606,  respecting  interstate 
express  rates  and  charges  affirmed,  with  certain  modifications 
stated   in   this    report. 

Appearances  stated  in  prior  report. 

Supplemental  Report  of  the  Commission. 
McChord,    Commissioner: 

In  our  prior  report  herein,  83  I.  C.  C.  606,  we  made  spe- 
cific findings,  numbered  1  to  11,  inclusive,  respecting  the 
main-block  and  sub-block  express  class  rates  per  100  pounds 
and  the  graduated  package  charges  thereunder,  and  cited  the 
parties  of  record  to  show  cause  in  writing,  if  any  there 
should  be,  on  or  before  March  1,  1924,  why  those  findings 
should  not  be  made  effective.  Formal  responses  to  the  cita- 
tion have  been  filed  by  the  two  respondent  express  com- 
panies, hereinafter  referred  to  as  American  and  Southeastern, 
and  by  the  National  Association  of  Ice  Cream  Manufacturers. 

The  immediate  occasion  for  the  citation  was  that,  inas- 
much as  none  of  the  numerous  exhibits  disclosed  the  points 
between  and  the  rates  upon  which  the  actual  traffic  move- 
ments take  place,  the  revenue  results  of  the  tentative  bases 
for  reconstruction  of  the  rates  could  not  be  accurately  de- 
termined. These  prospective  results  are  shown  in  the  re- 
sponses of  the  American  and  the  Southeastern.  In  addtiion, 
the  American  has  submitted,  for  consideration  in  that  con- 
nection, a  statement  with  respect  to  the  cost  study  presented 
in  behalf  of  the  Class  I  railroads  of  the  United  States  and 
reviewed  at  length  in  our  prior  report.  The  latter  will  first 
be  taken  up. 

The  rail  lines'  claim  of  the  need  of  additional  revenues 
from  express  traffic  was  based  upon  a  cost  study  prepared 
by  their  witness  Wettling,  which  purported  to  show  the  re- 
sults of  passenger-train-service  operations  on  Class  I  roads  in 
1922.  In  the  absence  of  any  formula  or  other  available  means 
of  segregating  expenses  for  the  purpose  of  estimating  ex- 
press-service costs,  the  carriers  have  relied  upon  certain  ex- 
pense ratios  for  this  service  developed  in  the  Mail  Pay  case, 
cited  in  our  prior  report,  in  connection  with  the  test  con- 
ducted March  27  to  April  30,  1917,  by  the  Post  Office  De- 
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partment  and  themselves  to  ascertain  the  cost  of  carrying  the 
mails.  The  witnesses  for  the  State  commissions  have  ob- 
jected to  the  use  of  the  Mail  Pay  case  data  on  the  ground 
that  the  cost  of  express  service,  which  was  not  an  issue  in 
that  proceeding,  had  not  been  correctly  determined,  and 
have  urged  that  had  the  express  cost  been  under  considera- 
tion more  appropriate  methods  for  allocation  and  apportion- 
ment of  operating  expenses  as  well  as  investment  would  have 
been  employed,  which  would  have  resulted  in  a  more  repre- 
sentative ascertainment  for  that  service.  The  reasons  for  the 
conclusion  reached  by  us  that  the  use  of  the  Mail  Pay  case 
data  in  this  case  has  not  resulted  in  a  proper  determination 
by  the  carriers  of  the  cost  of  express-service  operations  are 
set  forth  in  detail  in  our  prior  report. 

The  carriers  ask  us  to  reconsider  the  reasons  which  led 
to  the  rejection  of  the  cost  study,  and  by  advancement  of 
various  facts  and  arguments,  supported  by  sundry  statements 
and  exhibits,  seek  to  justify  the  use  of  the  Mail  Pay  case 
data  as  reasonably  representative  of  express-service  cost  and 
relevant  to  the  determination  of  such  costs  in  1922,  and  to 
convince  us  that  the  objections  found  to  their  cost  study 
are  without  material  force  and  would  have  little  effect  on 
the  results  shown  therein.    In  conclusion,  they  ask  us — 

1.  To  accept  in  its  entirety  the  cost  study  made  by  the 
witness  Wettling  as  substantially  representing  the  results 
to  the  carriers  in  1922  from  express  traffic;  or 

2.  To  accept  the  cost  study,  with  such  modifications  as 
we  feel  should  be  properly  made,  following  a  recent  informal 
conference  between  representatives  of  this  commission,  of  the 
State  commissions,  and  of  the  carriers ;  or 

3.  To  require  the  production  of  a  new  cost  study  based 
on  data  to  be  collected  for  a  designated  normal  period,  as 
was  done  in  the  Mail  Pay  case,  decided  December  23,  1919, 
pending  which  the  readjustment  of  the  rates  shall  be  sus- 
pended. 

In  the  statement  with  respect  to  their  cost  study  the 
carriers  cite  the  instructions  issued  by  the  Post  Office  De- 
partment and  by  the  committee  on  railway  mail  pay  in  con- 
nection with  the  test  and  the  compilation  of  data  in  the  Mail 
Pay  case,  and  contend  that  all  of  the  conditions  surrounding 
the  determination  of  costs  in  that  case  were  such  that  no 
discrimination  against  or  in  favor  of  any  class  of  traffic 
could  have  resulted  from  the  test  or  the  cost  studies  based 
thereon,"in  respect  of  which  that  department  and  the  car- 
riers were  in  substantial  accord,  except  as  to  the  treatment 
of  unoccupied  space. 

The  carriers  claim  that,  as  the  service  of  transporting 
mail  is  analogous  to  that  of  express,  and  as  a  considerable 
part  of  the  mail  is  directly  competitive  with  express;  methods 
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of  producing  cost  figures  which  have  been  accepted  in  mail- 
pay  cases  ought  to  be  worthy  of  credit  in  express  cases. 

Witness  Bitney,  for  the  State  commissions,  on  the  other 
hand,  in  objecting  to  the  methods  used  in  the  Mail  Pay  case 
for  arriving  at  express  costs,  pointed  out  in  the  following 
language,  in  his  exhibit  considered  in  our  prior  report,  cer- 
tain respects  in  which  the  two  services  are  not  analogous: 

My  chief  reason  for  this  is,  that  in  so  far  as 
express  traffic  is  concerned  the  railway  acts  as  a 
transporting  agent  only.  By  that  I  mean  none  of 
the  services  of  an  employee  paid  for  by  the  railway 
company  is  used  in  any  way  or  has  anything  to  do 
with  the  actual  handling  of  express  traffic  at  ter- 
minals or  on  trains.  Except  for  the  service  of  train 
conductors,  brakemen,  engineers,  and  firemen,  there 
are  no  other  employes  directly  connected  with  the 
movement  of  express.  On  the  other  hand,  the  rail- 
way company  is  obliged  to  pay  for  and  provide  em- 
ployees to  load,  unload,  and  transfer  mail  at  termin- 
als, and  to  also  carry  the  mail  to  and  from  the  depot 
to  post  offices  where  the  distance  is  not  greater  than 
one-quarter  of  a  mile.  By  reason  of  performing  this 
service  certain  classes  of  employees,  in  the  Mail  Pay 
Case,  were  considered  and  classified  as  joint  em- 
ployees and  the  entire  cost  considered  as  common 
and  apportioned  to  passenger,  mail,  and  express  on 
a  car-foot-mileage  basis. 

In  connection  with  the  criticisms  of  the  witness  Bitney, 
set  forth  in  that  exhibit,  the  carriers  have  submitted  in  their 
answer  certain  exhibits  purporting  to  test  the  effect  upon 
1922  express  expenses  of  the  application  of  his  suggestions 
with  respect  to  certain  items,  such  as  station  employees, 
assistant  passenger  conductors  and  ticket  collectors,  train 
supplies  and  expenses,  and  stationery  and  printing.  At  the 
same  time,  in  applying  his  method  they  have  taken  advan- 
tage of  the  opportunity  to  readjust  the  cost  of  maintenance, 
cleaning,  and  taxes  for  passenger  equipment  by  excluding 
the  Pullman  car-foot-miles  before  making  the  apportionment 
between  services.  In  their  cost  study  these  items  were  ap- 
portioned on  the  basis  of  space,  including  with  the  passenger 
space  the  space  in  Pullman  cars,  which  are  furnished  and 
maintained  by  the  Pullman  Comany.  The  effect  of  excluding 
Pullman  cars  in  apportioning  these  expenses  is  to  increase 
the  cost  to  the  express  service.  The  effect  upon  the  other 
items  mentioned  is  to  decrease  the  charges  to  express,  and 
the  effect  of  both  combined  is  to  bring  about  a  small  increase 
to  the  express  service  over  the  costs  set  out  in  the  carriers' 
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cost  study.  The  general  effect  of  this  test  of  the  witness 
Bitney's  method,  which  is  not  complete  as  to  all  of  his  sug- 
gestions, is  to  increase  the  costs  of  both  the  mail  and  express 
services  and  to  reduce  the  cost  of  the  passenger  service.  The 
results  of  this  incomplete  application  of  the  Bitney  method 
to  1922  passenger-train  service  expenses  for  the  determina- 
tion of  express  costs  are  shown  below  in  comparison  with  the 
results  in  the  carriers'  cost  study: 
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In  applying  the  suggested  method  of  the  witness  Bitney 
to  the  1922  expenses,  the  carriers  reject  that  portion  relating 
to  the  arbitrary  assignment  of  50  per  cent  of  the  wages  of 
passenger  conductors,  brakemen,  and  flagmen  to  the  pas- 
senger service  to  cover  the  time  and  expense  of  these  em- 
ployees incurred  in  connection  with  the  handling  of  pas- 
sengers, baggage,  and  mail  to  and  from  trains,  before  appor- 
tioning the  remainder,  assumed  to  represent  train  movement, 
between  the  three  services  on  the  basis  of  space.  Also,  in 
adjusting  the  proportions  of  maintenance,  cleaning,  and 
taxes  for  passenger  equipment  between  services  the  carriers 
disregard  the  relative  value  of  passenger  cars  and  head-end 
cars.  The  criticisms  of  this  witness  cover  only  a  few  typical 
operating-expense  accounts,  but  in  order  to  note  the  full  ef- 
fect on  1922  express  expenses  of  his  suggestions  with  respect 
to  them,  the  following  computation  has  been  made;  taking 
into  account,  however,  the  exclusion  of  car-foot-miles  of 
Pullman  cars  in  estimating  maintenance,  but  allowing  at  the 
same  time  for  the  difference  in  value  of  passenger  cars  and 
head-end  cars,  as  shown  in  his  exhibit: 


Bitney 
metho  I 

Carriers' 
cost  study 

United   States: 

Revenues     

$137,559,088 

153,216,921 

$137,559,088 

157,481, 3S6 

*  15.657.S33   | 

*  19, 922.29S 

Eastern    district: 

63,680,620 
84.139.964   | 

63,680,620 

Expenses      

86,637.922 

Net    railway    operating    income 

*  20.459.344 

*  22,957,302 

Southern    district: 

Revenues     

I 
16.3SS.076   I 
17,679,824"   ! 

| 

16,3S8,976 

18,188,231 

*  1.290,848  [ 

*   1.799,255 

Western    district: 

57,489.492 
51.399.427   | 

57.489,492 

52,655.233 

Net    railway    operating    income 

6,090.065   1 

1 

4.S34.259 

♦Deficit. 


These  figures  do  not  indicate  any  very  substantial  re- 
duction in  express-service  expenses  through  the  application 
of  the  Bitney  method  to  the  few  typical  operating-expense 
accounts  considered  in  his  exhibit,  but  as  far  as  they  go  they 
tend  to  sustain  the  view  that  had  a  thorough  analysis  of  each 
account  been  made  during  the  mail-pay  test  to  determine  to 
what  extent  the  express  traffic  actually  participates  therein, 
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before  apportioning  the  common  expenses  on  the  space  basis, 
a  more  representative  ascertainment  for  that  service  would 
have  resulted. 

Another  objection  to  the  use  of  the  Mail  Pay  case  data, 
not  previously  mentioned,  is  made  by  the  witness  Powell,  for 
the  State  commissions,  on  the  ground  that,  while  the  month 
of  April  may  be  fairly  representative  of  the  monthly  average 
for  the  year  in  the  case  of  both  mail  and  express  traffic,  it  is 
not  a  fair  month  upon  which  to  base  passenger  travel,  the 
adoption  of  this  period  for  the  test  (March  27- April  30)  hav- 
ing the  effect  of  loading  the  express-service  expenses.  Ex- 
hibits offered  in  support  of  this  contention  for  the  years 
1921  and  1922  show  that  the  average  of  passengers  carried 
1  mile  in  April,  1921  and  1922,  was  about  9  per  cent  less  than 
the  average  for  the  24  months ;  but  coresponding  information 
was  not  available  for  the  year  1917. 

A  better  test  to  determine  whether  the  month  of  April, 
1917,  was  reasonably  representative  of  the  monthly  average 
for  the  year  would  seem  to  be  the  average  car-mile  of  road 
per  day.  The  total  passenger-train  car-mileage  of  the  140 
Class  I  roads  involved  in  the  test,  reduced  to  a  30-day  basis, 
was  252,056,401,  and  the  road  mileage  operated  was  200,673. 
The  average  car-miles  per  mile  of  road  per  day  were  there- 
fore 41.87  during  the  test  period.  The  same  computation  for 
Class  I  roads  for  the  year  1917,  based  on  232,697  miles  of 
road  operated,  shows  an  average  of  41.21  car-miles  per  mile 
of  road  per  day.  These  figures  indicate  that  car-mileage, 
and  presumably  space,  during  the  month  of  April  was  reason- 
ably representative  of  the  monthly  average  for  the  year. 

Assuming,  without  conceding,  the  ratios  in  the  Mail  Pay 
case  to  have  been  reasonably  representative  of  express-serv- 
ice costs  in  1917,  their  relevancy  for  the  determination  of 
such  costs  in  1922  was  questioned  on  two  grounds:  (1)  That 
the  grouping  of  roads  and  aggregate  mileage  in  the  latter 
year  were  different  from  those  involved  in  the  test,  and  that 
this  might  have  had  the  effect  of  disturbing  those  ratios, 
and  (2)  that  various  changes  in  the  three  services  in  the  in- 
terval between  1917  and  1922  might  have  combined  to  bring 
about  a  change  in  space  relationship. 

With  respect  to  the  first  of  these  objections,  in  order 
to  show  that  the  inclusion  or  omission  of  certain  roads  would 
have  no  appreciable  effect  on  the  car-foot-mile  ratios,  the 
carriers  have  submitted  in  their  answer  certain  statements  in 
which  are  set  up  representative  groups  of  roads,  with  cor- 
responding car-foot-mile  data  for  each,  from  which  average 
group  ratios  are  derived  and  applied  to  the  roads  of  like 
character  and  mileage  not  included  in  the  mail-pay  test.  The 
result  of  applying  the  average  group  ratios  to  the  omitted 
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roads  is  to  increase  the  passenger  ratio  0.1007  per  cent,  and 
to  decrease  the  express  and  mail  ratios  0.0865  and  0.0142 
per  cent,  respectively.  The  effect  upon  the  express  ratio 
through  the  omission  of  these  roads  in  the  mail-pay  test  is 
therefore  shown  to  have  been  negligible. 

The  carriers  ask  us  to  agree  with  them  that  the  use  of 
the  1917  figures  is  justified  in  the  absence  of  later  space 
measurements,  if  they  can  show  that  such  use  does  not  favor 
the  express,  and  that  the  ratio  of  space  for  express  was  at 
least  as  large  in  1922  as  in  1917. 

The  computation  in  support  of  their  claim  that  the  space 
ratio  probably  increased  from  13.65  per  cent  of  total  train 
space  to  15.04  per  cent  in  1922  is  not  convincing,  in  view  of 
the  questionable  data  and  assumptions  upon  which  it  rests. 
The  fact  that  authorized  annual  car-miles  of  mail  space  de- 
creased 12.15  per  cent  on  June  30,  1922,  as  compared  with 
June  30,  1917,  and  that  there  were  decreases  of  10.1  per  cent 
in  passenger-miles  and  1.1  per  cent  in  passenger- train  car- 
miles,  with  an  increase  of  2.6  per  cent  in  head-end  car-miles 
(baggage,  mail,  and  express  cars)  in  the  calendar  year  1922, 
does  not  seem  to  warrant  the  assumptions  that  as  a  result  of 
these  conditions  the  space  in  head-end  cars  chargeable  to  mail 
and  baggage  decreased  12.15  and  5  per  cent,  respectively ; 
that  the  space  chargeable  to  miscellaneous  probably  increased 
50  per  cent ;  and  that  this  brought  about  an  increase  of  about 
10.2  per  cent  in  the  space  chargeable  to  express,  increasing 
the  train-space  ratio  for  this  service  from  13.65  per  cent  to 
15.04  per  cent.  No  evidence  was  introduced  in  this  case  to 
show  that  the  volume  of  express  in  1922,  as  compared  with 
1917,  would  have  justified  the  use  of  any  larger  or  as  large 
a  proportion  of  the  space  in  head-end  cars.  On  the  other 
hand,  facts  of  record  tend  to  indicate  that  there  may  have 
been  a  shrinkage  in  the  ratio  for  express  through  reduced 
space  requirements,  which  it  would  seem  should  have  resulted 
from  the  large  increase  in  the  average  weight  of  packages, 
as  well  as  from  increases  in  carload  minimum  weights  for 
certain  commodities.  Decreased  express  transportation  rev- 
enues, after  making  allowance  for  differences  in  rate  levels, 
also  tend  to  indicate  a  probable  reduction  in  space. 

The  head-end  car-mileage  for  1917  and  1922  used  in  the 
carriers'  computation  does  not  embrace  the  mileage  of  head- 
end mixed  cars  in  which  passengers  are  carried,  whereas  the 
space  ratio  for  express  of  13.65  per  cent,  fixed  by  us  as  the 
result  of  the  mail-pay  test,  covered  the  proportion  of  total 
train  space  chargeable  to  express  in  all  classes  of  head-end 
cars,  including  those  in  which  passengers  were  carried. 

There  is  nothing  in  the  record  in  this  case  to  show 
what   brought   about   the    slight   increase    in   head-end    car- 
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miles  of  baggage,  mail,  and  express  cars  in  1922,  or  what 
may  have  been  the  proportion  of  unused  space  therein.  If 
however,  the  increase  in  this  mileage  was  attributable  to  in- 
creased space  requirements  for  express,  as  the  carriers  seem 
to  think,  it  would  appear  that  this  ought  to  have  been  sus- 
ceptible of  direct  ascertainment  in  some  definite  and  positive 
way  from  the  express  companies'  records,  instead  of  by 
resort  to  the  negative  process  of  estimating  the  space  re- 
quired by  other  services  and  assuming  the  remainder  to  be 
chargeable  to  express. 

As  a  matter  of  fact,  the  year  1922  was  an  abnormal  one 
from  the  transportation  standpoint  on  account  of  the  shop- 
men's strike,  which  took  place  on  July  1.  The  effect  on  the 
postal  service  is  indicated  by  the  following  quotation  from 
the  report  of  the  Postmaster  General  for  1922: 

During  the  period  of  the  transportation  strike 
1,297  mail  trains  were  annulled,  representing  a  mile- 
age of  115,197.  A  total  of  505  railway  post-office 
trains  was  annulled  and  792  closed-pouch  trains 
were  discontinued  by  railroads  in  different  sections 
of  the  country,  representing  a  mileage  of  63,778  and 
51,419,  respectively. 

The  records  reveal  that  the  Post  Office  De- 
partment employees  throughout  the  United  States 
established  a  remarkable  showing  in  the  dispatching 
and  transportation  of  the  mails  notwithstanding 
the  unprecedented  difficulties  confronted.  Transfer- 
ring mail  pouches  to  other  trains,  rerouting  mail 
and  apartment  cars,  substituting  automobile  trucks 
for  railroads,  and  other  emergency  measures  were 
adopted,  so  that  a  disastrous  congestion  of  the  mails 
at  any  point  was  prevented. 

It  is  hardly  conceivable  that  the  "unprecedented  diffi- 
culties" which  confronted  the  Post  Office  Department  and 
resulted  in  the  annulment  of  115,197  miles  of  service  did  not 
similarly  affect  the  express  service. 

It  does  not  appear  that  any  material  information  has 
been  contributed  by  the  carriers'  answer  which  would  justify 
a  change  in  the  view  that  the  1917  ratios  have  not  been 
shown  to  be  proper  to  apply  for  the  determination  of  express- 
service  costs  in  1922. 

With  respect  to  the  criticism  of  apportioning  property  in- 
vestment to  the  express  service  wholly  on  the  basis  of  ex- 
penses which  are  themselves  a  matter  of  doubtful  ascertain- 
ment in  this  case,  the  carriers  maintain  that  the  difficulties 
of  and  objections  to  other  methods  are  so  great  as  to  be  un- 
warranted  as   against   the   simpler  plan    used   by   them   and 


348  MONTANA     UTILITIES     REPORTS 

approved  by  us  in  several  important  rate  cases.  They 
contend  that  this  view  is  strengthened  by  the  fact  that  the 
method  of  apportioning  investment  becomes  of  minor  im- 
porance  if  their  conclusions  that  operating  expenses  alone 
consume  more  than  the  railway  revenues  from  express  are 
sustained,  in  which  case  the  use  of  the  different  bases  for 
apportionment  of  investment  would  merely  vary  the  amount 
of  deficit  shown,  probably  within  very  narrow  limits. 

In  The  Five  Per  Cent  Case,  31  I.  C.  C.  351,  we  said: 

In  our  opinion  each  branch  of  the  service  should 
contribute  its  proper  share  of  the  cost  of  operation 
and  of  return  upon  the  property  devoted  to  the  use 
of  the  public. 

This  principle  carries  with  it  the  implication  that  the 
property  should  be  apportioned,  as  nearly  as  may  be,  accord- 
ing to  its  use  and  value.  In  the  Mail  Pay  case  the  Post  Of- 
fice Department  undertook  to  apply  this  principle  in  a  prac- 
tical way  by  segregating  the  investment  in  road,  which  is 
used  in  common  by  all  services,  from  the  investment  in 
equipment.  The  investment  in  road  was  apportioned  on  the 
basis  of  expenses  as  affording  the  best  available  measure  of 
use,  but  in  the  case  of  equipment  there  was  an  actual  alloca- 
tion to  different  services,  as  far  as  possible,  of  the  physical 
units  according  to  their  use  and  value ;  and  an  apportionment 
of  the  property  used  in  common.  Until  the  completion  of  the 
valuation  makes  it  possible  to  divide  the  investment  in  road 
between  the  several  services  on  appropriate  and  equitable 
bases  according  to  use  and  value,  this  seems  as  far  as  it  is 
practicable  to  go. 

In  this  case  the  carriers  used  the  expense  bases  as  being 
the  only  conveniently  available  means  of  apportioning  total 
property  investment  between  services,  but  there  seems  to  be 
no  good  reason  why  the  apportionment  should  not  have  been 
made  in  the  same  manner  as  was  done  by  the  Post  Office 
Department.  Whether  the  division  of  investment  according 
to  the  Post  Office  Department  plan,  or  some  other  plan  hav- 
ing some  regard  for  the  value  of  the  property  used,  as  against 
the  expense  basis,  would  only  result  in  an  unimportant  differ- 
ence so  far  as  the  express  service  is  concerned  is  not  known, 
but  the  effect  on  the  express  service  of  an  assumed  increase 
or  reduction  in  total  passenger-train-service  investment  may 
be  readily  determined  by  the  application  of  the  express-ex- 
pense ratio  in  the  Mail  Pay  case.  Based  upon  the  total  in- 
vestment of  $19,256,397,447  in  road  and  equipment  devoted 
to  train  operation,  shown  in  the  carriers'  exhibit,  the  total 
passenger-service  investment,  as  determined  on  the  expense 
basis,  would  be  $5,174,001,431.  If  an  arbitrary  reduction  of 
$500,000,000  is  assumed  in  total  passenger  investment,  which 
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is  about  equal  to  the  increased  proportion  of  total  investment 
chargeable  to  passenger  investment  in  1921  by  reason  of  a 
slump  of  freight  traffic  in  that  year  from  the  peak  of  1920, 
the  decrease  to  express  would  be  $61,724,500.  If  interest 
thereon  at  5.75  per  cent,  amounting  to  $3,549,159,  is  de- 
ducted from  the  shortage  in  express  revenues  of  $56,969,662, 
claimed  by  the  carriers  as  the  result  of  1922  express-service 
operations  on  Class  I  railroads,  this  shortage  would  be  re- 
duced to  $53,420,503. 

While  such  a  reduction  in  express  investment  as  that 
above  assumed  is  quite  large,  and  is  equivalent  to  about  9.6 
per  cent  of  the  carriers'  total  of  $644,301,983  on  all  Class  I 
roads,  it  becomes  of  minor  importance,  as  claimed,  where  the 
operating  expenses  consume  more  than  the  railway  revenues 
from  express.  If,  however,  the  expenses,  on  which  the  in- 
vestment is  based,  are  reduced,  the  effect  on  net  income  is 
marked.  Using  the  carriers'  figures  for  express  revenues  and 
expenses  on  Class  I  roads,  and  assuming  property  values  to 
be  apportioned  on  the  expense  basis,  a  10  per  cent  reduction 
in  these  expenses  would  result  in  bringing  the  shortage  in 
revenues  down  from  $56,969,662  to  $37,516,787.  Based  upon 
the  carriers'  estimate  in  order  to  earn  expenses  and  return 
on  investment  it  would  be  necessary  to  effect  a  reduction  of 
29.4  per  cent  in  expenses,  or  to  obtain  an  increase  of  19.36 
per  cent  in  the  gross  revenues  received  by  the  express  com- 
panies from  transportation. 

The  carriers'  contention  that  the  conditions  surrounding 
the  ascertainment  of  costs  in  the  Mail  Pay  case  were  such 
as  to  have  assured  an  accurate  determination  for  the  ex- 
press service  is  not  convincing  in  respect  of  a  class  of  traffic 
only  incidentally  involved  in  that  investigation,  which  was 
conducted  for  the  special  purpose  of  arriving  at  mail-service 
costs  as  distinguished  from  all  other  passenger-train-service 
costs.  That  the  character  and  extent  of  the  service  per- 
formed by  the  railroads  in  transporting  express  is  not  analo- 
gous in  all  respects  to  that  involved  in  carrying  the  mails, 
and  that  the  express  service  does  not  participate  pro  rata  in 
all  classes  of  passenger-train  expenses,  seems  beyond  dispute ; 
but  this  distinction  was  not  made  and  perhaps  was  not  nec- 
essary in  the  Mail  Pay  case,  where  the  efforts  of  both  sides 
were  concentrated  on  the  ascertainment  of  the  mail-service 
cost.  A  witness  for  the  State  commissions  points  out  certain 
typical  classes  of  expenses  wherein  the  apportionment  to  ex- 
press on  the  straight  space  basis  was  claimed  to  be  unfair, 
and  what  the  probable  effect  would  have  been  if  considera- 
tion had  been  given  to  the  extent  of  the  service  actually 
performed;  but  no  complete  estimate  of  express-service  costs 
or  formula  therefor,  which  would  have  been   quite   helpful, 
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has  been  submitted.  In  order  to  obtain  some  idea  of  probable 
express-service  costs,  based  upon  a  direct  ascertainment 
thereof  substantially  in  accordance  with  the  method  advo- 
cated by  the  State  commissions,  an  approximate  estimate  of 
1922  expenses  has  been  made,  following  in  general  the  Bitney 
suggestions  in  his  exhibit,  but  extending  them  to  cover  all 
classes  of  expenses,  and  modifying  them  where  this  seemed 
fair  and  reasonable.  The  result  of  this  estimate,  for  Class  I 
roads,  1922,  is  shown  below : 


Item 


Amount 


United  States: 

Express-service     revenues     I   $137.  559,  088 

129,276,469 


Express-service    expenses 

Xet    railway    operating-    income 


s.2S2.fil9 


Total  revenue  required  to  pay  expenses  and  5.75  per  cent  return  | 
on   property  investment  devoted   to   train    operation    (based   on  I 

expense    ratio    SO. 8199)    .' '  159.692.244 

Actual    revenue    received    137.. "359. OSS 


Shortage    for   calendar   year    1922 


22.133.156 


Gross   express    revenue    from    transportation    292.fiS3.326 

Shortage    in    railroad    express   revenue    .-. 22.133.156 

Per  cent   of   gross   express   revenue I  7.56 


No  estimate  was  made  on  the  same  basis  of  approximate 
express  expenses  in  the  three  districts,  but,  assuming  the  re- 
duction in  the  expense  ratio  for  express  to  be  in  the  same 
proportion  for  Class  I  roads  in  the  different  districts  as  for 
all  Class  I  roads,  the  results  would  be  as  follows: 


Eastern 
district 


Southern 
district 


Western 
district 


Express-service     revenues     |  $63,6S0.620      $16,3SS,976 

Express-service    expenses 71.121.070   |     14,930,719 


f57.4S9.492 
43.224.6S0 


|    *   7440 

450  | 
1 

1 

458 

257 

14 

264 

81 2 

Total    revenue    required    to    pay    ex- 
penses   and    5.75    per    cent    return    on 
property     investment     devoted     to 
train     operation     

86,758 

63.6S0 

1 

712  | 
620 

IS 
16 

207 
3SS 

S37 
976 

54 

57 

725 

4S9 

695 

Actual    revenue    received    

49° 

Shortage    for    calendar   vear    1922 

23.07S 

092  I 

1 

SIS 

S61 

t   2 

763 

797 

♦Deficit. 


"Surplus    over   expenses   and   interest  requirements. 


If  the  express  service  be  considered  as  a  unit  and  the 
revenues  and  expenses  of  the  express  companies  and  of  Class 
I  carriers  over  whose  lines  they  operate  are  combined,  the 
result  for  1922  on  the  preceding  basis  of  expenses  would  be 
as  follows: 
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Revenues: 

Express   companies'   gross   revenues   and    income,    (''lass   I    roads 

(Wettling)     ?29S,233,6S3 

Expenses: 

Express    companies    (Wettling)    $157,830,876 

Class   I   roads   129,276,469 

287,107,345 

Net    railway    operating-    income    11,126,338 

Investment  devoted   to   express   service   on    Class  I  roads: 

Express    companies    (assumed    investment)    30,000,000 

Class   I  roads   (based   on   expense  ratio)    52S.970.000 

Total    55S,970,000 

5.75    per    cent    return    on    investment 32,140,775 

Shortage    in    reven ue    21,014.437 

Per   cent   that   shortage   is   of   gross    express   revenues    7.05 

The  figures  in  the  preceding  estimate  represent  the  re- 
sult of  an  attempt  to  determine  directly  the  approximate 
cost  of  express-service  operations  in  1922,  substantially  in 
accordance  with  the  plan  advocated  by  the  State  commissions, 
and  upon  the  basis  of  the  space  ratio  for  express  developed  in 
the  Mail  Pay  case.  They  can  not  be  considered  conclusive  as 
to  that  cost,  but  rather  as  suggestive  of  what  might  have 
been  shown  if  a  direct  ascertainment  for  that  service  had 
been  made  in  the  Mail  Pay  case,  and  the  ratio  developed 
therefor  applied  in  this  case.  While  these  figures  are  only 
approximations,  they  tend  to  confirm  the  conclusion  that  the 
cost  of  the  express  service  has  not  been  properly  determined 
through  the  use  of  the  1917  figures.  In  the  absence  of  any 
recent  test,  they  emphasize  the  need  of  a  new  and  direct 
ascertainment  of  costs  under  existing  conditions  as  a  proper 
basis  for  a  determination  of  the  amount  of  additional  rev- 
enues, if  any,  to  which  the  rail  carriers  are  entitled.  The  mat- 
ter of  rate  levels  appropriate  to  the  production  of  requisite 
revenues,  however,  is  still  another  question,  and  is  considered 
in  the  ensuing  portion  of  this  report. 

Turning  now  to  the  effect  upon  the  gross  revenues  that 
would  follow  a  reconstruction  of  the  class  rates  and  gradu- 
ated package  charges  upon  the  bases  tentatively  outlined  in 
our  prior  report,  we  will  first  consider  the  showing  submitted 
by  the  American. 

By  comparison  of  the  present  interstate  first-class  rates 
per  100  pounds  with  those  that  would  be  compounded  in  ac- 
cordance with  the  findings,  the  following  prospective  in- 
creases and  decreases  are  shown: 


352 


MONTANA     UTILITIES     REPORTS 


Distance 

Percentage 
decreases 

Distance 

1  Percentage 
decreases 

Zone    1: 

50   to    75   miles    

Percent 

S.O 

(*) 

(*) 
t  3.1 
t  5.5 
t  2.2 

S.4 
8.8 
5.7 

7.  5 

14. S 

Zones  3   and   5: 

100  miles   

•     Percent 
10.0 

100  miles   

150  miles  

13.3 

150  miles 

300   miles 

12  5 

500   miles  

1,000  miles   

1,500  miles   ... 

14.4 
22   1 

500  miles 

1,000  miles   

23  2 

Zone   2: 

1,750   miles   

23.3 

100  miles  

Zone   4: 

100  miles  

150  miles  

300   miles   . 

) 

150  miles   

35.6 

300  miles  

|               34.2 

500    miles    

H2.1 

1,000  miles   

500   miles   . 

|               32.0 

1,<100  miles 

1,500  miles   

1.750   miles  

i               37.6 
i               38.1 
1                3S.0 

1 

*No    chang 

e. 

tlncrease 

In  that  connection,  beside  commenting  that  the  only 
increases  would  be  for  distances  of  300  miles  and  upward  in 
present  zone  1,  the  point  is  made  that,  inasmuch  as  express 
operating-  expenses  approximating  50  per  cent  of  the  gross 
express  revenues  must  be  deducted  before  the  rail  lines  re- 
ceive any  revenue,  the  percentage  reductions  in  the  revenues 
of  those  lines  would  be  double  the  percentage  reductions  in 
the  gross  express  revenues.  Expressed  in  percentage  terms, 
which  would  merely  represent  the  ratios  in  two  sets  of  figures, 
the  latter  statement  is  substantially  correct ;  but,  by  the  same 
token,  in  dollars  and  cents  the  reductions  in  the  rail  lines' 
revenues  would  approximate  one-half  the  amount  of  the 
reductions  in  the  gross  revenues.  The  tabulation  omits  to 
point  out,  however,  that  for  the  first  four  subblocks  in  zone 
1,  or  up  to  approximately  50  miles,  there  would  be  slight 
increases. 

Upon  page  650  of  our  prior  report  is  reproduced  an  ex- 
hibit showing  the  business  done  by  both  express  companies 
on  four  days,  selected  as  representative  of  the  year,  sep- 
arated by  groups  and  by  zones  and  also  by  classes  of  traffic. 
To  determine  the  revenue  effect,  the  American  has  applied 
rates  constructed  on  the  tentative  bases  to  the  first-class 
and  second-class  traffic  handled  by  both  companies  on  one 
of  those  days,  viz,  May  5,  1921.  By  contrast  with  the  1922 
revenues  on  the  same  amount  of  traffic,  the  results  would 
represent  an  increase  of  5.13  per  cent  intrazone  in  present 
zone  1,  and  decreases  of  4.97  per  cent  intrazone  in  present 
zone  2,  8.85  per  cent  in  zone  3,  21.88  per  cent  in  zone  4,  and 
5.8  per  cent  in  zone  5.  On  the  interzone  traffic  the  decreases 
would  range  from  8.28  to  27.65  per  cent.  By  contract  groups, 
described  in  the  prior  report,  there  would  be  for  the  year 
an  increase  of  $5,595,484.20  in  the  eastern  group   and   de- 
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creases  of  $1,967,919.81  in  the  southern  group,  $5,852,878.47 
in  the  western,  and  $3,524,465.28  in  the  mountain-Pacific. 
The  net  decrease  for  the  country  as  a  whole  would  be  $5,749,- 
779.36.  Reduced  to  percentages,  on  business  handled  within 
and  between  the  contract  groups,  there  would  be  an  increase 
of  3.84  per  cent  in  the  eastern,  and  decreases  of  7.83  per 
cent  in  the  southern,  9.69  per  cent  in  the  western,  and  19.57 
per  cent  in  the  mountain-Pacific.  The  net  decrease  would 
be  2.26  per  cent,  the  latter  figure  being  accounted  for  by  the 
greater  volume  of  traffic  moving  on  the  zone  1  rates. 

The  above  percentage  reductions  in  revenues  are  less 
than  the  percentage  reductions  in  the  rates,  respondent  ex- 
plains, because  of  the  fact  that  the  one-day  study  includes 
both  interstate  and  intrastate  business,  and  in  some  of  the 
states  the  present  intrastate  rates  are  below  the  interstate 
level. 

The  foregoing  figures  do  not  include  the  10.7  per  cent 
reduction  in  commodity  rates  on  articles  of  food  prescribed  by 
our  order  of  November  10,  1923,  herein,  the  effective  date 
of  which  reduction  has  been  postponed  for  the  time  being. 
Applied  to  the  interstate  business  handled  in  1922  it  is  esti- 
mated that  that  reduction  would  aggregate  $1,204,460. 
Respondent  believes  that  the  distribution  of  this  amount 
would  approximate  the  relative  movements  intrazone  of 
all  less-than-carload  commodity  shipments,  which,  based  upon 
an  analysis  of  the  four  days'  business  exhibited  in  our  prior 
report,  were  in  the  following  percentages:  Zone  1,  4.53;  zone 
2,  18.33 ;  zone  3,  56.48 ;  zone  4,  4.71 ;  and  zone  5,  15.95.  If  this 
be  correct,  the  largest  percentage  of  the  reduction  would 
apply  to  present  zone  3. 

In  the  response  of  the  Southeastern  it  is  pointed  out 
that  the  operations  of  that  company,  which  commenced  May 
1,  1921,  first  accumulated  a  surplus,  estimated  at  $65,054.52, 
in  1923 ;  the  first  year  in  which  respondent  was  able  to  earn 
enough,  after  deducting  operating  expenses,  to  pay  its  an- 
nual dividend  of  $70,000  and  meet  its  contract  payments  to 
its  transportation  lines.  On  the  basis  of  that  respondent's 
zone  2  local  business  of  all  classes  done  on  May  5,  August  18, 
and  November  14,  1921,  and  February  24,  1922,  rates  con- 
structed on  the  tentative  bases  would  result  in  a  reduction 
of  7.25  per  cent  in  revenues.  An  analysis  of  class  traffic 
moving  between  present  zones  1  and  2,  including  interline 
billing  between  the  American  and  Southeastern,  based  upon 
the  business  of  May  5,  1921,  indicates  a  net  reduction  of 
8.28  per  cent.  The  general  decrease  in  rates,  interzone  and 
intrazone,  would  approximate  8  per  cent,  and  on  the  basis 
of  the  1923  business  would  effect  a  reduction  of  $629,986.23 
in  the  gross  revenues.  These  figures  include  the  reduc- 
tion in  revenues  from  commodity  rates  on  articles  of  food. 
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Objecting  that  the  bases  outlined  in  our  prior  report 
would  in  the  country  at  large  reduce  the  revenues  that  other- 
wise would  flow  from  the  present  rates,  leaving  out  of  con- 
sideration the  petition  for  increased  rates  and  the  support- 
ing cost  study  above  reviewed,  the  American  insists  that  it 
is  the  duty  of  this  commission,  under  the  mandate  of  Con- 
gress contained  in  section  15a  of  the  interstate  commerce 
act,  to  prescribe  or  approve  rates  that  will  yield  the  car- 
riers a  net  return  of  5.75  per  cent  on  the  value  of  their  prop- 
erty devoted  to  the  express  service.  It  is  accordingly  fur- 
ther insisted  that  the  percentage  increases  prayed  for  should 
be  granted  in  full,  without  elimination  of  zone  4  as  it  now 
stands,  but  with  the  proposed  amendment  of  the  boundary 
line  between  present  zones  1  and  2. 

We  are  mindful  of  the  mandate  of  Congress  expressed 
in  section  15a.  It  is  that  in  the  exercise  of  our  power  to 
prescribe  just  and  reasonable  rates  we  shall  initiate,  modify, 
establish,  or  adjust  such  rates  so  that  carriers  as  a  whole, 
or  by  such  rate  groups  as  we  may  from  time  to  time  desig- 
nate, will,  under  honest,  efficient,  and  economical  manage- 
ment, etc.,  earn  an  aggregate  net  railway  operating  income 
equal,  as  nearly  as  may  be,  to  a  fair  return  upon  the  aggre- 
gate value  of  the  railway  property  of  such  carriers  held  for 
and  used  in  the  service  of  transportation.  As  suggested  by 
respondent,  the  contemplated  rate  of  return  is  now  fixed 
by  us  at  5.75  per  cent.  Assuming  that  the  language  of  the 
provision  would  aptly  apply  to  express  companies  as  such 
and  to  their  property,  and  to  the  property  of  the  railway 
lines  employed  in  the  transportation  of  express  traffic  pur- 
suant to  contracts  within  the  exclusive  control  of  the  parties 
thereto  and  regardless  of  their  terms,  it  does  not  follow  that, 
the  aggregate  value  of  the  property  once  determined,  the  rest 
is  a  mere  matter  of  mathematics.  We  are  required  so  to 
adjust  transportation  rates  that  they  may,  under  the  con- 
ditions named,  yield  the  carriers,  as  nearly  as  may  be,  the 
fair  return.  Our  determination  is  to  be  made  in  the  exercise 
of  our  power  to  prescribe  just  and  reasonable  rates,  and  it  is 
within  "the  flexible  limits  of  judgment"  that  we  must  deter- 
mine what  basis  or  bases  of  rates  will  yield  "as  nearly  as 
may  be"  that  return.  It  manifestly  is  incumbent  upon  us 
to  take  into  account  all  circumstances  and  conditions  dis- 
closed of  record  which,  in  our  best  judgment,  will  influence  the 
return  under  any  given  level  of  rates.  If  we  are  persuaded  by 
the  record  that  increases  in  rates  beyond  any  certain  point 
would  divert  traffic  to  other  means  of  transport  or  depress 
its  volume,  and  so  defeat  the  very  end  the  statute  is  meant 
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to  attain,  it  clearly  becomes  our  duty  to  readjust  or  modify 
the  rates  in  such  manner  as  will,  in  our  judgment,  produce 
as  nearly  as  may  be  the  desired  result. 

In  Ex  parte  74  we  authorized  the  establishment  of  rates 
and  fares  so  related  to  the  aggregate  value  of  the  property 
of  the  carriers,  by  rate  groups,  as  would,  in  our  judgment 
and  as  nearly  as  might  be,  yield  a  net  return  of  6  per  cent 
on  that  property.  The  fact  that,  because  of  a  falling  off  in 
business,  among  other  things,  the  rates  so  determined  did 
not  yield  the  carriers  generally  the  contemplated  return  only 
confirms  the  soundness  of  what  we  have  said  above,  namely, 
that  our  duty  in  such  cases  includes  an  appropriate  consid- 
eration of  all  evident  circumstances  and  conditions  which, 
in  our  judgment,  will  affect  the  final  result.  This  was 
recognized  in  Reduced  Rates,  1922,  68  I.  C.  C.  676,  in  which 
we  said  at  page  730: 

Our  function  under  the  law  is  not  that  of  mere 
computers  and  can  not  thus  be  atrophied.  The 
duty  to  prescribe  rates  for  the  future  carries  with  it 
the  obligation  to  exercise  an  informed  judgment 
upon  all  pertinent  facts,  present  and  past,  in 
order  to  forecast  the  future  as  best  we  may. 

In  that  case,  with  due  regard  for  the  mandate  of  section  15a 
and  upon  a  review  of  the  industrial  and  traffic  conditions 
which  then  obtained,  we  prescribed  a  general  reduction  of 
10  per  cent  in  the  existing  freight  rates  and  charges,  further 
saying  at  page  734: 

We  are  of  opinion  that  (a)  general  reduction 
in  the  rate  level,  as  substantial  as  the  condition  of 
the  carriers  will  permit,  will  tend  not  only  to 
lessen  the  transportation  burden  but  also  to  equalize 
and  stabilize  the  conditions  under  which  com- 
merce and  industry  are  carried  on,  with  consequent 
fuller  assurance  to  the  carriers  of  realizing  the  fair 
return  contemplated  by  the  law. 

The  total  increases  in  the  present  express  rates  and 
charges  which,  in  its  original  and  supplemental  petitions, 
the  American  asks  for  are,  30.11  per  cent  in  the  eastern 
district  (to  include  the  Pocahontas  region),  19.51  per  cent 
(corrected  figure)  in  the  southern,  and  10.23  per  cent  in  the 
western.  The  record  is  replete  with  evidence,  reviewed  at 
some  length  in  our  prior  report,  that  the  present  levels  of 
express  rates  have  deflected  large  volumes  of  traffic  to 
other  and  cheaper  means  of  transportation.  At  the  time 
of  the  original  express  case,  24  I.  C.  C.  380,  as  stated  on 
page  428  of  the  report,  the  average  weight  of  express  ship- 
ments was  34  pounds,  whereas  by  the  record  in  the  instant 


356  MONTANA    UTILITIES    REPORTS 

case  the  average  weight  is  shown  to  have  increased  to  82 
pounds  in  the  meantime.  While  these  averages  include  all 
traffic,  carload  and  otherwise,  the  bulk  of  the  traffic,  now 
as  then,  moves  under  the  first-class  and  second-class  rates 
and  graduated  charges,  and  the  increase  in  the  average 
weight  has  been  principally  due  to  the  loss  to  the  parcel-post 
service,  established  January  1,  1913,  of  most  of  the  smaller 
packages  which  formerly  moved  by  express.  As  pointed  out 
in  our  prior  report  herein,  between  1917  and  1922  there 
was  an  increase  of  about  30  per  cent  in  the  average  weight 
moving  by  express.  Not  only  the  parcel  post,  but  motor 
trucks,  fast  freight  service,  and  even  ordinary  freight  and 
water-and-rail  freight  services  have  made  inroads  into  the 
business  which  might  appropriately  be  handled  by  express. 
The  successive  increases  in  weight  limits  of  the  parcel-post 
service,  with  the  generally  lower  transportation  rates,  have 
steadily  swollen  the  volume  of  that  traffic,  principally  di- 
verted from  the  express  service,  and  the  further  possibili- 
ties are  far  from  exhausted.  There  is  abundant  evidence  of 
record  to  convince  us  that,  with  a  constantly  increasing 
number  of  other  and  cheaper  transportation  services  avail- 
able, the  express  service  would  only  be  jeopardized  by  in- 
creases approximating  or  approaching  30.11  per  cent  in  the 
zone  1  rates,  19.51  per  cent  in  the  materially  higher  zone 
2  rates,  and  10.23  per  cent  in  the  very  materially  higher  rate 
levels  west  of  the  Mississippi  River.  Even  including  zone  1, 
where  operating  costs  are  highest  and  where  since  the 
institution  of  the  block  system  the  rate  increases  in  dollars 
and  cents  have  been  least,  there  is  ample  ground  for  be- 
lieving that  revenue  gains  from  substantial  further  rate  in- 
creases would  at  least  be  offset  by  losses  of  traffic.  On 
the  other  hand,  with  the  added  advantage  of  a  pick-up  service 
at  originating  points,  the  privilege  accorded  shippers  of 
forwarding  shipments  without  prepayment  of  charges,  and 
the  excellent  record  lately  attained  in  the  care  of  shipments 
by  express,  the  express  service  should,  on  reasonably  even 
terms  and  by  a  studied  adaptation  to  requirements  and  an 
unflagging  attention  to  expedition,  be  able  to  recover  and 
hold  a  considerable  volume  of  the  traffic  which  properly 
belongs  to  it. 

While  our  findings  concerning  the  lawfulness  of  the 
rates  and  relationships  of  the  respective  zones  did  not  con- 
template a  net  reduction  in  express  revenues  as  a  whole,  it 
is  pertinent  to  note  the  results  of  operations  in  1923  as  com- 
pared with  those  of  the  preceding  year. 

The  American's  gross  revenues  for  1922  were  $291,083,- 
342.09,  and  for  1923  were  $309,579,474.10,  an  increase  of 
$18,496,132.01  for  the  latter  year.  The  express-privilege 
payments  for  1923   were   $155,736,204.58,   or   $17,779,093.25 
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in  excess  of  those  for  1922.  The  figures  for  1922  are 
taken  from  the  adjusted  account  reproduced  on  page  637  of 
our  prior  report,  while  those  for  1923  are  taken  from  the 
annual  report  for  that  year  and  may  be  subject  to  some  ad- 
justment. According  to  the  monthly  reports,  the  gross  rev- 
enue for  each  month  in  1923  shows  an  increase  over  the 
corresponding  month  of  1922  until  September  is  reached, 
from  which  time  until  the  end  of  1923  the  monthly  gross  was 
less  than  in  the  same  months  of  1922.  The  contrast  is  due, 
however,  to  the  fact  that  in  the  last  four  months  of  1922 
the  monthly  gross  revenues  were  considerably  higher  than 
the  average  in  the  preceding  months  of  that  year,  whereas 
the  last  four  months  of  1923  only  about  held  their  own  with 
the  average  of  the  preceding  months  of  the  year.  Much  the 
same  thing  is  true  of  the  express-privilege  payments  for  the 
two  years,  but  with  the  noteworthy  circumstance  that  the 
1922  average  is  helped  by  an  exceptionally  large  payment 
in  August  of  that  year,  the  result  of  a  special  adjustment 
mentioned  in  our  prior  report.  On  the  other  hand,  in  August. 
1923,  the  wage  increase  awarded  by  the  United  States  Rail- 
road Labor  Board,  mentioned  in  our  prior  report  and  esti- 
mated to  amount  to  $500,000  per  month,  became  effective. 
In  fact,  as  shown  by  the  monthly  reports,  the  operating  ex- 
penses for  August,  1923,  show  an  increase  of  approximately 
$573,900  over  the  immediately  preceding  month  and  of  ap- 
proximately $5,630,000  over  August,  1922.  The  latter  month 
likewise  shows  an  increase  of  approximately  $4,401,000  over 
July  of  the  same  year. 

According  to  its  response,  the  Southeastern's  gross  rev- 
enues for  1923  were  a  little  over  $772,000  in  excess  of  those 
for  1922.  The  corresponding  increase  in  express-privilege 
payments  was  a  little  over  $592,000,  and  in  operating  ex- 
penses, a  little  over  $129,000.  Through  1923  there  was  an 
almost  consistent  increase  from  month  to  month  in  each  item, 
except  that  in  December,  with  a  slight  decrease  in  gross 
revenue,  there  was  a  striking  increase  in  the  express-privi- 
lege payment,  approximating  $195,500  over  November  and 
apparently  representing  a  special  adjustment. 

Referring  to  the  computed  prospective  decreases  in  rev- 
enues before  mentioned,  the  American  contends  that  all  the 
tentative  component  factors  of  the  class  rates  set  out  in  the 
prior  report  are  too  low.  In  connection  with  the  terminal 
factors,  express  and  rail,  a  comparison  of  operating  terminal 
costs  and  of  revenues  derivable  from  those  factors  as  ap- 
plied to  the  first-class  and  second-class  shipments  in  1922 
is  tabulated,  and  purports  to  show  an  aggregate  shortage  of 
$20,555,851.35,  out  of  the  claimed  total  shortage  of  $68,- 
659,270.05  necessary  to  yield  the  net  return  of  5.75  per 
cent.     As  far  as  the  terminal  factors  are  concerned,   those 


358  MONTANA    UTILITIES    REPORTS 

specified  in  the  prior  report  aggregate  slightly  more  than  the 
present  aggregate,  and  are  5  cents  higher,  in  the  rail  term- 
inal, than  proposed  by  that  respondent  in  Express  Rates, 
1920,  58  I.  C.  C.  281.  Aside  from  this,  an  express-terminal 
allowance  in  excess  of  35  cents  would  produce  graduated 
package  charges,  particularly  in  the  lower  weights,  inap- 
propriately high  in  relation  to  the  100-pound  rates.  All 
things  considered,  we  are  of  opinion  that  the  modification 
should  be  confined  to  the  basic  haulage  factors. 

Whatever  else  may  be  said  in  behalf  of  section  15a,  it 
is  certain  that  it  does  not  repeal  or  supersede  other  pro- 
visions of  the  act,  and  that  the  express-rate  structure  must 
in  all  zones  be  just  and  reasonable  and  free  from  the  taint 
of  unjust  discrimination,  undue  prejudice,  and  undue  prefer- 
ence. As  the  block  system  was  originally  worked  out  and 
established,  the  terminal  factors  having  been  the  same  in  all 
zones  except  zone  4,  the  differences  in  the  zone  levels  were 
the  results  of  the  respective  basic  haulage  factors  in  zones 
1,  2,  3,  and  5.  As  against  such  a  factor  of  15  cents  in  zone 
1,  the  factor  in  zone  2  was  20  cents,  or  5  cents  higher.  The 
like  factor  in  zones  3  and  5  was  24  cents,  or  9  cents  higher 
than  zone  1.  By  reason  of  the  various  rate  increases  since 
made,  averaging  something  between  50  and  60  per  cent,  the 
spread  in  the  haulage  factors,  zone  2  over  zone  1,  has  become 
something  like  8  cents,  and  in  zones  3  and  5  over  zone  1,  in 
the  neighborhood  of  13  or  14  cents.  Zone  4,  with  its  origin- 
ally higher  terminal  and  haulage  factors,  represents  a  still 
greater  increase  in  the  spreads.  Upon  the  facts  recited  and 
for  the  reasons  given  in  our  prior  report,  and  after  full  con- 
sideration of  the  responses  to  the  citation  to  show  cause,  we 
are  still  of  opinion  and  find  that  the  present  zone  adjustment 
is  unduly  prejudicial  and  preferential  as  between  the  zones 
and  that  it  must  be  corrected  accordingly.  We  also  find, 
upon  further  consideration,  no  reason  for  departing  from  our 
former  conclusion  that  the  common  rate  level  accorded  from 
the  beginning  to  zone  3,  covering  prairie-country  operations, 
and  to  zone  5,  covering  many  mountain  operations,  should 
likewise  be  applied  to  zone  4.  The  greater  part  of  the  busi- 
ness to  which  zone  4  rates  are  applied  is  the  through  busi- 
ness, handled  on  the  transcontinental  trains  and  at  mani- 
festly more  favorable  operating  costs  than  those  applicable 
to  local  operations.  In  any  event,  in  considering  the  lawful- 
ness of  the  express  rates  the  interests  of  individual  rail  lines 
can  not  be  treated  as  paramount. 

Repeating  that  our  findings  did  not  contemplate  a  re- 
duction in  the  aggregate  gross  revenues  in  the  country  at 
large,  however,  the  showings  made  in  response  to  the  cita- 
tion disclose  that  the  tentative  component  factors  for  recon- 
struction of  the  rates  would  have  that  effect.    It  also  appears 
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that  the  resulting  rates  in  amended  zone  3  would  be  slightly 
below  the  present  general  level  of  the  North  Dakota,  Arkan- 
sas, Texas,  and  California  intrastate  rates,  which  did  not  re- 
ceive the  second  or  13.5  per  cent  increase  granted  interstate 
in  1920,  and  even  somewhat  below,  not  only  the  existing  in- 
trastate rates  generally  in  the  States  in  present  zone  4  which 
received  no  part  of  the  aggregate  26  per  cent  increase  grant- 
ed interstate  in  that  year,  but  the  rates  prescribed  in  the 
original  express  case.  We  shall  accordingly  modify  our  find- 
ings by  setting  up  the  respective  basic  haulage  factors  for 
the  prescribed  three  amended  zones.  Each  addition  of  one- 
half  cent  per  block  of  travel  would  make  a  considerable  dif- 
ference in  the  total,  and  upon  the  showings  made  the  factors 
which  we  shall  prescribe  should  transmute  the  decrease  in 
aggregate  revenues  computed  on  the  basis  of  the  1922  busi- 
ness into  an  aggregate  increase,  leaving  out  of  view  the  in- 
creased business  of  1923  and  the  natural  and  stimulated 
further  expansion  of  the  volume  of  traffic.  With  such  addi- 
tions to  the  haulage  factors,  however,  while  comprehending 
an  aggregate  increased  revenue  by  reason  of  the  great  vol- 
ume of  zone  1  business,  there  will  still  be  a  small  percentage 
reduction  in  the  zone  2  rates  and  larger  percentage  reduc- 
tions in  amended  zone  3.  We  are  also  aware  that,  as  far 
as  the  rail  lines  are  concerned,  no  amount  of  increase  in  zone 
1  revenues  will  compensate  or  offset  decreases  in  the  other 
zones.  This  is  because,  in  the  accounting  with  the  rail  lines 
by  groups  under  the  uniform  contract,  the  revenues  under 
zone  1  rates  do  not  accrue  in  any  part  to  the  grouped  carriers 
transporting  traffic  under  the  rates  of  other  zones.  It  also 
follows  that,  with  the  revision  of  the  zone  relationships  and 
under  the  rate  prorate  method  of  dividing  the  revenues  ac- 
cruing to  the  rail  lines,  the  proportions  of  the  eastern  lines 
on  interzone  business  will  be  increased.  These  consequences, 
however,  are  due  to  the  voluntary  contract  arrangements 
between  the  express  and  railroad  companies,  although  more 
or  less  the  natural  results  of  the  geographical  locations  of  the 
rail  lines  and  the  zoning  of  the  rates,  over  which  arrange- 
ments we  have  no  revisory  control. 

In  this  connection  the  following  brief  review  is  of  inter- 
est. In  our  first  report  in  Express  Rates,  1920,  supra,  August 
11,  1920,  upon  the  petition  of  the  American,  we  authorized 
an  increase  of  12.5  per  cent  in  the  existing  express  rates, 
class  and  commodity,  with  certain  exceptions  as  to  rates  on 
milk  and  cream.  The  purpose  of  the  petition  and  the  decision 
was  to  secure  to  the  petitioner  such  increases  in  gross  rev- 
enues as  would  take  up  its  then  operating  deficit  and  include 
a  reasonable  profit.  In  granting  the  increases  we  said,  page 
296: 
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We  think  that  the  full  amount  of  these  increases 
should  accrue  to  respondent  (American)  and  we  as- 
sume that  the  other  carriers  (rail  lines)  will  join 
respondent  in  so  arranging,  by  revision  of  contracts 
or  agreements  or  in  some  other  manner. 

We  said  this  in  contemplation  of  the  respondent's  own 
needs  and  of  the  contract  percentage-of -gross  divisional  basis 
then  obtaining,  and  in  contemplation  of  the  further  fact  that 
the  revenue  needs  of  the  rail  lines  had  been  submitted  and 
provided  for  in  Ex  parte  74,  which  intended  nothing  addi- 
tional from  express  traffic. 

Thereafter,  on  September  21,  1920,  in  our  second  report 
in  Express  Rates,  1920,  page  707,  we  authorized  a  further 
increase  of  13.5  per  cent  on  the  same  rate  base  to  cover  wage 
awards  to  certain  express  employees  in  the  meantime,  esti- 
mated to  approximate  $30,000,000  per  annum  but  enlarged  to 
something  over  $42,000,000  by  unavoidable  incidental  adjust- 
ments in  the  case  of  supervisory  employees  not  covered  by 
the  awards.  As  stated  in  the  prior  report  herein,  the  two 
increases  became  effective  September  1  and  October  13,  1920, 
respectively.  Meanwhile  the  uniform  contract  was  negoti- 
ated, and  became  effective  generally  on  September  1,  1920. 
Under  its  provisions  nearly  98  per  cent  of  the  revenues  not 
absorbed  in  express  operating  expenses  have  gone  to  the  rail 
lines.  While  not  true  theretofore  under  that  contract,  the 
annual  report  indicates  that  in  1923  the  rail  lines  received 
as  large  a  proportion  of  the  gross  revenues  as  they  formerly 
received  under  the  50.25  percentage  basis  of  dividing  them. 

It  is  suggested  by  the  American  that  in  rearranging  zone 
boundaries  we  "might  well  follow  more  closely  Ex  parte  74 
in  fixing  the  eastern  boundary  of  zone  3,"  in  order  to  em- 
brace in  that  zone  the  rail  lines  north  and  west  of  Chicago, 
now  in  zone  1,  and  also  the  territory  west  of  the  Mississippi 
River  now  in  zone  2,  thus  including  in  zone  3  the  lines  that 
operate  along  the  west  bank  of  the  river.  It  was  the  purpose, 
however,  to  approximate  the  western  and  northern  boun- 
daries of  Illinois  territory,  defined  in  Authority  to  Increase 
Rates,  58  I.  C.  C.  302,  as  nearly  as  the  observance  of  the 
lines  of  the  geographical  blocks  permits,  and  between  that 
region  and  the  Gulf  of  Mexico  to  adhere  to  the  present  zone 
boundary.  It  would  not  be  appropriate  to  divide  the  State  of 
Illinois  between  zones  1  and  3  as  respondent  suggests,  but 
upon  further  consideration  we  conclude  that  to  the  south 
the  present  boundary  line  excludes  many  points  and  consider- 
able portions  of  territory  that  properly  belong  in  zone  3. 
We  shall  therefore  modify  our  findings  accordingly. 

A  preliminary  survey  of  the  practical  construction  and 
application  of  the  main-block  rates  pursuant  to  the  formula 
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discloses  instances  in  which  the  courses  of  the  rail  lines  into 
or  through  main  blocks,  often  the  results  of  natural 
obstacles,  as  where  a  mountain  range  or  body  of  water  di- 
vides a  block,  are  such  that  it  is  not  just  or  equitable  to  apply 
to  all  points  in  the  block  the  grouped  rates  on  traffic  moving 
in  certain  directions.  We  shall  therefore  provide  for  such 
exceptions  to  the  formula  in  that  behalf  as  will  permit  the 
treatment  and  designation  of  such  blocks  in  the  appropriate 
instances  as  virtually  different  blocks  and  the  application  of 
rates  accordingly. 

In  computing  the  class  rates  between  main  blocks  the 
respective  representative  points  in  which  are  in  the  same 
State  the  short-line  intrastate  mileage  should  be  used  in  all 
instances,  except  where  that  mileage  would  not  result  in  an 
equitable  or  lawful  adjustment  and  the  traffic  is  in  fact 
handled  over  an  interstate  route,  in  which  event  the  short- 
line  interstate  mileage  should  be  used;  but  this  is  not  meant 
to  imply  that,  in  the  case  of  a  main  block  situate  in  two  or 
more  States,  there  should  be  a  representative  point  in  each 
State  and  a  use  of  a  separate  short-line  mileage  to  each. 

It  having  informally  come  to  our  attention  that  the  prac- 
tical application  of  the  basic  haulage  factors  in  constructing 
rates  under  the  formula  is  not  well  understood,  notwithstand- 
ing the  explanation  of  the  formula  in  our  prior  report,  it 
may  be  briefly  repeated  that  in  each  zone  the  basic  haulage 
factor  is  to  decrease  0.5  cent  for  each  50-mile  unit  or  block 
of  travel  beyond  the  originating  unit  or  block ;  that  the  figure 
to  which  the  factor  is  thus  stepped  down  then  becomes  the 
haulage  factor  or  charge  per  50-mile  unit  or  block  of  travel 
for  all  such  units  or  blocks,  including  the  first,  in  the  entire 
haul ;  and  that  this  rule  applies  as  well  to  interzone  hauls,  the 
aggregate  number  of  such  units  or  blocks  in  the  two  or  more 
zones  determining  the  extent  to  which  the  basic  haulage 
factor  in  each  zone  is  stepped  down  or  reduced  for  applica- 
tion per  unit  or  block  for  all  the  units  or  blocks  in  its  zone. 

In  answer  to  a  request  by  the  American  for  oral  argu- 
ment in  support  of  its  response  it  is  sufficient  to  say  that  the 
citation  provided  only  for  a  showing  in  writing,  and  the  case 
has  already  been  exhaustively  argued.    The  request  is  denied. 

The  findings  in  our  prior  report  relating  to  commodity 
rates  applicable  to  articles  of  food  were  not  within  the  cita- 
tion to  show  cause,  but  they  are  again  before  us  upon  the 
American's  petition  for  reconsideration,  in  which  connection 
various  parties  in  interest  have  been  heard  in  oral  argument. 
Upon  further  consideration  we  are  of  opinion  that  those  find- 
ings and  the  order  heretofore  entered  in  that  behalf  on  No- 
vember 10,  1923,  should  be  limited  to  fruits,  berries,  vege- 
tables, butter,  and  eggs,  in  carloads,  and  made  effective  ac- 
cordingly ;  and  a  separate  order  to  that  effect  will  be  entered. 
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The  response  of  the  National  Association  of  Ice  Cream 
Manufacturers  challenges  the  tentative  bases  for  reconstruc- 
tion of  the  rates  because  of  the  increases  to  result  in  zone  1, 
particularly  in  the  sub-block  rates,  which,  it  is  asserted,  as 
applied  to  ice  cream,  essentially  a  short-haul  traffic,  would  be 
unjust  and  unreasonable.  The  increases  would  not  be  large, 
however,  and  would  be  imposed  upon  rates  which  from  the 
beginning  have  been  the  lowest  in  the  country.  If  ice  cream 
can  be  shown  to  be  a  commodity  entitled  to  preferred  treat- 
ment, relief  should  be  sought  by  way  of  commodity  rates, 
but  we  discover  no  reason  for  modifying  the  class-rate  struc- 
ture for  the  benefit  of  particular  articles. 

Upon  further  consideration,  we  affirm  the  findings  made 
in  our  prior  report  herein,  numbered  1  to  11,  inclusive,  with 
the  following  modifications: 

1.  Amended  zone  3  shall  embrace  the  territory  west  of 
a  line  commencing  at  the  intersection  of  the  meridian  of  91° 
and  the  coast  of  the  Gulf  of  Mexico  and  extending  thence 
north  to  the  parallel  of  35°,  thence  east  to  the  meridian  of  90c, 
thence  north  to  the  parallel  of  39°,  thence  west  to  the  meridi- 
an of  91°,  thence  north  to  the  parallel  of  43°,  thence  as  de- 
fined in  our  prior  report. 

2.  In  the  construction  of  the  main-block  first-class 
rates  per  100  pounds,  otherwise  in  accordance  with  our  find- 
ings numbered  4  to  8,  inclusive,  in  the  prior  report,  a  basic 
haulage  factor  not  exceeding  26  cents  should  be  applied  in 
amended  zone  1,  a  basic  haulage  factor  not  exceeding  28.5 
cents  should  be  applied  in  amended  zone  2,  and  a  basic  haul- 
age factor  not  exceeding  31  cents  should  be  applied  in  amend- 
ed zone  3. 

3.  In  the  construction  of  the  aforesaid  first  class  rates, 
for  application  intrazone  or  interzone,  the  basic  haulage  fac- 
tors applied  in  amended  zones  2  and  3  shall  not  exceed  the 
basic  haulage  factor  contemporaneously  applied  in  amended 
zone  1  by  more  than  2.5  and  5  cents,  respectively. 

4.  First-class  subblock  rates  per  100  pounds  in  the  three 
amended  zones  should  be  stated  and  applied,  in  cents  per  100 
pounds,  not  exceeding  the  respective  amounts  set  forth  in 
the  subjoined  table,  which  table  is  here  stated  in  the  more 
exact  form: 
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From   points   in   subblock   Of   origin   to 
destination    in — 


Zone  1 


Cents 


Zone  2       Zone  3 


Cents        Cents 


First    subblock    90  |  0  85 

Seeond    subblock    95  85  90 

Third    subblock    LOO  90  95 

Fourth    subblock    105  95  100 

Fifth     subblock     ) 

Sixth    subblock    t  115   1  L05  110 

Seventh    subblock    I  / 

Eighth    subblock    |f  125  1  L20  125 

Ninth    to    fifteenth    subblocks.     inclusive 145   !  145  155 


5.  To  avoid  fourth-section  departures  which  might 
otherwise  result,  and  to  provide  a  proper  alignment  with  the 
subblock  rates  above  prescribed,  the  main-block  first-class 
rates  for  hauls  of  100  miles,  of  two  blocks  of  travel,  shall  be 
the  same  as  for  hauls  of  seven  and  eight  subblocks,  and  the 
main-block  first-class  rates  for  hauls  of  150  miles,  or  three 
blocks  of  travel,  shall  be  the  same  as  for  hauls  of  nine  to 
fifteen   subblocks. 

An  appropriate  order  will  be  entered. 
Eastman,  Commissioner,  concurring  in  part: 

Like  Chairman  Hall,  I  think  that  respondents  should 
have  been  granted  the  opportunity  which  they  requested  to 
argue  their  exceptions  to  our  tentative  report.  I  also  agree 
with  him  that  reductions  in  carload  commodity  rates  are  not 
warranted  by  this  record. 

Upon  the  main  issue,  with  respect  to  the  class  rates  and 
zone  boundaries,  I  am  in  accord  with  the  result  reached  by 
the  majority,  although  not  with  all  that  is  said  in  support  of 
that  result.  Respondents  are,  it  seems  to  me,  quite  right 
in  claiming  that  "if  there  is  any  form  of  merchandise  trans- 
portation which  should  bear  its  full  share  of  transportation 
cost  to  the  railroads  and  to  the  express  companies,  it  is  the 
merchandise  which  moves  by  express."  The  weakness  of 
their  position  is  that  they  have  not  shown  in  any  convincing 
way  what  this  "full  share  of  transportation  cost"  is.  As  it 
stands,  the  record  justifies  neither  an  increase  nor  a  reduc- 
tion in  the  average  level  of  express  rates.  I  concur  in  the 
report,  so  far  as  it  deals  with  class  rates,  upon  the  under- 
standing that  it  leaves  this  average  level  practically  undis- 
turbed. In  my  opinion,  the  record  does  justify  the  changes 
which  are  made  in  the  zone  boundaries  and  in  the  distribu- 
tion of  charges  among  the  various  zones. 

The  situation  presented  by  the  record  calls  for  com- 
ment. For  many  years  it  was  the  custom  of  express  com- 
panies to  pay  the  railroads  for  the  service  performed  by  the 
latter  a  certain  percentage  of  gross  express  revenue.  In  In- 
creases in  Express  Rates,  51  I.  C.  C.  263,  we  said,  at  page  268 : 
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This  basis  of  compensation  is  certainly  not 
scientific,  and  under  it  the  express  company  does 
not  pay  the  railroad  company  for  the  service  which 
the  railroad  performs  upon  any  demonstrably  ap- 
propriate basis.  The  railroads  have  been  and  are 
compensated  by  the  United  States  Government  for 
transporting  the  mails  on  the  basis  of  the  weight 
carried  or  of  the  space  occupied  in  the  cars  or 
trains.  A  similar  basis  of  charges  by  the  railroad 
company  to  the  express  company  would,  we  think, 
be  preferable  to  the  basis  now  and  heretofore  em- 
ployed, and  would  obviate  the  embarrassments  and 
inequities  to  which  we  have  referred  as  growing 
out  of  the  past  and  present  basis  of  contract.  The 
question  of  a  different  basis  of  compensation  from 
the  express  company  to  the  railroads  is  well  worthy 
of  study. 

Notwithstanding  this  suggestion  the  subject  was .  not 
studied,  and  in  1920  the  railroad  companies  were  reluctantly 
driven  into  a  contract  with  the  American  Railway  Express 
Company  which  was  still  less  scientific  from  their  point  of 
view.  I  criticized  this  contract  at  some  length  in  a  dissent- 
ing opinion  in  Express  Contract,  1920,  59  I.  C.  C.  518,  523- 
528,  and  it  is  unnecessary  to  repeat  that  discussion  here. 
Subsequent  events  have  demonstrated  the  soundness  of  the 
criticisms  then  made.  By  this  contract  the  rail  lines  in  effect 
assume  all  the  risk  of  the  express  business,  and  the  express 
company,  to  quote  from  our  report  in  83  I.  C.  C.  606,  at 
page  621,  "is  assured  a  reasonable  net  return  *  *  *  if 
anything  like  a  fair  amount  of  business  is  done."  That  this 
was  the  intent  of  the  contract  is  shown  by  the  following 
testimony  of  a  witness  for  the  railroads  in  the  case  just  cited: 

So,  faced  with  a  situation  in  which  there  was 
no  contractor  offering  except  this  one,  and  faced,  as 
we  conceived  it,  with  the  necessity  for  insuring  to 
that  company  an  adequate  return,  this  contract  was 
concluded.     (Black  face  mine.) 

So  favorable  did  the  contract  prove  that  in  the  second 
year  of  its  operation  the  express  company  made  a  voluntary 
additional  payment  of  $1,700,000  to  the  railroads  in  order 
that  its  profits  might  not  substantially  exceed  8  per  cent. 
Later  the  contract  was  amended,  so  that  there  might  be  less 
opportunity  for  excessive  profits;  but  it  still  remains  true 
that  the  express  company  is  virtually  insured  a  reasonable 
return  and  that  the  risk  of  the  business  is  upon  the  rail  lines. 
The  result  is  that  in  the  instant  proceeding  we  have  a  car- 
rier seeking  an  increase  in  rates,  not  for  its  own  benefit,  for 
it  concedes  that  it  needs  no  increase,  but  in  order  that  other 
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carriers  which  are  in  its  pay  may  not  suffer  financially  from 
a  contract  into  which  they  voluntarily  entered.  Obviously,  the 
situation  is  anomalous  and  fraught  with  danger  so  long  as 
the  express  company  remains  an  ostensibly  independent  cor- 
poration. For  their  own  protection  it  would  seem  that  the 
railroads  ought  jointly  to  purchase  and  hold  its  stock. 

I  mention  this  contract  merely  to  emphasize  the  fact  that 
the  railroads  have  never  made  a  study  of  the  cost  which  they 
incur  in  furnishing  service  to  the  express  company.  Not- 
withstanding our  suggestion  in  1918,  and  notwithstanding 
their  experience  in  1920,  when  the  present  contract  was  ne- 
gotiated, no  steps  whatever  were  taken  in  that  direction,  and 
in  this  proceeding  we  find  them  relying  upon  a  study  made 
by  the  United  States  Government  in  1917  for  the  purpose  of 
determining  whether  or  not  it  was  paying  too  much  or  too 
little  for  similar  service  performed  in  the  carriage  of  the 
mails.  I  agree  with  the  majority  that  it  is  not  clearly  shown 
that  this  study,  made  seven  years  ago  for  another  purpose, 
is  an  adequate  means  of  proving  what  the  express  service 
costs  the  railroads.  I  am  by  no  means  convinced  that  the 
cost  is  less  than  the  railroads  claim.  It  may  be  less  or  it 
may  be  more ;  the  point  is  that  the  proof  offered  is  inade- 
quate. It  seems  to  me  that  the  failure  of  the  railroads  over 
a  long  period  of  years  to  make  any  study  whatever  of  this 
question  of  cost  is  little  less  than  shocking.  They  should 
remedy  this  defect  with  the  utmost  expedition,  and,  in  order 
that  question  as  to  the  results  obtained  may  be  minimized, 
they  should  seek  the  cooperation,  in  the  study,  of  this  com- 
mission and  of  the  State  commissions. 

One  other  matter  I  wish  to  mention  briefly.  The  major- 
ity are  apparently  of  the  view  that  we  may  lawfully  refuse 
to  sanction  increased  rates  otherwise  reasonable  if,  in  our 
judgment,  such  increased  rates  might  discourage  traffic  or 
divert  it  to  other  means  of  transportation  and  thus  do  the 
carrier  more  harm  than  good.  It  seems  to  me  that  this  is 
trespassing  beyond  our  right  upon  the  domain  of  manage- 
ment. The  Government  relinquished  direct  control  of  the 
carriers  in  order  that  the  country  might  have  what  were 
deemed  to  be  the  benefits  of  private  initiative  in  manage- 
ment. We  should,  therefore,  give  this  initiative  full  sway 
except  when  it  encroaches  upon  the  rights  of  the  public 
served.  The  question  whether  increased  rates  otherwise 
reasonable  will  benefit  or  injure  the  carriers  is  clearly  for 
their  managements  to  determine.  If  they  can  not  in  fact 
determine  this  question  of  self-interest  as  well  as  we  can,  it 
may  throw  light  upon  the  quality  of  private  initiative,  but  it 
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seems  to  me  that  any  such  assumption  of  responsibility  upon 
our  part  is  inconsistent  with  the  theory  upon  which  these 
public  services  are  now  administered. 
Hall,  Chairman,  dissenting: 

Our  tentative  report,  83  I.  C.  C.  606,  closed  with  a  cita- 
tion to  show  cause  why  the  findings  as  to  class  rates  and 
zone  boundaries  should  not  be  made  effective.  I  concurred  in 
it  because  it  would  serve  as  well  as  another  to  elicit  objec- 
tions and  aid  us  in  reaching  a  right  solution.  Our  findings  as 
to  certain  commodity  rates  resulted  in  orders  for  reduction  in 
those  rates.  We  granted  and  heard  reargument  thereon.  But 
we  now  deny  the  reargument  sought  by  respondents,  in  re- 
sponse to  our  citation,  as  to  the  vastly  more  important  find- 
ings concerning  class  rates  and  zone  boundaries.  In  this 
I  think  we  err.  When  exceptions  are  filed  to  reports  pro- 
posed by  examiners  and  argument  is  sought,  we  invariably 
accord  it.  The  response  to  our  citation  is  in  the  nature  of 
exceptions  to  our  tentative  findings,  and  reargument  should 
have  been  granted. 

The  changes  now  made  in  our  findings  and  orders  as  to 
commodity  rates  better  accord  with  the  record  than  the 
original  order  and  are  in  the  right  direction.  The  effect 
upon  carrier  revenues  of  the  resulting  reduction  in  carload 
commodity  rates  is  minor  as  compared  with  that  of  our  pres- 
ent action  in  respect  of  class  rates  and  zone  boundaries.  With- 
out dwelling  upon  it,  I  content  myself  with  saying  that  the 
reduction  in  carload  commodity  rates  is  not  warranted  by 
this  record,  and  pass  on  to  the  major  question. 

The  existing  express  class  rates  and  zone  boundaries  for 
interstate  application  were  originally  prescribed  by  us,  and 
each  change  in  them  has  been  authorized  by  us.  The  several 
States  successively  adopted  the  same  zone  and  block  basis 
for  intrastate  express  traffic,  and  very  generally  approved 
intrastate  rates  corresponding  to  those  originally  prescribed 
by  us.  Many  of  them,  but  not  all,  subsequently  permitted 
changes  corresponding  to  those  successively  authorized  by 
us  in  interstate  rates,  with  the  result  that  parity  of  interstate 
and  intrastate  rates  is  not  uniformly  observed.  The  impor- 
tance of  such  uniformity  must  be  recognized,  and  the  fact 
that  the  majority  report  is  approved  by  the  committee  repre- 
senting the  State  commissions,  and  may  receive  the  adhesion 
of  all  State  commissions,  is  a  potent  argument  in  its  favor. 

Nevertheless,  it  is  our  duty  under  the  law  in  prescribing 
just  and  reasonable  rates  to  have  clue  regard  for  the  car- 
riers' earnings  and  a  fair  return  upon  the  property  devoted 
by  them  to  the  public  service  of  transportation.  We  have 
fixed  5.75  per  cent  as  a  fair  return.  Each  branch  of  the 
service  should  contribute  its  proper  share  of  the  cost  of  opera- 
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tion  and  of  return  upon  the  property  devoted  to  the  use  of 
the  public.  The  Five  Per  Cent  Case,  31 1.  C.  C.  351.  It  has  never 
been  contended,  and  it  can  not  be,  that  special  services  such 
as  the  express  service  should  pay  less  than  their  fair  share. 
The  primary  question  here  is  whether  the  express  service 
is  now  paying  its  fair  share.  Respondents  say  it  is  not,  and 
furnish  evidence  that  in  1922  there  was  a  shortage  of  $56,- 
969,662  in  railroad  express  revenue  necessary  to  pay  ex- 
penses and  5.75  per  cent  on  the  property  devoted  to  express 
service.  Accordingly  they  ask  for  increased  rates,  varying  in 
amounts  in  the  different  zones. 

The  basis  used  by  respondents  in  allocating  the  property 
of  the  railroads  devoted  to  express  service  is  questioned  by 
the  majority.  They  do  not  say  what  the  proper  basis  is. 
Thair  computations  indicate  that  the  shortage  in  1922  was  at 
least  $21,014,437.  If  there  be  deducted  from  this  the  entire 
increase  in  gross  revenues  in  1923,  amounting  to  $18,496,132, 
there  would  still  be  a  shortage  of  $2,518,305.  In  making  that 
deduction  it  would  necessarily  be  assumed  that  the  entire  in- 
crease in  gross  revenues  was  net,  which  of  course  was  not  the 
case,  and  no  consideration  is  given  to  the  wage  increase  in 
August,  1923,  amounting  to  $500,000  a  month,  to  the  reduc- 
tions in  commodity  rates  here  required,  or  to  the  fact  that 
1923  was  an  exceptionally  prosperous  year.  The  class  rates 
found  reasonable  in  our  tentative  report  would,  it  is  esti- 
mated, result  in  a  further  decrease  of  $5,749,779.  The 
majority  say  that  the  1  cent  here  added  to  the  haulage  fac- 
tor in  each  zone  should  transmute  that  further  decrease  into 
an  increase.  This  appears  to  be  no  more  than  a  guess.  If  it 
has  a  basis  in  fact  that  basis  is  susceptible  of  statement 
and  should  be  stated.  But  even  if  the  1  cent  would  offset 
the  decrease,  there  still  remains  the  shortage  of  $2,518,305, 
and  with  that  remaining  no  reductions  in  express  revenues, 
as  a  whole,  are  warranted. 

Under  the  majority  findings,  the  shortage,  whatever  it 
may  be  in  amount,  will  not  fall  where  it  now  falls.  The  rail 
carriers  in  zone  1  will  receive  more  revenue  than  formerly. 
Those  in  zone  2  will  receive  less.  Those  in  zone  3  will  receive 
considerably  less,  and  are  less  able  to  bear  the  reduction. 
Their  reduction  will  come  largely  through  elimination  of  the 
former  separate  and  higher-rated  zone  4,  embracing  inter- 
mountain  territory.  The  Denver  &  Rio  Grande  Western  oper- 
ates only  in  that  zone.  So  does  the  Denver  &  Salt  Lake. 
Both  are  in  the  hands  of  receivers.  To  this  intermountain 
territory  we  now  give  the  same  express  rates  as  to  the  prairie 
States,  although  we  have  repeatedly  found  that  because  of 
operating  conditions  it  should  properly  take  higher  rates. 
Class  and  Commodity  Rates  to  Salt  Lake,  32  I.  C.  C.  551,  555; 
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Public  Utilities  Commission  of  Colorado  v.  Ry.  Co.,  52 
I.  C.  C.  439,  478.  Express  rates  in  this  territory  on  the  same 
basis  as  in  the  prairie  States  may  be  only  an  entering  wedge 
for  a  like  equality  in  freight  rates  to  which  intermountain 
territory  is  not  entitled  if  it  is  to  pay  its  fair  share  of  trans- 
portation charges,  a  share  sufficient  to  enable  the  carriers 
serving  it  to  provide  adequate  transportation  service. 

These  things  seem  clear :  That  the  express  service  should 
pay  at  least  its  fair  share  of  the  transportation  charge;  that 
in  the  absence  of  a  proper  method  for  allocating  the  property 
of  the  rail  carriers  devoted  to  the  express  service  it  can  not 
be  satisfactorily  determined  just  what  increases  or  reduc- 
tions, if  any,  in  express  rates  are  warranted;  that  until  such 
a  method  has  been  developed  by  us  or  with  our  aid  express 
rates  should  remain  as  they  are;  and  that,  until  transporta- 
tion conditions  substantially  change,  intermountain  territory 
should  continue  to  be  a  zone  rated  higher  than  the  prairie 
States.  The  radical  reductions  here  made  are  not  responsive 
to  any  complaints  on  file  with  us  assailing  either  the  measure 
of  the  present  rates,  or  the  present  zoning,  which  has  stood 
the  test  of  10  years.  Such  realignment  of  the  boundaries 
between  zones  1,  2,  and  3  as  is  here  prescribed  seems  unob- 
jectionable. The  record  will  not  support  a  contention  that 
the  contract  arrangements  between  the  express  companies 
and  the  rail  carriers  are  unfair  to  either,  and  the  net  result 
of  our  present  action  will  be  that,  while  the  express  com- 
panies remain,  as  now,  in  enjoyment  of  an  adequate  income, 
the  rail  carriers  in  the  West  will  bear  the  decrease  and  those 
in  the  East  will  receive  the  increase  in  operating  revenues 
resulting  from  the  readjustment.  The  additional  burden  falls 
upon  carriers,  like  the  northwestern  lines,  least  able  to  bear 
it,  judging  by  their  operating  results  in  recent  years. 

For  reasons  sufficiently  indicated  I  am  unable  to  concur 
in  the  conclusions  of  the  majority. 

I  am  authorized  to  state  that  Commissioner  Potter  con- 
curs in  this  expression. 

ORDER. 

At  a  General  Session  of  the  Interstate  Commerce  Commission, 
held  at  its  office  in  Washington,  D.  C,  on  the  17th  day 
of  May,  A.  D.,  1924. 
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No.    13930. 
Express  Rates,  1922. 

It  appearing,  That  by  order  entered  July  6,  1922,  as 
amended  by  further  order  entered  October  24,  1922,  in  the 
above-entitled  case,  in  which  said  case  all  express  companies 
and  all  common  carriers  by  rail  subject  to  the  provisions  of 
the  interstate  commerce  act  engaged  in  the  transportation  of 
express  traffic  between  points  in  the  United  States  and  be- 
tween such  points  and  points  in  adjacent  foreign  countries 
are  made  respondents,  the  commission,  upon  its  own  motion, 
entered  upon  an  investigation  into  and  concerning  the  reason- 
ableness and  propriety  of  the  interstate  rates  and  charges 
of  express  carriers  subject  to  the  said  act  for  the  transpor- 
tation of  express  traffic  within  and  between  the  several  ex- 
press-rate zones  as  defined  in  In  re  Express  Rates,  Practices, 
Accounts,  and  Revenues,  24  I.  C.  C.  380,  and  of  such  revised 
rates  and  charges  and  such  changes  in  the  classifications  and 
ratings  of  articles  tendered  for  interstate  transportation  by 
express  as  might  be  proposed  in  this  said  proceeding,  with 
the  view  to  making  such  findings  and  entering  such  orders 
as  may  be  necessary  to  remove  any  unlawfulness  which 
may  be  found  to  exist;  and  full  investigation  of  the  matters 
and  things  involved  having  been  had,  and  the  commission 
having,  on  November  10,  1923,  and  on  the  date  hereof,  made 
and  filed  reports  containing  its  findings  of  fact  and  conclu- 
sions thereon,  which  said  reports  are  hereby  referred  to  and 
made  parts  hereof: 

It  is  ordered,  That  the  said  respondent  carriers  of  ex- 
press traffic,  according  as  they  participate  in  the  transporta- 
tion, be,  and  they  are  hereby,  notified  and  required  to  cease 
and  desist,  on  or  before  January  1,  1925,  and  thereafter  to 
abstain,  from  publishing,  demanding,  or  collecting,  for  the 
interstate  transportation  of  express  traffic  within  and  be- 
tween the  several  express-rate  zones  as  hereinafter  defined, 
rates  or  charges  which  shall  exceed  those  prescribed  in  the 
succeeding  paragraphs  hereof. 

It  is  further  ordered,  That  the  said  respondents,  accord- 
ing as  they  participate  in  the  transportation,  be,  and  they  are 
hereby,  notified  and  required  to  establish,  on  or  before  Janu- 
ary 1,  1925,  upon  notice  to  this  commission  and  to  the  general 
public  by  not  less  than  30  days'  filing  and  posting  in  the 
manner  prescribed  in  section  6  of  the  interstate  commerce 
act,  and  thereafter  to  maintain  and  apply  to  the  interstate 
transportation  of  express  traffic  within  and  between  the 
several  express-rate  zones  as  hereinafter  defined,  rates  and 
charges  which  shall  not  exceed  those  that  may  be  constructed 
pursuant  to  and  upon  the  respective  bases  set  forth  in  the 
following  consecutively  numbered  paragraphs  hereof. 
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1.  For  the  construction  and  application  of  the  rates 
and  charges  the  United  States  shall  be  divided  into  three 
amended  rate  zones  delimited  by  parallels  of  latitude  and  by 
meridians  of  longitude  west  of  Greenwich,  England,  as  fol- 
lows: 

Amended  zone  3,  to  embrace  all  the  territory  west  of  a 
line  commencing  at  the  intersection  of  the  meridian  of  91° 
and  the  coast  of  the  Gulf  of  Mexico  and  extending  thence 
north  to  the  parallel  of  35°,  thence  east  to  the  meridian  of 
90°,  thence  north  to  the  parallel  of  39°,  thence  west  to  the 
meridian  of  91°,  thence  north  to  the  parallel  of  43°,  thence 
east  to  the  meridian  of  87°,  thence  north  to  the  parallel  of 
45°,  thence  east  to  the  meridian  of  86°,  thence  north  to  the 
parallel  of  46°,  thence  east  to  the  meridian  of  84°,  thence 
north  to  the  international  boundary. 

Amended  zone  1,  to  embrace  all  the  territory  east  of  the 
above  described  line  and  north  of  a  line  commencing  at  the 
intersection  of  the  parallel  of  37°  and  the  meridian  of  90°, 
extending  thence  east  to  the  meridian  of  88°,  thence  north 
to  the  parallel  of  38°,  thence  east  to  the  meridian  of  85°, 
thence  north  to  the  parallel  of  39°,  thence  east  to  the  meridi- 
an of  83°,  thence  south  to  the  parallel  of  38°,  thence  east  to 
the  meridian  of  82°,  thence  south  to  the  parallel  of  37°,  thence 
east  to  the  Atlantic  Ocean. 

Amended  zone  2,  to  embrace  all  the  remaining  territory. 

2.  The  present  system  of  grouping  the  express  stations 
within  and  by  means  of  the  geographical  main  blocks  formed 
by  the  parallels  of  latitude  and  the  meridians  of  longitude, 
and  within  and  by  means  of  the  subblocks  desribed  in  the 
aforesaid  report  of  November  10,  1923,  herein,  shall  be  re- 
tained and  maintained,  the  said  main  blocks  to  be  designated 
by  numbers,  and  the  said  subblocks  to  be  designated  by  capi- 
tal letters,  as  hitherto;  but  exceptions  may  be  made,  for  the 
statement  and  application  of  the  rates  hereinafter  provided, 
by  so  dividing  main  blocks  in  particular  instances  as  the 
courses  of  the  rail  lines  may  make  necessary  to  the  applica- 
tion of  just  and  equitable  rates  to  different  portions  of  any 
such  block. 

3.  The  main-block  first  class  rates  per  100  pounds  to 
be  applied  between  the  block  groups  of  points  in  amended 
zone  1  shall  be  constructed  by  combining  an  express-terminal 
allowance  of  35  cents,  a  rail-terminal  allowance  of  30  cents, 
and  a  basic  haulage  factor  or  transportation  allowance  not 
exceeding  26  cents  for  the  first  50-mile  unit  or  block  of  travel, 
subject  to  the  further  provisions  of  the  succeeding  para- 
graphs hereof. 
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4.  The  main-block  first-class  rates  per  100  pounds  to  be 
applied  between  the  block  groups  of  points  in  amended  zone 
2  shall  be  constructed  by  combining  an  express-terminal  al- 
lowance of  35  cents,  a  rail-terminal  allowance  of  30  cents,  and 
a  basic  haulage  factor  or  transportation  allowance  not  ex- 
ceeding 28.5  cents  for  the  first  50-mile  unit  or  block  of  travel, 
subject  to  the  further  provisions  of  the  succeeding  para- 
graphs hereof. 

5.  The  main-block  first-class  rates  per  100  pounds  to 
be  applied  between  the  block  groups  of  points  in  amended 
zone  3  shall  be  constructed  by  combining  an  express-terminal 
allowance  of  35  cents,  a  rail-terminal  allowance  of  30  cents, 
and  a  basic  haulage  factor  or  transportation  allowance  not 
exceeding  31  cents  for  the  first  50-mile  unit  or  block  of 
travel,  subject  to  the  further  provisions  of  the  succeeding 
paragraphs  hereof. 

6.  In  the  construction  of  the  main-block  first-class  rates 
per  100  pounds,  for  application  intrazone  or  interzone,  the 
basic  haulage  factors  to  be  applied  in  amended  zones  2  and  3 
shall  not  exceed  the  basic  haulage  factor  contemporaneously 
applied  in  amended  zone  1  by  more  than  2.5  cents  and  5 
cents,  respectively.  ' 

7.  In  the  construction  of  the  main-block  first-class 
rates  per  100  pounds  for  application,  both  intrazone  and  in- 
terzone, between  the  block  groups  of  points  in  the  aforesaid 
three  amended  zones,  the  respective  basic  haulage  factors 
shall  severally  decrease  at  the  rate  of  0.5  cent  for  each  50- 
mile  unit  of  block  of  travel  beyond  the  originating  unit  or 
block  for  a  total  of  21  such  units  or  blocks,  including  the 
originating  unit  or  block,  after  which  the  haulage  factor 
per  unit  or  block  of  travel  shall  be  constant;  the  haulage 
factor  to  be  applied  per  unit  or  block  for  all  such  units  or 
blocks  in  each  instance  to  be  determined  as  above  by  the 
total  number  of  such  units  or  blocks,  including  the  first, 
embraced  in  the  entire  distance. 

8.  In  computing  the  main-block  first-class  rates  per  100 
pounds,  both  joint  and  local,  between  the  block  groups  of 
points  in  the  three  amended  zones,  for  application  intrazone 
and  interzone,  the  formula  described  in  the  aforesaid  report 
of  November  10,  1923,  shall  be  followed  in  so  far  as  con- 
sistent with  the  provisions  hereof;  all  such  rates  to  be  made 
multiples  of  5  cents  in  the  manner  provided  in  said  formula ; 
in  all  instances,  when  the  points  of  origin  and  destination 
are  in  different  zones,  the  total  haulage  or  transportation  ele- 
ment of  each  such  compounded  rate  shall  be  the  sum  of  the 
allowances  for  the  several  zones  traversed  for  the  number 
of  50-mile  units  or  blocks  of  travel  in  each  zone,  but  based 
upon  the  total  number  of  such  units  or  blocks  embraced  in 
the  entire  distance;  and  for  the  purpose  last  stated,  appro- 
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priate  gateways,  upon  or  adjacent  to  zone  boundaries,  upon 
which  the  through  mileages  can  readily  be  divided,  shall  be 
selected  and  so  used:  Provided,  That  in  the  reconstruction 
and  application  of  the  rates  and  charges  in  compliance  with 
this  order  such  exceptions  should  be  made  as  may  be  nec- 
essary to  avoid  anomalous  or  incongruous  situations  in  the 
rate  structure  and  to  produce,  as  nearly  as  may  be,  a  sym- 
metrical and  equitable  adjustment  of  rates  and  charges,  and 
as  may  be  necessary  to  avoid  departures  from  the  provi- 
sions of  the  fourth  section  of  the  interstate  commerce  act 
in  so  far  as  they  may  be  avoided  consistently  with  the  in- 
tegrity of  the  block  system  of  express  rates;  the  work  of  so 
reconstructing  the  rate  structure  to  be  subject  to  the  super- 
vision of  the  commission,  and  selections  of  gateways  and  of 
representative  points  in  the  several  blocks  and  all  exceptions 
to  the  formula  to  be  submitted  for  approval  by  the  commis- 
sion, to  which  extent  and  for  which  purpose  this  order  shall, 
upon  such  approval,  be  deemed  to  be  thereby  specifically 
amended. 

9.  First-class  subblock  rates  per  100  pounds  in  the 
three  amended  zones  shall  be  stated  and  applied,  in  cents  per 
100  pounds,  not  exceeding  the  respective  amounts  set  forth 
in  the  subjoined  table: 


From    points    in    subblock    of    origin    to 
destinations    in — 

Zone  1 
Cents 

Zone  2 
Cents 

Zone  3 
Cents 

First     subblock     [  90                SO  j  85 

Second    subblock    |  95               85  90 

Third    subblock    .1  lw>                 90  "  95 

Fourth    subblock    I  105               95  t  100 

Fifth     subblock     1 

Sixth    subblock    I  f  115  I           105   I  110 

Seventh     subblock     I  I 

Eighth     subblock     |  J  125  I           120  ]  125 

Ninth    to    fifteenth    subblock,     inclusive    I  145  !           "•  45   |  155 


10.  The  aforesaid  main-block  first-class  rates  for  hauls 
of  100  miles,  or  two  blocks  of  travel,  shall  be  the  same  as 
for  hauls  of  seven  and  eight  subblocks,  and  the  main-block 
first-class  rates  for  hauls  of  150  miles,  or  three  blocks  of 
travel,  shall  be  the  same  as  for  hauls  of  nine  to  fifteen  sub- 
blocks. 

11.  Main-block  and  subblock  second-class  rates  per  100 
pounds,  and  graduated  package  charges  thereunder  for 
weights  from  1  to  99  pounds,  both  inclusive,  shall  be  estab- 
lished and  applied,  not  exceeding  75  per  cent  of  the  corre- 
sponding first-class  rates  and  graduated  charges  contem- 
poraneously applicable  from  and  to  the  same  points. 
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12.  For  the  statement  and  application  of  the  aforesaid 
rates  and  charges,  a  revised  table  of  scales  of  first-class  and 
second-class  rates  per  100  pounds,  and  of  graduated  package 
charges  under  each  such  scale  for  all  weights  from  1  to  99 
pounds,  both  inclusive,  computed  in  accordance  with  the 
aforesaid  formula  as  herein  modified,  shall  be  compiled ;  the 
table  to  consist  of  as  many  scales  as  may  be  necessary  to  the 
statement  of  any  rate  that  may  be  compounded  between  any 
two  points  in  the  United  States,  the  scales  to  be  numbered 
consecutively  from  1  upward;  the  first-class  rate  per  100 
pounds  under  scale  No.  1  to  be  50  cents;  and  the  successive 
first-class  rates  per  100  pounds  to  progress  by  the  addition 
of  5  cents  for  each  consecutive  scale  number. 

And  it  is  further  ordered,  That  this  order  shall  continue 
in  force  and  effect  until  the  further  order  of  the  commission. 

By  the  commission. 

(Seal)  GEORGE  B.  McGINTY, 

Secretary. 
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No.  14787.* 
IN  THE  MATTER  OF  RATES  ON  WOOL  AND  MOHAIR 
FROM  PACIFIC  COAST  AND  INTERMEDIATE  TER- 
RITORY TO  VARIOUS  POINTS. 

(Submitted  March  13,  1924.     Decided  July  8,   1924.) 

1.  Authority    denied    transcontinental    lines    to    establish    or    continue 

lower  rates  on  wool  and  mohair  from  Pacific  coast  terminals 
and  adjacent  points  than  from  intermediate  points  to  eastern 
defined    territories. 

2.  Respondents'   proposed   rates   found   not   justified. 

3.  Present   all-rail   rates    on   wool   and    mohair    in   the    grease,    in    car- 

loads, from  western  territory  of  origin  to  north  Atlantic  ports 
found  unjust  and  unreasonable.  Reasonable  basis  of  maximum 
joint  rates  prescribed.  Fourth-section  relief  authorized  from 
competitive  points  over  circuitous  routes  to  the  extent  indicated 
in    the    report. 

4.  "Westbound  rates  on  wool  and  mohair  in  the  grease,  in  carloads,  to 

Pacific  coast  terminals  found  unreasonable,  and  reasonable  basis 
of  maximum  rates  prescribed  for  the  future  to  apply  either  locally 
or    on    shipments    destined    beyond. 

5.  Request   of   complainant   in  No.    13272    for   joint   rates    and    through 

bills  of  lading  on  wool  and  mohair  from  interior  points  via 
Pacific  coast  terminals  and  the  Panama  Canal  to  north  Atlantic 
ports    denied.      Reparation    denied. 

6.  Failure  of  certain  rail  carriers  to  publish  either  stopping  in  transit 

to  complete  loading  arrangements  or  special  concentration  rates 
to  apply  on  shipments  of  wool  and  mohair  both  eastbound  and 
westbound   found    unjust    and    unreasonable. 

7.  Failure  of  rail  carriers  to  accord  transit  at  Boston,  Mass.,   on   wool 

and  mohair  originating  in  the  West  requiring  out-of-line  or 
back-haul  movement  found  not  unreasonable  or  otherwise  un- 
lawful. 

S.  Failure  of  the  Pennsylvania  and  Baltimore  &  Ohio  Railroads  to  ac- 
cord transit  in  the  Philadelphia  district  on  wool  and  mohair  while 
contemporaneously  maintaining  transit  on  wool  and  mohair  at 
other  points  on  their  lines  found  to  be  unduly  prejudicial.  Undue 
prejudice  ordered  removed. 

9.  Desirability  for  wool-originating  carriers  to  publish  consolidated 
wool   tariffs   discussed. 


*This  report  also  embraces  Investigation  and  Suspension  Docket  No. 
1738.  Wool  and  Mohair  from  Pacific  Coast  and  Intermediate  Points  to  East- 
ern Defined  Territories;  No.  13272,  Boston  "Wool  Trade  Association  v.  Arizona 
&  New  Mexico  Railway  Company  et  al. ,  and  Fourth  Section  Applications  Nos. 
345.  349.  11996,  12012.  12017,  and  12018,  to  the  extent  stated  in  the  body  of 
the    report. 
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10.  Request   for  transit   at  St.   Louis,    Mo.,    on    shipments    of   wool    and 

mohair  from  points  on  the  Atchison,  Topeka  &  Santa  Fe  and  the 
Chicago,  Milwaukee  &  St.  Paul  when  destined  to  north  Atlantic 
ports  denied. 

11.  Request  of  complainant  in  No.  13272  for   through  routes  and  joint 

rates  on  wool  and  mohair  from  points  on  the  Atchison,  Topeka 
&  Santa  Fe  and  other  wool  originating  roads  and  their  connec- 
tions via  the   Canadian  Pacific  to  Boston,  Mass.,   denied. 

H.  A.  Scandrett,  B.  W.  Scandrett,  J.  M.  Souby,  F.  H. 
Wood,  J.  R.  Bell,  E.  W.  Camp,  James  S.  Moore,  Jr.,  J.  E. 
Lyons,  Elmer  Westlake,  R.  J.  Hagman,  J.  A.  Gallaher,  J.  E. 
Spurling,  J.  W.  Johnston,  B.  Levy,  D.  F.  Lyons,  W.  W.  Meyer, 
George  H.  Fernald,  Jr.,  and  James  E.  Gowan  for  rail  car- 
riers; and  Frank  Lyon  of  Luckenbach  Steamship  Company, 
United  American  Lines,  and  American-Hawaiian  Steamship 
Company. 

Raymond  L.  Dillman,  D.  L.  Kelley,  and  C.  A.  Carr  for 
Board  of  Railroad  Commissioners  of  South  Dakota;  E.  G. 
Toomey,  for  Board  of  Railroad  Commissioners  of  Montana; 
E.  M.  Sweeley  for  Public  Utilities  Commission  of  Idaho;  H. 
H.  Cleland  and  0.  0.  Calderhead  for  Department  of  Public 
Works  of  Washington  and  Washington  Wool  Growers'  Asso- 
ciation; William  P.  Ellis  for  Public  Service  Commission  of 
Oregon;  J.  F.  Shaughnessy  for  Public  Service  Commission  of 
Nevada  and  Nevada  Wool  Growers'  Association;  Amos  A. 
Betts  for  Arizona  Corporation  Commission;  and  Hugh  H. 
Williams,  J.  M.  Luna,  and  E.  F.  Coard  for  State  Corporation 
Commission  of  New  Mexico. 

H.  W.  Prickett  for  National  Wool  Growers'  Association, 
Utah  State  Wool  Growers'  Association,  and  New  Mexico 
Wool  Growers'  Association ;  F.  R.  Marshall  for  National 
Wool  Growers'  Association ;  H.  A.  Davis  for  Boston  Wool 
Trade  Association ;  Jones,  Blaine  &  Jones  for  Arizona  Wool 
Growers'  Association,  Graham  &  Gila  Counties  Traffic  Asso- 
ciation, and  Arizona  Packing  Company;  D.  R.  Johnson  for 
Arizona  Wool  Growers'  Association;  Teal,  Winfree,  Johnson 
&  McCulloch  for  Portland  Chamber  of  Commerce,  Pacific  Co- 
operative Wool  Growers'  Association,  and  Portland  Traffic  & 
Transportation  Association;  Gus  C.  Moser  for  port  of  Port- 
land; George  B.  Graff  for  Boise  Chamber  of  Commerce; 
Clark  &  La  Roe,  Frederick  E.  Brown,  and  Alban  Eavenson 
for  Philadelphia  Wool  &  Textile  Association  and  Eavenson  & 
Levering  Company ;  P.  W.  Coyle  and  William  J.  Anderson  for 
St.  Louis  Chamber  of  Commerce  and  B.  Harris  Wool  Com- 
pany; and  L.  H.  Tryon  and  A.  C.  Schlesinger  for  California 
Wool  Trade  Association  and  California  Wool  Growers'  Asso- 
ciation. 
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George  H.  Fernald,  Jr.,  for  Trunk  Line  Association, 
Central  Freight  Association,  and  New  England  Freight  Asso- 
ciation; and  Edward  W.  Pride  for  B.  Harris  Wool  Company, 
interveners  in  No.  13272. 

Report  of  the  Commission. 

By  the  Commission: 

Exceptions  to  the  report  proposed  by  the  examiner  were 
filed  by  the  parties,  and  the  case  orally  argued.  Our  conclu- 
sions differ  in  some  respects  from  those  proposed  by  him. 

This  is  a  general  investigation  into  the  rates,  rules, 
regulations,  and  practices  covering  the  transporation  of 
wool  and  mohair  from  the  Pacific  coast  and  intermediate 
territory  to  eastern  destinations,  and  from  said  intermediate 
territory  to  and  via  the  Pacific  ports,  with  which  are  con- 
solidated various  other  proceedings  involving  some  of  the 
same  questions. 

By  fourth-section  order  No.  2814,  entered  in  May,  1913, 
in  Re  Transportation  of  Wool,  Hides,  and  Pelts,  23  I.  C.  C. 
151,  25  I.  C.  C.  185,  and  25  I.  C.  C.  675,  hereinafter  referred 
to  as  the  First  Wool  Investigation,  the  transcontinental  rail 
lines  were  authorized  to  maintain  from  Pacific  coast  ter- 
minals to  eastern  defined  territories,  lower  rates  on  wool 
and  mohair,  in  carloads,  than  applied  from  intermediate 
points.  In  June  and  July,  1921,  new  fourth-section  applica- 
tions were  filed,  in  which  the  transcontinental  lines  sought 
authority  to  establish  still  lower  rates  from  Pacific  coast 
terminals  and  to  thus  increase  the  disparities  against  inter- 
mediate points,  but  these  were  denied,  as  were  also  the 
earlier  applications  which  had  been  reopened  and  considered 
therewith.  Transcontinental  Wool  Cases,  1922,  74  I.  C.  C. 
99,  decided  October  30,  1922,  and  hereinafter  referred  to  as 
the  1922  Applications.  Following  that  decision  and  in  pur- 
ported conformity  with  the  order,  the  carriers  filed  new 
schedules  to  become  effective  February  10,  1923,  proposing 
a  general  readjustment  in  the  rates  on  wool  and  mohair,  in 
carloads,  from  Pacific  coast  and  intermediate  territory. 
Substantial  increases  were  proposed  from  all  Pacific  coast 
and  near-by  points  and,  generally  speaking,  either  reduc- 
tions or  no  changes  from  intermediate  territory.  Upon  pro- 
tests of  the  Department  of  Public  Works  of  Washington,  the 
Oregon  Wool  Growers'  Association,  and  on  behalf  of  wool 
growers  and  shippers  in  Idaho,  eastern  Oregon,  and  Wash- 
ington the  schedules  were  suspended,  and  upon  motion  of 
the  carriers  the  1922  Applications  were  reopened  and  con- 
solidated for  rehearing  with  the  suspension  proceeding.  The 
effective  date  of  the  order  therein  has  been  indefinitely  de- 
ferred by  the  carriers  pending  disposition  of  these  proceed- 
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ings,  and   the  respondents  are  voluntarily  holding  the   sus- 
pended schedules  in  abeyance  until  November  1,  1924. 

In  view  of  the  desirability  of  considering  at  the  same 
time  the  reasonableness  and  propriety  of  the  westbound  rates 
on  wool  and  mohair  in  order  to  have  the  entire  wool  situation 
before  us,  and  to  be  able  to  deal  more  comprehensively  with 
all  phases  of  the  matter,  we  entered  upon  this  general  in- 
vestigation into  the  reasonableness  and  propriety  of  the 
rates,  rules,  regulations,  transit  arrangements,  and  mini- 
mum carload  weights  on  wool  and  mohair  from  the  Pacific 
coast  and  intermediate  territory  west  of  the  eastern  bound- 
aries of  the  Dakotas,  Nebraska,  Kansas,  Oklahoma,  and 
Texas,  via  all  rail  to  all  points  east  of  said  line;  and  from 
said  intermediate  territory  via  rail-and-water  route,  to  the 
Atlantic  ports;  and  from  said  intermediate  territory  via 
rail  to  the  Pacific  ports,  locally,  and  as  proportional  rates 
on  traffic  moving  beyond  in  coastwise  transportation  to  or 
via  the  Atlantic  seaboard  ports,  with  the  view  of  prescribing 
reasonable,  proper,  nondiscriminatory,  nonprejudicial,  and 
otherwise  lawful  rates,  rules,  regulations,  transit  arrange- 
ments, and  minimum  carload  weights  for  said  traffic,  if  the 
present  are  found  to  be  unlawful.  No.  13272,  Boston  Wool 
Trade  Asso.  v.  A.  &  N.  M.  Ry.  Co.,  which  involved  similar 
questions  and  which  had  been  heard  but  not  decided,  was 
consolidated  and  reheard  with  this  investigation,  as  were 
also  the  1922  Applications.  The  suspension  proceeding  was 
likewise  heard  in  connection  with  this  investigation. 

Unless  otherwise  specified  rates  are  stated  in  cents  per 
100  pounds  and  are  those  in  effect  at  the  time  of  the  hear- 
ings in  April,  May,  and  June,  1923.  The  Southern  Pacific 
and  the  Atchison,  Topeka  &  Santa  Fe  have  since  under  special 
permission  made  reductions  in  their  rates  on  wool  in  the 
grease,  in  sacks  or  in  bales  compressed  to  a  density  of  less 
than  19  pounds  per  cubic  foot,  to  $2.70  for  certain  points 
in  Arizona  and  New  Mexico  to  eastern  destinations.  The 
evidence  was  confined  almost  solely  to  wool,  but  wool  and 
mohair  take  the  same  rates  and  ratings,  and  for  the  pur- 
poses of  this  report  the  term  wool  generally  includes  mohair. 
Only  carload  traffic  will  be  considered.  The  movement  of 
wool  in  less  than  carloads  is  negligible,  and  the  record  does 
not  contain  sufficient  evidence  upon  which  to  base  a  find- 
ing regarding  the  rates  on  this  traffic. 

The  different  kinds  of  wool  which  will  be  referred  to  are 
wool  in  the  grease,  scoured  wool,  and  pulled  wool.  These  are 
defined  in  Boston  Wool  Trade  Asso.  v.  A.  &  S.  Ry.  Co.,  64  I. 
C.  C.  365,  at  page  367,  as  follows: 
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"Wool  in  the  grease"  is  the  commercial  designa- 
tion of  wool  before  removal  of  the  grease,  dust,  and 
other  foreign  substances  which,  in  western  territory, 
comprise  about  two-thirds  of  the  weight.  It  is 
called  "fleece"  wool  when  obtained  by  shearing  the 
live  animal  and  "pulled"  wool  when  removed  from 
the  pelt  of  a  dead  animal  by  chemical  process  or 
sweating.  Wool  from  which  the  grease,  dirt,  etc., 
has  been  cleaned  is  known  as  "scoured"  wool.  Scour- 
ed wool  is  assorted  and  graded,  and  made  ready  for 
the  spinner  by  carding  and  combing. 

The  rates  sought  to  be  established  in  the  1922  Applica- 
tions, which,  as  stated,  were  denied,  are  shown  in  cents  per 
100  pounds  at  page  99  of  that  report  as  follows : 

Wool  in  the  grease,  in  bales,  compressed  to  a 
density  of  not  less  than  15  pounds  per  cubic  foot, 
minimum  weight  24,000  pounds,  $1.35,  from  Calif- 
ornia terminals  only. 

Wool  in  the  grease,  in  bales,  compressed  to  a 
density  of  not  less  than  19  pounds  per  cubic  foot, 
minimum  weight  32,000  pounds,  $1.35  from  north 
Pacific  coast  terminals  only. 

Wool  in  the  grease,  in  sacks,  35  cents  higher 
than  in  bales,  this  being  the  differential  observed 
by  the  water  lines.  The  proposed  minimum  weight 
is  not  stated. 

Wool,  scoured,  in  bales,  compressed  to  a  density 
of  not  less  than  10  pounds  per  cubic  foot,  minimum 
weight  20,000  pounds,  $1.75  from  California  ter- 
minals, and  the  same  rate  from  north  coast  ter- 
minals, except  that  it  shall  be  subject  to  a  minimum 
weight  of  24,000  pounds. 

Wool,  pulled,  in  bales,  compressed  to  a  density 
of  not  less  than  12  pounds  per  cubic  foot,  minimum 
weight  24,000  pounds,  $1.50  from  both  California 
and  north  Pacific  coast  terminals. 

The  above  minimum  weights  are  for  cars  of 
standard  size,  and  are  subject  to  the  graded  mini- 
mums  for  larger  cars,  as  provided  by  rule  34  of 
western  classification. 

At  the  hearings  the  carriers  modified  their  applications. 
From  the  terminals  they  seek  the  same  rates  on  wool  in  the 
grease,  in  sacks  and  in  bales,  as  named  in  the  1922  Applica- 
tions, but  with  higher  minimum  weights.  Under  this 
amended  basis  they  seek  to  justify  the  departures  from  the 
terminals  by  increasing  the   minimum   weights   on   wool   in 
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the  grease,  in  sacks,  from  26,880  pounds  to  30,000  pounds, 
and  in  bales  from  35,840  pounds  to  40,000  pounds  in  cars  39 
feet  6  inches  to  40  feet  6  inches  long,  hereinafter  referred 
to  as  40-foot  cars.  These  cars,  because  of  their  cubic  ca- 
pacity, are  the  most  desirable  for  wool  loading.  No  minima 
are  proposed  for  shorter  cars  and  the  carriers  contend  that 
they  will  be  able  at  all  times  to  furnish  40-foot  cars  for 
loading  from  the  terminals.  It  is  apparent  that  40-foot 
cars  are  generally  desired  and  used  by  the  wool  shippers, 
but  we  can  not  look  with  favor  upon  a  proposal  of  this  kind 
which  does  not  provide  for  a  minimum  for  cars  of  shorter 
length.  On  the  other  hand,  if  it  be  assumed  that  re- 
spondents intend  to  apply  these  increased  minima  for  cars 
of  40  feet  and  less  in  length,  it  is  evident  that  for  the  cars 
less  than  40  feet  long  the  minimum  will  exceed  the  loading 
capacity.  We  have  frequently  found  unreasonable  minimum 
weights  which  exceed  the  loading  capacity.  On  scoured  wool 
a  rate  of  $2.10  is  proposed,  minimum  weight  24,000  pounds, 
for  the  36-foot  car,  to  apply  from  north  Pacific  coast  ter- 
minals only.  No  relief  is  sought  on  pulled  and  scoured  wool 
from  the  California  terminals.  Frorn^,  intermediate  points 
the  all-rail  rates  of  the  carriers  serving  the  California  ter- 
minals are  proposed  to  be  made  on  combination  of  the  fourth- 
class  rate  from  those  points  to  the  lowest-rated  terminal 
plus  the  rates  from  the  terminal  to  eastern  destinations,  ap- 
plying in  connection  therewith  a  minimum  carload  weight 
of  24,000  pounds  on  wool  in  the  grease,  in  sacks,  and  32,000 
pounds  on  wool  in  the  grease,  in  bales,  for  the  36-foot  car, 
with  higher  minima  for  cars  of  greater  length,  but  subject 
to  rates  of  $2.70  on  wool  in  the  grease,  in  sacks,  and  $2.35 
on  wool  in  the  grease,  in  bales,  to  be  applied  as  maxima  at 
intermediate  points. 

The  steamship  port-to-port  rates  in  effect  at  the  time  of 
the  hearing  were  90  cents  on  sacked  wool  and  70  cents  on 
baled  wool  in  the  grease.  On  scoured  wool  in  bales  the  rate 
was  90  cents.  Via  rail-and-water  route  the  rates  are  made 
on  the  basis  of  fourth  class  to  the  coast  plus  the  steamship 
rates  beyond.  In  addition  there  are  certain  incidental 
charges.  These  include  unloading  and  wharfage  charges  at 
the  Pacific  ports,  marine  insurance,  and  wharfage  and  handl- 
ing charges  at  the  Atlantic  ports.  These  incidental  charges, 
as  testified  by  the  representative  of  the  Boston  Wool  Trade 
Association  and  accepted  by  the  carriers,  amount  to  ap- 
proximately 35  cents  when  shipments  move  via  the  north 
Pacific  ports  and  30  cents  when  moved  via  the  California 
ports. 

The  northern  lines,  the  Union  Pacific,  Oregon  Short 
Line,  Oregon-Washington  Railroad  &  Navigation  Company, 
Spokane,  Portland  &  Seattle,  Great  Northern,  and  Northern 
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Pacific,  which  serve  the  heaviest  wool-producing  States  in  the 
territory  under  consideration,  seek  to  continue  the  present 
method  of  constructing  their  all-rail  rates  from  intermediate 
points  by  using  the  fourth-class  rate  to  the  nearest  port 
plus  the  water  rate  from  that  port  as  increased  by  the  in- 
cidental charges.  Up  to  the  present  time  these  northern 
carriers  have  regarded  the  incidental  charges  as  26.5  cents, 
and  since  June  6,  1922,  have  used  that  figure  in  constructing 
their  published  through  rates  from  the  interior.  Since  they 
now  find  these  charges  amount  to  35  cents  they  propose  to 
use  that  figure.  However,  the  present  rates  are  based  on  a 
water  rate  of  $1.25  on  sacked  wool  and  90  cents  on  baled 
wool  while  the  water  rates  at  time  of  the  hearings  were  90 
cents  and  70  cents,  respectively.  Consequently  under  the 
amended  applications  the  through  rates  from  intermediate 
points  adjacent  to  the  Pacific  coast  would  be  considerably 
lower  than  the  present  rates,  which  would  have  the  effect 
of  reducing  the  disparities  as  between  the  coast  cities  and 
near-by  interior  points,  but,  on  the  other  hand,  would  result 
in  increasing  the  disparities  as  between  these  points  and 
farther  inland  points  which  take  considerably  higher  rates 
and  in  which  no  change  is  proposed.  From  intermediate 
points  the  carriers  would  observe  a  minimum  rate  of  $1.80 
on  wool  in  the  grease,  in  sacks,  and  on  wool  in  the  grease, 
in  bales,  a  rate  25  cents  lower  than  in  sacks.  For  example, 
the  fourth-class  rate  from  Arlington,  Oreg.,  to  Portland, 
Oreg.,  140  miles,  is  49.5  cents,  to  which  would  be  added  the 
water  rate  of  90  cents  plus  incidental  charges  of  35  cents, 
making  a  total  charge  of  $1,745,  but  under  the  minimum- 
rate  provision  the  rate  to  be  applied  from  Arlington  to  Bos- 
ton, Mass.,  is  $1.80,  as  compared  with  the  $2.01  rate  now  in 
effect.  The  same  shipment  could  move  via  rail-and-water 
route,  at  a  rate  of  $1,745,  or  at  a  differential  of  only  5.5 
cents  under  the  all-rail  rate.  At  points  west  of  Arlington, 
that  is,  west  of  the  most  eastern  point  where  the  minima  of 
$1.80  on  sacked  wool  and  $1.55  on  baled  wool  would  apply, 
the  differential  in  favor  of  the  steamship  lines  increases  until 
the  maximum  of  45  cents  on  sacked  wool  and  30  cents  on 
baled  wool  is  reached  at  the  terminals.  The  carriers  serving 
the  California  terminals  propose  to  maintain  differentials 
over  the  rail-and-water  rates  of  50  cents  on  wool  in  the 
grease,  in  sacks,  and  35  cents  on  wool  in  the  grease,  in 
bales,  both  from  the  terminals  and  from  interior  points. 
The  Chicago,  Milwaukee  &  St.  Paul,  hereinafter  called  the 
Milwaukee,  one  of  the  north-coast  lines,  proposes  to  estab- 
lish its  rates  on  the  same  basis  as  the  California  lines. 

The  following  table  shows  the  rates,  minimum  weights, 
and   the   earnings   from   Pacific   coast   terminals    under   the 


BOARD    OF    RAILROAD    COMMISSIONERS 


381 


present  rates,  under  those  proposed  in  the  1922  Applications, 
and  in  the  instant  case: 


To  Boston .  Mass. 
(3,300  miles) 

Rate 
Cents 

Minimum 
Weight 
Pounds 

Earn- 
ings 
per  car 

Car- 
mile 
earn- 
ings 

Cents 

Ton- 
mile 

earn- 
ings 

Mills 

Wool    in   grease,    in    bales: 

Present 150  |     *32,000 

Proposed     in     1922    Applications I  135   |       32,000 

Proposed    in    1922    Applications I  135   |    **24,000 

Proposed    in    instant    case j  135  j       40.000 

Wool   in   grease,    in    sacks: 

Present     ***195 

Proposed    in     1022    application  170 

Proposed    in    instant    case 170 

Scoured   wool  in  bales: 

Present      [  225  ; 

Present     |  fl95 

Proposed    in     1922    Applications |  175 

Proposed    in    1922    Applications.  175 

Proposed    in    instant    case |  §210 

Pulled    wool    in    bales: 

Present     fl65 

Proposed    in    1922    Applications i  150 


24.000  I 

t  I 

30.000  I 

I 

24,000  | 

24,000 

*  20. 000 

24,000  | 


$480 
132 
324   | 
540 

168 

510  i 
540 


14.5 
13.3 
9.1 

16.4 

1  1.2 

t 
15.4 

16.4 


420 
350 
504 


12.7 
10.6 

15.2 


24.IKMI 


::i;n 


10.9 


9.1 
8.2 
8.2 
8.2 

11.8 


10.6 
10.6 

12.7 


*From   California   terminals   the   rate  applies    any   quantity. 
**From   California   terminals   only. 
***From    California   terminals   only    (San   Francisco   and   group). 
JNot   stated. 

tFrom   California   terminals   only  and   applies  any   quantity. 
§From  north  coast  only. 

The  present  and  proposed  rates  to  Boston  on  wool  in  the 
grease,  in  sacks,  from  representative  interior  Union  Pacific 
system  points,  the  earnings  per  car  under  the  proposed  rates, 
and  the  distances  to  Portland  and  Boston  are  shown  below: 


From- 


Distance 

Distance 

to 

to 

Fortland 

Boston 

Present 
rate 


Mini- 
mum 
weight 


Proposed 
rate 


Earn- 
ings 
per  car 


Troutdale.     Oreg | 

Arlington.     Oreg | 

Pendleton.     Oreg | 

Baker,     Oreg 

Huntington.     Oreg | 

Boise.     Idaho     j 

Mountain  Home.     Idaho. J 

Pocatello.     Idaho    | 

Soda    Springs,    Idaho I 


les     | 

Miles    ! 

Cents 

Pounds 

Cents 

18  1 

3,284 

185 

24,000   | 

ISO 

$432 

I  in 

3.160 

201 

24,000 

ISO 

432 

21S   1 

3,084    1 

213 

24,00(1   1 

1S6.5 

448 

344 

2,958   [ 

236 

24,000   [ 

209.5 

503 

392  1 

2,910 

244 

24,000   1 

217.5 

522 

19  1    ' 

2,808 

260 

24,000   I 

233.5 

560 

529 

2,  77:: 

26S.5 

24.000   1 

242 

5S1 

719 

2,583 

281 

24,000   | 

267 

641 

7N7 

2.  515 

072 

"    2'4,000 

270 

64S 

From  the  above  tables  it  will  be  noted  that,  while  under 
the  carriers'  proposal  to  increase  the  minima  at  the  terminals 
the  earnings  at  those  points  would  exceed  $500  per  car,  at 
Troutdale,  a  point  only  18  miles  east  of  Portland,  the  earn- 
ings per  car  based  on  the  carload  minimum  would  be  con- 
siderably less,  and  this  condition  is  reflected  for  a  distance 
of  approximately  350  miles  eastward.     Much  testimonv  was 
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introduced  to  show  the  differential  under  the  all-rail  rates 
necessary  to  attract  wool  shipments  to  move  by  water. 
Several  witnesses  took  the  position  that  any  difference  under 
the  all-rail  rates  would  divert  the  traffic,  but  the  figures 
generally  ranged  from  20  to  50  cents  per  100  pounds,  depend- 
ing upon  the  condition  of  the  wool  market  and  the  time  of 
the  year  when  the  wool  is  shipped. 

In  the  1922  Applications,  supra,  we  said,  at  page  103: 

In  considering  the  above  table  allowance  should 
be  made  for  the  fact  that  the  earnings  per  car 
and  per  car-mile  are  based  on  the  minimum  weights. 
Wool  often  loads  in  excess  of  the  minima,  but  not 
heavily.  The  only  rate  in  the  table  that  yields  in 
excess  of  $500  per  car  on  the  basis  of  the  minimum 
weight  is  that  on  scoured  wool  from  the  north  Pac- 
ific coast  terminals.  Several  of  them  yield  much 
less  than  $500,  particularly  the  any-quality  rates. 
The  earnings  from  the  California  terminals  are  less 
than  from  the  north  Pacific  coast  terminals. 

Counsel  for  the  carriers  said  that  in  view  of  this  state- 
ment, which  apparently  reflected  some  doubt  on  our  part  as 
to  whether  the  proposed  rates  would  be  reasonably  com- 
pensatory, they  now  propose  to  increase  the  minima  from 
the  terminals  in  order  to  bring  the  yield  per  car  in  excess 
of  $500.  But  we  did  not  attempt  to  make  revenues  per  car 
of  $500  the  yardstick  by  which  to  measure  a  "reasonably 
compensatory"  rate.  What  is  implied  in  that  term  and  what 
is  necessary  to  be  shown  in  order  to  justify  relief  from  the 
long-ancl-short-haul  provision  of  section  4  appears  more 
clearly  in  our  decision  in  Transcontinental  Cases  of  1922, 
74  I.  C.  C.  48,  wherein,  at  page  71,  we  said: 

In  the  light  of  these  and  similar  considerations, 
we  are  of  opinion  and  find  that  in  the  administra- 
tion of  the  fourth  section  the  words  "reasonably 
compensatory"  imply  that  a  rate  properly  so  de- 
scribed must  (1)  cover  and  more  than  cover  the 
extra  or  additional  expenses  incurred  in  handling  the 
traffic  to  which  it  applies;  (2)  be  no  lower  than 
necessary  to  meet  existing  competition ;  (3)  not  be 
so  low  as  to  threaten  the  extinction  of  legitimate 
competition  by  water  carriers ;  and  (4)  not  impose 
an  undue  burden  on  other  traffic  or  jeopardize  the 
appropriate  return  on  the  value  of  carrier  property 
generally,  as  contemplated  in  section  15a  of  the 
act.  It  may  be  added  that  rates  of  this  character 
ought,  wherever  possible,  to  bear  some  relation  to 
the  value  of  the  commodity  carried  and  the  value 
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of  the  service  rendered  in  connection  therewith.  We 
also  find  that  where  carriers  apply  for  relief  from 
the  long-and-short-haul  clause  of  the  fourth  section 
and  propose  the  application  of  rates  which  they 
designate  as  "reasonably  compensatory,"  they  should 
affirmatively  show  that  the  rates  proposed  con- 
form to  the  criteria  indicated  above.  It  goes  with- 
out saying  that  carriers  should  not  propose  rates  or 
rate  structures  for  approval  in  a  fourth  section  ap- 
plication which  create  infractions  of  other  provisions 
of  the  interstate  commerce  act,  and  particularly  of 
section  3. 

One  of  the  exhibits  introduced  on  behalf  of  the  Union 
Pacific  system  shows  that  the  average  loading  from  the 
north  Pacific  ports  to  Atlantic  seaboard  points  for  the  years 
1921  and  1922  in  cars  of  all  sizes  was  32,455  pounds  for 
wool  in  the  grease,  in  sacks,  and  50,850  pounds  for  wool  in 
the  grease,  in  bales.  But  the  carriers  state  in  their  brief  of 
exceptions  that  the  record  is  in  error  and  that  it  should  have 
read  32,455  pounds  as  the  average  loading  of  sacked  wool 
to  Portland.  The  movement  from  the  terminals  is  to  a  very 
large  extent  in  bales,  but  from  the  interior  the  wool  is  ship- 
ped in  sacks,  the  movement  in  bales  being  negligible.  The 
record,  however,  warrants  the  statement  that  the  average 
loading  of  40-foot  cars  both  from  the  terminals  and  from 
the  interior  is  in  excess  of  the  proposed  minima.  On  argu- 
ment counsel  for  the  carriers  stated  that  the  average  loading 
of  sacked  wool  in  cars  of  all  sizes  is  approximately  31,000 
pounds  per  car. 

Originally  the  rates  on  wool  from  the  interior  were  pre- 
dicated on  the  fourth-class  rate  into  the  terminals  plus  the 
all-rail  rate  east-bound.  Since  June  6,  1922,  the  northern 
lines,  as  previously  stated,  have  published  rates  on  the  basis 
of  the  fourth-class  rate  to  the  terminals  plus  the  then  pre- 
vailing rate  of  $1.25  on  wool  in  the  grease,  in  sacks,  plus 
26.5  cents  covering  insurance  and  handling  charges  at  the 
ports.  The  Union  Pacific  system  also  publishes  a  transit 
arrangement  under  which  wool  in  the  grease,  in  sacks,  any 
quanity,  may  be  shipped  from  points  on  the  Oregon-Wash- 
ington Railroad  &  Navigation  lines  and  the  Camas  Prairie 
Railroad  to  Portland  and  other  intermediate  points  for  as- 
sorting, grading,  and  baling,  and  subsequently  forwarded  by 
rail  to  eastern  destinations  on  the  basis  of  the  baled-wool 
rate  and  minimum  weight  applicable  on  the  date  of  original 
shipment  from  the  interior  point  of  origin  to  final  destina- 
tion. They  propose  to  continue  this  arrangement,  but  to  do 
so  on  the  basis  of  the  local  rate  to  the  port  plus  the  water 
rate  of  90  cents  plus  incidental  charges  of  35  cents.     In  ad- 
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dition,  they  now  propose  to  publish  a  charge  to  cover  the 
cost  of  the  service  incidental  to  the  back-haul  transit  move- 
ment as  follows: 

Cents 

From  points  not  in  excess   of  100  miles  from  Portland 10 

From  points  over  100  miles,  and  not  in  excess  of  200  miles  from  Portland..  15 
From  points  over  200  miles,  and  not  in  excess  of  350  miles  from  Portland..  20 
From  points  over  350  miles,    and  not  in  excess  of  500  miles  from  Portland..     25 

For  example,  a  shipment  of  wool  in  the  grease,  in  sacks, 
weighing  24,000  pounds  originating  at  Pendleton,  218  miles 
from  Portland,  may  be  shipped  to  Portland  at  the  local 
fourth-class  rate  of  61.5  cents,  total  $147.60.  Subsequently, 
after  assorting,  grading,  and  baling,  the  shipment  may  be 
forwarded  to  Boston  through  Pendleton,  the  point  of  origin, 
at  the  baled  rate  of  $1,615  applicable  from  Pendleton.  On 
the  basis  of  the  carload  minimum  of  32,000  pounds  these 
charges  would  amount  to  $516.80.  To  this  amount  should 
be  added  the  proposed  back-haul  charges  of  20  cents  per 
100  pounds,  or  $48,  and  the  local  charges  to  Portland  of 
$147.60  should  be  deducted,  which  would  result  in  total 
revenues  of  $417.20  for  the  haul  from  Portland  to  Boston, 
instead  of  $540  per  minimum  car  as  proposed  from  the  ter- 
minals under  the  fourth-section  basis.  Thus  it  is  apparent 
that  very  little  wool  would  move  under  the  rates  and  min- 
imum weights  proposed  from  the  north-coast  terminals  and 
that  the  proposed  increased  minima  would  be  merely  paper 
increases. 

Practically  no  wool  originates  at  the  terminals.  The 
most  westerly  points  from  which  it  is  shipped  in  substantial 
quantities  are  more  than  125  miles  from  the  coast.  Adequate 
facilities  for  grading,  scouring,  and  compressing  do  not  exist 
in  the  interior.  Principally  for  this  reason  the  wool  is  moved 
to  the  Pacific  coast  terminals  in  large  volume  in  the  grease, 
in  sacks.  At  the  terminals,  and  particularly  at  Portland, 
which  is  one  of  the  largest  primary  wool  markets  in  the 
United  States,  the  wool  is  assorted,  graded,  baled,  and  stored, 
and  subsequently  shipped  east,  a  large  percentage  moving 
by  water  to  B^ton  and  Philadelphia,  Pa.  The  rail  carriers 
frankly  admitted  that  they  did  not  expect  the  proposed 
rates  from  the  ports  to  be  low  enough  to  meet  the  water 
competition,  yet  their  proposal  to  increase  the  minimum 
weights  applies  only  from  the  ports. 

From  the  interior  the  minimum  carload  weight  for  the 
transportation  of  wool  and  mohair,  in  the  grease,  in  sacks  or 
in  bales,  compressed  to  a  density  of  less  than  19  pounds  per 
cubic  foot  is  24,000  pounds  for  cars  36  feet  6  inches  in 
length,  inside  measurement,  subject  to  rule  34  of  the 
western  classification ;  and  when  shipped  in  bales,  com- 
pressed to  a  density  of  not  less  than   19  pounds  per  cubic 


BOARD    OF    RAILROAD    COMMISSIONERS  385 

foot  the  minimum  weight  is  32,000  pounds  for  cars  36 
feet  6  inches  in  length,  inside  measurement,  with  increased 
minima  for  cars  of  greater  length.  These  minimum  weights 
are  satisfactory  to  all  the  woolgrowing  interests,  but  it  is 
urged  by  some  of  the  wool  shippers,  and  opposed  by  others, 
that  the  rates  on  baled  wool  should  be  made  to  apply  on 
sacked  wool  in  instances  where  the  sacked  wool  is  in  fact 
loaded  to  a  density  of  19  pounds.  In  other  words,  those 
favoring  this  proposal  in  effect  urge  that  the  baled-wool 
rates  should  be  applied  when  the  sacked-wool  loading  equals 
or  exceeds  the  minimum  prescribed  for  baled  wool.  It  clearly 
appears  that  it  is  impossible  to  load  sacked  wool  as  heavily 
as  baled  wool.  In  denying  a  similar  request  in  the  First 
Wool  Investigation,  at  25  I.  C.  C.  188,  we  said: 

This  argument  overlooks  the  fact  that  no  com- 
modity is  loaded  always  to  its  exact  minimum.  It 
usually  happens  that  the  actual  loading  very  con- 
siderably exceeds  the  minimum  prescribed.  What 
has  been  already  said  indicates  that  in  case  of  wool 
it  would  be  impossible  to  prescribe  a  minimum 
which  would  just  fit  every  car,  since  the  weight  of 
the  wool  varies  considerably,  sack  for  sack.  The 
same  thing  is  to  a  degree  true  of  baled  wool.  A 
minimum  of  24,000  pounds  for  sacked  wool  means 
that  the  average  loading  ,will  considerably  exceed 
24,000  pounds,  and  a  minimum  of  32,000  pounds  for 
baled  wool  of  the  density  required  also  means  that 
baled  wool  will  be  upon  the  average  loaded  much  be- 
yond that  figure. 

Wool  from  this  western  territory  moves  in  large  part 
to  Atlantic  ports  and  it  is  contended  by  the  rail  carriers  that 
the  situation  in  this  regard  is  substantially  different  from 
the  movement  of  any  other  commodities. 

Upon  brief  the  Luckenbach  and  the  American-Hawaiian 
Steamship  Companies  state  that  while  high  rates  via  the 
steamship  lines  would  seem  to  be  in  the  interest  of  the  rail- 
roads, their  impelling  motive  under  the  pending  applications, 
as  indicated  by  the  testimony  of  the  rail  carriers'  witnesses, 
is  either  to  cripple  the  water  lines  by  compelling  them  to 
continue  unduly  low  rates,  or  a  determination  to  prefer  ship- 
pers at  and  near  the  Pacific  coast  in  the  matter  of  excessively 
low  rates  as  compared  with  their  competitors  in  the  in- 
terior. They  urge  that  no  adjustment  should  be  authorized 
which  would  take  from  the  steamship  lines  the  relatively 
"trifling"  tonnage  they  now  handle  between  the  coasts,  par- 
ticularly in  view  of  the  declared  policy  of  the  Congress,  as 
expressed  in  section  8  of  the  merchant  marine  act,  1920, 
and  in  section  500  of  the  transportation  act,  1920,  to  promote, 


386  MONTANA     UTILITIES    REPORTS 

encourage,  and  develop  water  transportation,  service,  and 
facilities,  in  connection  with  the  commerce  of  the  United 
States,  and  to  foster  and  preserve  in  full  vigor  both  rail  and 
water  transportation. 

The  State  commissions  of  Nevada,  Arizona,  and  New 
Mexico,  a  large  majority  of  the  members  of  the  National 
Wool  Growers'  Association,  the  Utah  State  Wool  Growers' 
Association,  and  the  Nevada  Wool  Growers'  Association  op- 
pose the  granting  of  fourth-section  relief.  The  Washington 
and  Oregon  Wool  Growers'  Associations,  the  Port  of  Port- 
land authorities,  and  various  wool  growers  and  buyers  in 
California  and  the  Pacific  Northwest  support  the  applica- 
tions. 

In  support  of  their  contention  that  the  proposed  rates 
are  reasonably  compensatory,  the  rail  carriers  rely  mainly, 
as  in  the  1922  Applications,  upon  a  comparison  of  the  rates 
and  revenues  on  wool  from  the  Pacific  coast  terminals  to 
Boston  with  the  present  rates  and  revenues  on  other  com- 
modities from  and  to  the  same  points.  They  state  that 
while  the  rates  on  the  commodities  with  which  comparison 
is  made,  and  which  are  shown  in  Appendix  1  hereto,  are  not 
maximum  reasonable  rates  they  must  be  assumed  to  be 
reasonably  compensatory.  Representatives  of  the  wool- 
shipping  interests,  on  the  other  hand,  introduced  various 
exhibits  to  show  that  the  so-called  additional  traffic  which 
the  rail  carriers  expect  to  move  under  the  proposed  rates 
can  not  be  handled  at  a  less  operating  cost  per  ton-mile  than 
other  traffic  now  handled  eastbound  from  the  terminals 
and  from  interior  points.  It  is  shown  that  for  the  period 
December,  1922,  to  April  15,  1923,  inclusive,  only  10  per 
cent  of  the  cars  moving  eastbound  over  the  Great  Northern, 
Northern  Pacific,  Milwaukee,  and  Union  Pacific  through 
their  respective  division  points  were  empty,  as  compared 
with  a  westbound  empty  movement  of  55  per  cent.  Cars 
are  moved  empty  to  the  Pacific  Northwest  in  large  numbers 
for  eastbound  loading  with  lumber,  canned  good,  dried  fruits, 
etc.  The  principal  witness  for  the  Union  Pacific  system  ad- 
mitted that  the  preponderance  of  empty-car  movement  is 
westbound,  but  took  the  position  that  the  wool  tonnage  is 
desirable  traffic  for  eastbound  loading  inasmuch  as  pract- 
ically all  of  it  moves  during  the  months  of  May,  June,  and 
July,  or  subsequent  to  the  peak  movement  of  the  spring 
traffic  and  prior  to  the  heavier  fall  movement.  The  lines 
serving  California  present  a  somewhat  different  situation. 
Exhibits  introduced  by  the  Atchison,  Topeka  &  Santa  Fe, 
hereinafter  referred  to  as  the  Santa  Fe,  for  example,  show- 
ing the  movement  of  empty  box  and  furniture  cars  passing 
Albuquerque  and  Belen,  N.  Mex.,  indicate  that  for  the  one- 
year  period  ended  March,  1923,  there  were  3,970  cars  moved 
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empty  eastbound  as  compared  with  a  westbound  empty  move- 
ment of  1,170  cars.  Its  representative  testified  that  the 
Santa  Fe  desires  to  secure  loads  for  as  many  of  these  empties 
as  is  possible  and  consequently  it  is  anxious  to  have  the 
wool  move  eastbound.  It  is  significant  to  note  in  this  con- 
nection that  the  Santa  Fe  proposes  to  establish  lower  rates 
from  California  terminals  and  near-by  interior  points  to  the 
east  than  from  Arizona,  notwithstanding  the  showing  that 
during  1922  its  entire  wool  tonnage  moved  directly  to  the  east 
all  rail,  and  that  only  127  tons  moved  to  the  Pacific  coast  dur- 
ing 1921.  The  preponderance  of  the  empty  box-car  move- 
ment on  the  Los  Angeles  &  Salt  Lake  also  is  eastbound. 

The  following  table  taken  from  our  operating  statistics, 
and  introduced  as  an  exhibit,  shows  for  the  different  rail- 
roads the  percentage  of  the  eastbound  loaded  movement  of 
cars  to  the  total  (both  eastbound  and  westbound)  loaded 
movement  for  the  months  of  April,  May,  June,  and  July, 
1922,  the  period  when  most  of  the  wool  from  this  western 
territory  is  shipped: 


Railroad 


r 

|     April 


|Per  cent 

Chicago    &    North    Western I  59.0 

Chicago.    Milwaukee    &    St.    Paul 60.3 

Great    Northern 63.4 

Northern    Pacific    !  63.3 

Oreg-on-W^ash.    R.    R.    &   Navigation   Co.  50.7 

Uchison,    Topeka    &    Santa    Fe |  54.3 

Chicago,     Burlington    &    Quincy i  58.8 

Chicago,     Rock    Island    &    Pacific I  55.3 

Denver  -&    Rio    Grande    Western I  4fi.6 

Oregon    Short    Line 53.fi 

Southern    Pacific    '  49.3 

Union      Pacific I  56.1 


! 

May 

f 
June 

i  'or    tiii 

Per  cent  l 

fin.  4 

58.2   | 

63.0 

62.5  | 

m.  4 

67.  S   I 

65.0 

nt.r,  [ 

52.4 

r.:,.i 

55.0 

56.2 

60.6 

58.  i  : 

36.9 

61.1 

1          49.9 

4S.2 

56.1 

54.9   | 

|          50.7 

56.1    | 

58.0 

■ 

58.2 

1 

July 


Per  c°nt 
57.0 
61. 7 
63.8 
57.0 
54.9 
59 .  3 
60.2 
62.4 
50.fi 
54.2 
57.9 
61.4 


Using  the  carriers'  monthly  reports  for  the  12  months 
ended  December  31,  1923,  as  furnishing  the  latest  data  rela- 
tive to  car  movements  the  following  table  shows  the  loaded 
and  empty  movement  eastbound  and  westbound  in  the  eastern 
and  western  districts: 


Eastern    Western 
district  I  district 


Total    car-miles: 

i  ii  >aded     

Empty  

Total    car-miles,    eastbound: 

i  loaded     

Empty    

Loaded     and     empty     

Total  car  miles,    westbound: 

Loaded       

Empty    

Loaded    and    empty 


Per 


cent 
66.  l 
33.9 

41.2 

8.3 

49.5 

24.9 

25.6 
50.5 


■enl 

(;:,..-, 
.:  i .  5 

37.7 

ii.  e 

49.3 

27. S 
22.9 
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From  the  above  table  it  will  be  noted  that  the  eastbound 
empty  movement  in  the  western  district  is  11.6  per  cent  and 
in  the  eastern  district  is  8.3  per  cent  of  the  total  car  move- 
ment, or  an  excess  empty  movement  eastbound  in  the  west- 
ern district  of  3.3  per  cent  over  that  in  the  eastern  district. 
If  these  figures  represenet  normal  conditions  and  the  per- 
centages of  empty  movement  eastbound  are  those  ordinarily 
required  to  care  for  current  necessities  in  the  way  of  car 
supply,  it  is  obvious  that  any  additional  traffic  eastbound 
which  might  be  obtained  would  call  for  additional  locomotive- 
miles,  train-miles,  and  car-miles  substantially  in  proportion 
to  the  amount  of  such  traffic,  and  it  would  therefore  have 
no  different  status  from  present  traffic  in  respect  of  the 
cost  of  handling,  except  to  the  extent  that  any  additional 
business  contributes  to  a  reduced  cost  per  unit. 

A  striking  example  of  the  disparities  in  the  rates  which 
would  result  if  the  carriers'  applications  should  be  granted 
is  presented  when  the  proposed  rate  of  $1.70  on  wool  in  the 
grease,  in  sacks,  from  Portland  to  Boston,  approximately 
3,300  miles,  is  compared  with  the  proposed  rate  of  $2.70  from 
Soda  Springs,  Idaho,  approximately  800  miles  less  distant, 
or  2,500  miles  from  Boston,  and  the  rate  of  $1.68  from 
Columbus,  Nebr.,  for  a  haul  of  1,600  miles  to  Boston,  or 
less  than  one-half  the  distance  from  Portland  and  at  ap- 
proximately the  same  rate.  This  leads  to  the  Query  whether 
the  rate  of  $2.70  from  Soda  Springs  for  2,500  miles  is  too 
high,  or  the  rate  of  $1.70  from  the  Pacific  coast  for  3,300 
miles  is  too  low.  Similar  disparities  would  be  created  be- 
tween the  California  terminals  and  interior  points.  As 
previously  states  under  the  amended  applications  the 
through  rates  from  intermediate  points  adjacent  to  the 
Pacific  coast  would  be  considerably  lower  than  the  present 
rates,  thus  reducing  the  disparities  as  between  those  points 
and  the  ports,  but,  as  a  matter  of  fact,  no  wool  originates 
at  the  ports.  On  the  other  hand,  the  disparities  will  be  in- 
creased, as  compared  with  wool  shippers  at  the  farther  in- 
land points  who  are  now  paying  considerably  higher  rates, 
and  whose  rates  are  not  proposed  to  be  changed. 

It  is  the  policy  of  the  Congress  as  declared  in  section  8 
of  the  merchant  marine  act,  1920,  and  section  500  of  the 
transportation  act,  1920,  to  promote,  encourage,  and  develop 
transportation  by  water  and  to  foster  and  preserve  in  full 
vigor  both  rail  and  water  transportation.  The  only  traffic 
available  for  the  boat  lines  is  this  transcontinental  traffic, 
which  is  claimed  by  the  water  lines  to  be  negligible  when 
compared  with  the  tonnage  of  the  entire  country  to  which 
the  rail  carriers  have  access.  Furthermore,  as  has  been 
previously  stated,  practically  all  of  the  wool  tonnage  or- 
iginates  at    the   interior;    that    is,    the   wool    is    shipped    in 
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quantities  only  from  points  situated  some  distance  from  the 
coast.  The  following  table  shows  the  nearest  points  to  the 
Pacific  coast  from  which  wool  is  shipped  in  quantities  on 
the  various  lines,  the  distances,  and  the  rates  applicable  to 
the  Pacific  coast  terminals  named: 


Pacific  coast  point     '            Rail  carrier 

i 

Point  of  origin            ' '''          Rate 
tanc 

i  'orl  ii  nil .   ( >reg 

Northei  u  Pacific 
Great  Northern 
do 

Miles 
303 
217 
398 
154 
140 
682 
'     395 
356 
106 

Cents 

74.5 

Seattle    Wash 

65 

Portland,  Oreg.. 

do    

92.5 

Scuttle.    Wash 

Portland,  Oreg.. 

C.M.&St.P      

O.-W.R.&N.Co 

A.  .T.&S.F 

Beverly.      Wash 
Arlington .    Oreg 

69.5 
49.5 

145.5 

San  Pedro.  Calif 

do 

do    

121 

San  Francisco.  Calif 
San  Francisco,  Calif 

Western  Pacific 

Southern  Pacific 

Constantine.     Calif 
Roseville,     Calif 

90.5 

2  1 . 5 

The  rail  carriers  accordingly  secure  a  share  of  the 
revenues  derived  from  the  haul  to  eastern  destinations  by 
transporting  the  wool  to  the  ports,  and  the  steamship  lines 
participate  in  the  movement  beyond,  thus  fostering  and 
preserving  both  rail  and  water  transportation.  Moreover,  it 
is  not  understood  why  the  western  carriers  prefer  to  move 
this  wool  traffic  east-bound  all  rail.  It  is  shown,  for  ex- 
ample, that  the  proposed  rate  on  wool  in  the  grease,  in  sacks, 
from  Lofgreen,  Utah,  a  point  on  the  Los  Angeles  &  Salt 
Lake,  to  Boston  is  $2.70  for  a  haul  of  approximately  2,600 
miles,  whereas  in  the  movement  westbound  to  the  port  of 
East  San  Pedro,  Calif.,  approximately  700  miles,  or  less 
than  one-third  of  the  distance  to  Boston,  the  Los  Angeles  & 
Salt  Lake  would  earn  its  full  local  of  $1.35. 

The  record  is  far  from  convincing  that  granting  the 
applications  would  accomplish  the  results  desired  by  the  rail 
carriers.  One  of  the  witnesses  testifying  on  behalf  of  the 
carriers  serving  the  north  Pacific  coast  points  stated  that 
they  expect  to  secure  very  little  additional  wool  tonnage  un- 
der the  proposed  rates.  Even  if  it  be  assumed  that  the 
rates  proposed  under  fourth-section  relief  would  secure  to 
the  rail  lines  a  substantial  portion  of  the  tonnage  now  mov- 
ing by  water,  the  ultimate  effect,  as  indicated  by  the  record, 
would  be  a  further  reduction  in  the  water  rates  to  avert 
loss  of  tonnage  to  the  water  lines,  and  decreased  earnings  for 
both  the  rail  and  water  carriers. 

At  the  hearings  it  was  stated  that  the  intercoastal  steam- 
ship lines  contemplated  increasing  their  port-to-port  rates. 
Upon  brief  it  appears  that  effective  July  12,  1923,  the  fol- 
lowing conference  any-quanity  rates  were  established: 
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Cents 
Wool    or    mohair,     in    grease,    in    bales    compressed    to    density    of    not    less 

than    15    pounds    per    cubic    foot 75 

Wool    or    mohair,     in    grease,    in    bags 90 

Wool    or    mohair,    scoured,     in    bales    compressed    to    a    density    of    not    less 

than   10   pounds    per    cubic    foot 90 

Wool,    pulled,    in  bales   compressed  to  a  density  of  not  less  than  12   pounds 

per    cubic    foot 105 

The  record  is  replete  with  testimony  concerning  the 
economic  situation  of  the  sheep  industry  in  this  western 
territory.  In  the  First  Wool  Investigation  we  alluded  to  the 
fact  that  the  expense  of  labor  and  of  all  sorts  of  supplies 
had  increased,  and  at  23  I.  C.  C.  155  of  the  decision  we 
said: 

The  free  range  was  the  basis  of  the  sheep  in- 
dustry in  this  region,  and  the  free  range  no  longer 
exists.  The  better  lands  are  being  taken  up  by 
farmers.  Much  is  coming  under  cultivation  through 
irrigation  projects.  The  sheepman  today  must  not 
only  pay  for  the  privilege  of  grazing,  but  he  is 
deprived  of  his  winter  feeding  grounds  and  must 
supply  artificial  food  at  a  great  expense.  In  many 
places  the  water  formerly  available  has  become  pri- 
vate property,  and  this  necessitates  great  outlay 
upon  the  part  of  the  ranchman.  The  serious  condi- 
tion which  confronts  the  grower  of  sheep  in  this 
western  country  is  the  diminishing  quantity  and 
the  continually  increasing  price  of  land  in  its  various 
forms ;  and  this  is  not  a  temporary  but  a  permanent 
condition. 

These  and  other  matters  of  similar  import  were  again 
stressed  at  great  length  upon  the  present  record.  Adverse 
climatic  conditions  are  stated  to  have  prevailed  throughout 
many  of  the  sheep-raising  sections  during  recent  years  and 
to  have  unfavorably  affected  the  industry. 

The  following  table  compiled  from  exhibits  shows,  for 
various  years,  the  number  of  sheep  on  farms  in  the  United 
States,  the  number  in  the  territory  of  origin  covered  by 
this  investigation,  the  percentage  of  sheep  in  the  Western 
States  to  those  in  the  entire  United  States,  the  total  pro- 
duction of  wool  in  the  United  States,  the  production  in  the 
Western  States,  and  the  percentage  of  production  in  the 
Western  States  to  that  in  the  entire  United  States: 
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Sear 


Sllrcp 


Total, 
United 

States 


Total. 
Western 
States 


Per- 
cental 
Western 
States 


Wool 


Total 

production 

United 

States 


Production 

Western 
States 


Irer- 
ceniage 

pro- 
duced. 
Western 
States 


1912  |  52.362,000   |   32.102.000 

1915  |  49,95(1,000   |   31.074,000 

191!i  |  48,880,000   |   30,796,000 

1920  ....  i  3'.t,  025,01m    !    26.1(79,000    I 

1921  |  37,452,000  j  26,277,000   | 

1922  |  36.327.000   |    25.777.000 

I  I  I 


Percentl 
61.5 

63.4 

63.0  | 

69.1  I 
70.0 


Pounds 

30  1,043.400 
285,726,000 
298,258,000 
277,905,000 
273,064,000 


Pounds 
180,356,250 
176,865,000 
178.573,000 
164,877,000 
161,023,000 


n.O  |   261,095,000  |  157,194,000 


Percent 
59.3 
61.9 
59.9 
59.3 
59.0 

I         60.2 


It  will  be  noted  from  the  above  that  the  number  of 
sheep  and  the  production  of  wool  have  been  gradually  de- 
creasing during  the  past  10  years,  although,  as  indicated  by 
the  percentages,  the  decline  in  the  number  of  sheep  and  con- 
sequently in  the  wool  production  has  been  somewhat  more 
marked  in  the  eastern  than  in  the  western  territory.  Con- 
stantly increasing  inroads  have  been  made  upon  the  avail- 
able grazing  lands  through  conversion  to  farming  purposes. 
The  consequent  reduction  in  the  number  of  sheep  on  the 
ranges,  and  the  resulting  dwindling  of  the  wool  supply,  are 
urged  as  reasons  for  requiring  special  consideration  of  the 
wool  rates  with  a  view  to  stimulating  the  wool  industry. 
However,  it  is  not  clear  that  reduction  in  the  sheep  produc- 
tion in  the  West  is  directly  attributable  to  the  freight  rates 
on  wool.  Based  on  the  monthly  reports  of  statistics  pre- 
pared by  the  United  States  Department  of  Agriculture,  the 
farm  prices  of  wool,  in  cents  per  pound,  for  the  past  10  years 
have  been  as  follows: 


1912 


1913   I   1914   I   1915   I   1916   |   1917 


I  I  I  I  I  I 

ICents  |Cents  |Cents  |Cents  |Cents  Cents 

Jan.     15 f  16.2   |   18.6  |  15.7  |   18.6  |  23.3  31.8 

Feb.     15 |  16.3   I  18.7  |  15.7  |  20.2  |  24.2  32.7 

Mar.      15.... j  16.9  I  18.4  |  16.4  |  22.8  I  25.9  36.7 

Apr.     15 |  17.3   |  17.7  |  16.8  |   22.7  |  26.3  38.8 

May     15 |  17.8  |   16.3   |  17.2  |   22.0  I  28.0  I  43.7 

June    15 1   18.7   |  15.6   |  18.4  |   23.7  |  28.7   |  49.8 

Julv     15 |   18.9   |   15.9   |   18.5   |   24.2  |  28.6   |  54.3 

Aug.      15— -|   IS.  8   |   15.8       18.7   I   23.8  |  29.0   |  51.8 

Sept.      15....    18.7   |   15.8      18.6   I   23.3  |  28.4  54.2 

Oct.     15 |  18.5  I  15.5   |   18.0  |  22.7  |  28.7  ]  55.5 

Nov.     15 |   18.6   |   15.6   |   18.1  1   22.7  |  29.4   |  55.9 

Dec.     15 1   18.6  I  16.1  I  18.6  |   23.3  I  30. S  |  58.2 

I 

Averagel  17.9   |   |16.7  |  17.6  |  22.5  |  27.6   |  47.2 


In  1923  there  was  still  further  improvement  in  wool 
prices,  the  average  of  the  western  wool  in  that  year  being 
about  42  cents  per  pound.    At  the  time  of  the  hearings  some 
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of  the  finer  grades  of  wool  were  selling-  for  as  high  as  54 
cents  per  pound.  On  brief,  it  is  stated  that  the  price  of 
wool   has   declined   somewhat   since   the   hearings. 

Beginning  in  June,  1920,  and  continuing  through  1921 
the  sheepmen  sustained  heavy  losses  through  the  sudden 
slump  in  the  price  of  wool  and  the  decline  in  the  value  of 
sheep.  Many  of  them  were  required  to  mortgage  not  only 
their  lands  but  most  of  their  sheep,  and  the  record  indicates 
that  at  the  time  of  the  hearings  probably  90  per  cent  of 
the  sheepmen  were  burdened  with  these  mortgages  and 
heavily  indebted  to  the  banks.  The  sheep  raisers  urge  that 
the  many  bank  failures  in  the  West,  of  which  40  occurred  in 
the  State  of  Idaho  alone  within  the  past  three  years,  reflect 
the  condition  of  the  wool  industry.  On  the  other  hand,  the 
record  conclusively  shows  that,  except  for  the  financial  plight 
which  confronts  the  woolgrowers  as  the  aftermath  of  the 
1920-21  slump,  the  sheep  industry  under  the  prevailing  con- 
ditions and  prices  would  be  on  a  sound  basis.  It  was  esti- 
mated that,  due  to  the  burden  which  was  cast  upon  the 
industry  during  this  lean  period,  it  would  take  from  three 
to  five  years  to  recoup  the  losses  sustained  at  that  time 
and  to  bring  about  a  healthy  condition  of  the  industry.  The 
total  expenses,  including  interest  on  investment,  incurred  in 
running  sheep  per  head  are  stated  to  have  been,  for  the  year 
1910,  $2.43;  for  1918,  $7.94;  for  1919,  $8.54;  for  1920,  $8.40; 
for  1922,  $6.32;  and  that  the  expenses  for  the  year  1923 
would  probably  exceed  the  1922  cost.  Similar  fluctuations 
are  shown  in  the  average  value  of  sheep  per  head.  In  1908 
the  average  value  is  shown  to  have  been  $3.88;  in  1918, 
$11.82;  and  in  1921,  $6.41  per  head. 

These  are  matters  which  we  may  take  into  consideration, 
but  they  are  not  controlling  in  the  making  of  reasonable 
rates.  That  question  must  be  determined  in  the  light  of 
other  considerations. 

History  of  Eastbound  Rates. 

The  evidence  with  respect  to  the  eastbound  rates  is  con- 
fined very  largely  to  those  applicable  to  Boston.  Probably 
90  per  cent  of  the  wool  shipped  from  this  western  territory 
is  destined  to  the  territory  north  of  the  Potomac  and  east  of 
the  Buffalo-Pittsburgh  line,  and  principally  to  the  Boston 
market. 

In  the  First  Wool  Investigation,  it  was  recommended 
that  in  western  territory  wool  in  the  grease  should  be  rated 
fourth  class,  in  carloads,  minimum  24,000  pounds  for  a  36- 
foot  car,  with  higher  minima  for  larger  cars.  It  was  also 
found  that  the  then  existing  rates  on  wool  in  the  grease,  in 
carloads,   from   points   in   this  western   territory   to   eastern 
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markets  were  unreasonable.  No  order  was  entered  but 
the  carriers  filed  schedules  in  conformity  with  our  recom- 
mendations. Certain  proportional  commodity  rates  were 
published  from  points  lying  east  of  what  is  known  as  the 
transcontinental  base  line,  that  is,  a  line  drawn  along  the 
eastern  boundaries  of  California,  Oregon,  and  Washington, 
to  the  Mississippi  River  and  St.  Paul  or  Duluth,  Minn.,  and 
proportional  commodity  rates  beyond.  From  points  west 
of  this  base  line  most  of  the  carriers  published  joint  rates 
on  the  basis  of  the  combinations  made  on  the  Pacific  coast 
terminals,  a  rate  of  $1  having  been  authorized  in  that  pro- 
ceeding under  fourth-section  relief  on  wool  in  the  grease, 
in  bales,  from  all  Pacific  coast  terminals  to  the  Atlantic  sea- 
board and  intermediate  points.  A  rate  not  exceeding  that 
on  baled  wool  by  more  than  25  cents  was  authorized  on 
sacked  wool.  The  proportional  rates  found  reasonable  for 
application  on  both  sacked  and  baled  wool  from  St.  Paul 
and  Duluth  to  the  East  were  60  cents  to  Boston  and  55 
cents  to  New  York,  which  were  lower  than  the  then  existing 
fourth-class  rates  of  64  and  60  cents,  respectively.  From 
St.  Louis,  Mo.,  however,  proportionals  of  52  cents  to  Boston 
and  48  cents  to  New  York  on  sacked  wool,  and  47  cents  to 
Boston  and  43  cents  to  New  York  on  baled  wool,  were 
prescribed.  The  contemporaneous  fourth-class  rates  were 
45  cents  to  Boston  and  41  cents  to  New  York.  These  pro- 
portionals were  55  per  cent  of  the  first-class  rates,  while 
the  fourth-class  rates  were  about  47  per  cent  of  the  first 
class.  The  following  table,  compiled  from  exhibits,  shows  the 
rates  to  Boston  on  wool  in  the  grease,  in  sacks,  prescribed 
from  the  points  named  as  the  most  easterly  points  from 
which  wool  then  moved  in  any  considerable  quantities.  The 
present  rates  are  also  shown: 


Rate 

Dis- 

found 

Present 

To  r.oston. 

Mass. 

from — 

Railroad 

tance 

Rea- 

Si  in- 
able* 

rate 

Mandan,  N.  Dak 

Mondak,  Mont 

Pueblo,  Colo 

Cheyenne,  Wyo 

Trinidad,  Colo 

Alliance,  Nebr 


Northern  Pacific 
Great  Northern... 

D.  &  R.  G.  W 

Union  Pacific 

A.,  T.  &  S.  F 

C.  B.  &  Q 


Miles 

1 

(  'cuts 

1,884 

110 

2,054 

123 

2,050 

132 

2,032 

132 

2.125 

132 

1,954 

123 

1 

Cents 
178.! 
197.5 
212 
212 
214 
198.5 


'Carload   minimum   24,000   pounds   for  36-foot    cars. 


From  points  farther  west  it  was  found  that  the  rates 
should  increase  by  not  more  than  2  cents  for  every  25  miles. 
The  proportional  commodity  rates  on  sacked  wool  which  ap- 
plied west  of  the  Mississippi  River  were  slightly  lower  than 
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the  fourth-class  rates.  Rates  15  per  cent  lower  than  the 
maximum  rates  found  reasonable  for  sacked  wool  were  pre- 
scribed on  wool  in  machine-compressed  bales  having  a  dens- 
ity of  19  pounds  or  more  per  cubic  foot,  minimum  32,000 
pounds  in  36-foot  cars. 

Subsequently  the  factors  east  of  the  Mississippi  River 
were  subjected  successively  to  the  general  5  per  cent  and  15 
per  cent  increases  authorized  prior  to  Federal  control.  No 
change  was  made  in  the  proportionals  of  the  western  lines 
until  June  25,  1918,  when  they  were  increased  by  25  per 
cent  under  General  Order  No.  28  of  the  Director  General  of 
Railroads.  The  next  change  occurred  on  August  26,  1920, 
under  Ex  parte  74,  when  they  were  increased  33^  per  cent, 
but  subsequently  reduced  10  per  cent  under  date  of  January 
1,  1922.  In  addition  a  voluntary  downward  revision  was 
made  by  the  north  Pacific  coast  lines  on  June  6,  1922.  The 
resulting  rates  continued  in  effect  until  the  denial  of  fourth- 
section  relief  in  the  1922  Applications,  decided  October  30, 
1922,  whereupon  schedules  were  filed  proposing  rates  in 
conformity  therewith,  which  rates  are  here  under  suspension. 

What  are  Reasonable  Rates  Eastbound 

It  will  thus  be  seen  that  the  present  rates  on  wool  in  the 
grease  from  this  western  producing  territory  to  the  north 
Atlantic  ports,  generally  speaking,  are  on  the  basis  of  those 
established  in  conformity  with  our  findings  in  the  First  Wool 
Investigation  as  modified  by  the  subsequent  general  increases 
and  reductions.  The  following  table  is  illustrative  of  the 
present  and  suspended  rates,  carload  minima  24,000  pounds 
for  sacked  wool  and  32,000  pounds  for  baled  wool. 
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In  the  schedules  under  suspension  the  respondents  pro- 
pose to  continue  rates  which  grade  up  westwardly  from  the 
Mississippi  River  on  the  present  basis  until  a  rate  of  $2.70 
on  sacked  wool  to  Boston  is  reached  and  to  blanket  this  rate 
to  the  Pacific  coast,  covering  a  territory  of  approximately 
800  miles  in  width.  A  rate  of  $2.35  is  proposed  on  baled 
wool.  Substantial  increases  would  result  from  the  Pacific 
coast  and  interior  territory  from  which  rates  at  present  are 
maintained  on  a  low  basis  under  fourth-section  relief,  but 
material  reductions  would  be  made  from  a  large  territory  of 
heavy  production  east  thereof.  The  situation  on  the  Union 
Pacific  system  lines,  which  serve  the  heaviest  wool-producing 
States  in  the  West,  is  representative  of  the  conditions  on  all 
lines  serving  the  north  Pacific  coast.  The  proposed  maximum 
rate  of  $2.70  would  apply  from  Soda  Springs,  Idaho,  and  all 
stations  west.  Reductions  ranging  from  2  to  26.5  cents 
would  result  at  stations  west  of  that  point  to  Mountain  Home, 
Idaho,  a  distance  of  258  miles,  but  increases  would  occur 
ranging  from  10  cents  from  stations  just  west  of  Mountain 
Home  to  a  maximum  of  85  cents  at  points  within  100  miles 
from  Portland.  On  the  route  from  San  Francisco,  Calif.,  via 
Ogden,  Utah,  the  proposed  basis  would  result  in  maximum 
reductions  of  33  cents  at  points  on  the  Southern  Pacific  just 
west  of  Ogden  to  the  Nevada-California  State  line,  approxi- 
mately 500  miles.  On  the  Western  Pacific  reductions  would 
occur  at  all  points  in  Utah  and  Nevada  and  as  far  west  as 
Tobin,  Calif.,  which  embraces  the  principal  wool-producing 
territory  on  that  line.  No  increases  would  be  made  on  the 
Los  Angeles  &  Salt  Lake,  but  the  proposed  reductions  would 
range  from  22  cents  at  certain  Utah  stations  to  68  cents  at 
stations  in  Nevada  and  California.  On  the  Sante  Fe  reduc- 
tions ranging  from  2  to  68  cents  would  result  at  stations 
from  Flagstaff,  Ariz.,  west  to  Los  Angeles,  Calif.,  but  on  its 
line  to  San  Francisco  the  rates  would  be  increased  from  13 
cents  at  Bakersfield,  Calif.,  to  a  maximum  of  71.5  cents  at 
San  Francisco.  The  proposed  rate  of  $2.70  would  be  blan- 
keted from  all  points  on  the  Denver  &  Rio  Grande  Western 
in  Utah  and  would  result  in  maximum  reductions  of  12  cents 
on  main-line  points  and  96  cents  on  branch-line  points.  The 
larger  reductions  from  points  on  the  lines  serving  the  Cali- 
fornia coast  are  in  part  accounted  for  by  the  fact  that  the 
north  Pacific  coast  lines  made  certain  reductions  in  their 
rates  on  June  6,   1922. 

Respondents  cited  Boston  Wool  Trade  Asso.  v.  A.  &  S. 
Ry.  Co.,  supra,  decided  November  3,  1921,  and  Boston  Wool 
Trade  Asso.  v.  B.  &  A.  R.  R.  Co.,  77  I.  C.  C.  431,  decided 
February  5,  1923,  wherein  we  approved  the  proportionals 
applying  from  the  Mississippi  River  to  Boston.  They  accord- 
ingly proceed  on  the  assumption  that  the  proportionals  east 
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of  the  river  must  be  considered  reasonable,  and  that  in  pass- 
ing upon  the  question  of  the  reasonableness  of  the  through 
rates  consideration  need  be  given  only  to  the  factors  apply- 
ing over  the  western  lines.  They  further  show  that  the  east- 
ern proportionals  since  1912  have  been  increased  from  52 
cents  to  92  cents,  or  approximately  77  per  cent,  as  com- 
pared with  the  maximum  increase  in  the  western  proportion- 
als of  50  per  cent,  and  contend  that  if  the  eastern  proportion- 
als, which  are  77  per  cent  in  excess  of  those  found  reason- 
able in  1912,  are  reasonable,  the  present  western  proportion- 
als, which  do  not  exceed  those  found  reasonable  in  1912  by 
more  than  50  per  cent,  can  not  be  considered  unreasonable. 
In  other  words,  respondents  take  the  position  that  the  pres- 
ent rates,  based  as  they  are  on  our  findings  in  the  First  Wool 
Investigation  as  subsequently  modified  by  the  general  in- 
creases and  reductions,  and  being  in  no  case  on  a  higher,  and 
in  many  instances  from  the  far  western  points,  on  a  lower 
basis,  must  be  found  to  be  reasonable.  On  the  other  hand, 
the  State  commissions  and  the  woolgrowing  interests  which 
oppose  the  present  and  proposed  rates  as  unreasonable  urge 
that  changed  conditions  since  the  hearings  in  that  proceed- 
ing were  had  justify  rates  on  a  lower  basis  at  the  present 
time.  They  contend  that  the  average  loading  of  cars  of  all 
sizes  now  is  20  per  cent  heavier  than  the  average  loading 
at  the  time  of  the  First  Wool%  Investigation,  and  that  at 
present  40-foot  cars  are  in  general  use  which,  because  of 
their  cubic  capacity,  can  be  utilized  to  better  advantage  for 
wool  loading  than  the  36-foot  and  50-foot  cars  formerly  in 
use.  Their  witnesses  testified  that  the  present  cost  of  pro- 
ducing sheep  is  approximately  300  per  cent  of  the  1910  cost; 
and  refer  to  the  subsequent  changes  in  the  law,  that  is,  to 
the  amended  fourth  section,  which  at  the  time  of  the  former 
hearings  did  not  require  the  rates  to  the  most  distant  points 
to  be  reasonably  compensatory,  and  the  authority  now  vested 
in  us  to  fix  minimum  as  well  as  maximum  rates.  They  also 
contend  that  the  reductions  then  made  were  less  than  they 
should  have  been,  and  that  the  rates  on  wool  since  June  24, 
1918,  have  been  increased  a  greater  per  cent  than  those 
on  many  other  products,  such  as  sheep,  other  livestock, 
grain,  hay,  coal,  and  lumber.  The  record  does  not  support 
the  statement  that  40-foot  cars  are  in  more  general  use  now 
than  at  the  time  of  the  First  Wool  Investigation,  nor  is  it 
shown  that  the  average  loading  of  all  cars  is  20  per  cent 
heavier.  An  examination  of  that  record,  however,  discloses 
that  the  average  loading,  especially  in  40-foot  cars,  is  now 
considerably  heavier  than  at  the  time  that  investigation  was 
instituted,  when  the  carload  minimum  was  20,000  pounds, 
and  somewhat  in  excess  of  the  loading  immediately  following 
our  first  decision  in  the  former  investigation,  23  I.  C.  C.  151, 
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when  the  carload  minimum  on  wool  in  the  grease,  in  sacks, 
was  increased  to  24,000  pounds  for  a  standard  36-foot  car, 
and  higher  minima  in  case  of  larger  equipment. 

The  National  Wool  Growers'  Association,  with  a  member- 
ship of  approximately  10,000  woolgrowers  scattered  through- 
out the  States  embraced  in  the  territory  of  origin  covered  by 
this  investigation,  urges  the  establishment  of  two  different 
sets  of  rates  ,with  different  minima,  to  be  contemporaneously 
maintained,  one  on  a  graded  and  the  other  on  a  $2  blanket 
basis.  Several  of  the  State  commissions  and  various  wool- 
growing  interests  support  the  $2  proposal.  Under  the  blan- 
ket basis  it  is  proposed  to  establish  rates  of  $2  on  sacked 
wool,  minimum  weight  30,000  pounds,  and  $1.70  on  baled 
wool,  minimum  weight  40,000  pounds,  for  cars  40  feet  or 
greater  in  length  from  Pacific  coast  terminals  to  Boston, 
these  rates  to  apply  as  maxima  at  intermediate  points.  It 
is  contended  that  the  establishment  of  the  suggested  blanket 
rates  on  sacked  wool  in  connection  with  certain  proposed 
proportional  rates  to  the  Pacific  coast  terminals,  which  will 
be  hereinafter  discussed,  would  allow  the  ocean  carriers  an 
advantage  in  rates  in  the  territory  within  225  miles  of  the 
Pacific  coast  and  the  all-rail  lines  an  advantage  in  rates  in  all 
territory  east  thereof.  The  proposed  $2.00  rate  on  sacked 
wool  would  extend  over  a  blanket  of  approximately  1,300 
miles,  and  would  produce  ton-mile  and  car-mile  earnings, 
based  on  a  carload  minimum  of  30,000  pounds,  for  the  dis- 
tances shown,  as  follows: 


Distance    to    Boston  Hate 


Iron-mile 
S  revenue 


Car-mile 
revenue 


Mills     '  Cents 

2.000    miles     I  $2  20.00  I         30.00 

2,500    miles    I  2  |       16.00  I         24.00 

3.000     miles    .... - I  2   I       13.33   !  21.00 

3.300    miles     I  2  I       12.22  18. IS 


Respondents  contend  that  rates  on  this  basis  would  in- 
volve too  great  a  sacrifice  of  their  revenues  and  strenuously 
oppose  this  proposal.  Originally  the  rates  on  wool  from  this 
western  territory  were  made  on  a  blanket  basis,  but  in  the 
First  Wool  Investigation  the  blanket  basis  was  condemned 
and  graded  rates  prescribed.  The  evidence  of  record  does  not 
warrant  us  in  establishing  a  $2  blanket  rate  over  an  area 
of  this  magnitude. 

Earnings  of  approximately  15  mills  per  ton-mile  and  18 
cents  per  car-mile  found  reasonable  in  Boston  Wool  Trade 
Asso.  v.  B.  &  A.  R.  R.  Co.,  supra,  on  shipments  of  wool  in 
the  grease,  in  sacks,  from  Bonaparte,  Iowa,  to  Boston,  1,300 
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miles,  under  a  rate  of  $1,  are  used  as  the  basis  for  the  graded 
proposal,  reaching  a  maximum  of  $2,475  at  the  Pacific  coast 
terminals.  The  rates  proposed  for  various  distances,  together 
with  the  ton-mile  and  car-mile  earnings  based  on  a  carload 
minimum  of  24,000  pounds,  compared  with  those  found  rea- 
sonable from  Bonaparte,  are  shown  below: 


I  listance   to    I  toston 


Rate 


ron-mile 
revenue 


Car-mile 
revenue 


l  ,300    miles  ...                            '  si  .on 

miles  1.7(1 

2,500     miles                                                       |  2.IIH 

3,000    miles 2.  2.~> 

3,300    miles j  2  475 


Mills 
1  5 .  in 
1  7.00 
L6.00 
15.00 
in.  on 


Cents 
is.  in 
20.40 

iri.20 

is. on 
18.00 


The  ton-mile  yield  of  15  to  17  mills  under  the  suggested 
rates  was  further  compared  with  the  average  ton-mile  rev- 
enue of  11.76  mills  derived  by  all  railroads  for  the  year  1922. 

Complainant  in  the  case  last  above  cited  attacked  the 
carload  rates  on  wool  in  the  grease  in  sacks  from  all  points 
in  Iowa  and  Missouri  to  Boston  as  unjust  and  unreasonable, 
unjustly  discriminatory,  and  unduly  prejudicial  to  the  ship- 
pers in  those  States  and  unduly  preferential  of  shippers  from 
points  west  of  the  Missouri  River.  From  points  in  Iowa  the 
applicable  through  rates  were  made  on  the  basis  of  the  pro- 
portional fourth-class  rates  to  the  west  bank  of  the  Missis- 
sippi River  plus  the  fourth-class  rate  across  the  river,  and 
the  proportional  commodity  rate  beyond.  We  therein  stated 
that,  while  we  were  not  persuaded  by  the  evidence  that  the 
proportional  rate  of  92  cents  was  unreasonable  for  the  haul 
from  the  Mississippi  River  to  Boston,  the  evidence  warranted 
the  conclusion  that  the  rate  was  high  enough  to  apply  from 
the  west  bank  rather  than  the  east  bank  of  the  river,  and 
found  that  the  rates  on  sacked  wool  from  points  in  Iowa  to 
Boston  were  unreasonable  to  the  extent  that  they  exceeded 
the  sum  of  the  proportional  fourth-class  rates  to  the  Missis- 
sippi River  and  the  proportional  commodity  rates  from  the 
river,  the  latter  rate  to  be  applied  from  the  west-bank  cross- 
ings. Rates  from  points  in  Missouri  which  were  made  on  this 
basis  were  found  not  unreasonable.  Other  rates  on  sacked 
wool  which  were  found  reasonable  produced  slightly  higher 
earnings;  for  example  a  rate  of  $1.03  from  Cedar  Rapids, 
Iowa,  1,250  miles,  yielding  car-mile  earnings  of  approximately 
20  cents  and  ton-mile  earnings  of  16.4  mills,  and  from  Corning, 
a  point  in  the  western  part  of  Iowa,  a  rate  of  $1,215  for  ap- 
proximately 1,440  miles,  yielding  car-mile  earnings  of  20 
cents  and  ton-mile  earnings  of  16.8  mills. 
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Wool  as  shorn  from  the  sheep  in  the  western  territory 
contains  large  quantities  of  grease  and  dirt.  It  is  shipped  in 
sacks  7  feet  2  inches  long  by  41  inches  wide.  The  weight  per 
sack  ranges  from  300  to  450  pounds,  depending  on  the 
amount  of  dirt  and  grease  in  the  wool  and  also  on  the  manner 
of  packing.  Approximately  66  per  cent  of  the  weight  consists 
of  grease  and  dirt.  The  wool  produced  in  the  territory  east 
of  the  Missouri  River  contains  a  smaller  percentage  of  grease 
and  dirt,  resulting  in  lighter,  loading  per  car.  Exhibits  show 
that  the  average  loading  for  1921  from  points  on  the  Chicago 
&  Alton  and  Chicago  Great  Western  operating  between  the 
Missouri  River  and  Chicago  was  12.59  tons,  and  of  the  princi- 
pal carriers  operating  east  of  Chicago  was  11.28  tons.  Wool  in 
the  grease  in  official  territory  is  rated  third  class,  carload 
minimum   16,000  pounds. 

In  the  First  Wool  Investigation,  after  finding  what 
would  be  reasonable  factors  for  the  movement  of  wool  to 
and  beyond  the  Mississippi  River  and  Duluth  or  St.  Paul,  we 
said  that  the  rates  so  established  might  be  named  by  the 
carriers  either  as  joint  rates  or  as  proportional  rates  up  to 
and  from  the  Mississippi  River  or  any  other  point  selected  as 
the  equivalent.  In  carrying  out  these  recommendations  the 
rates  from  Pacific  coast  terminals  and  those  from  interior 
points  which  were  made  by  combination  on  the  Pacific  coast 
terminals  were  published  as  joint  rates  and  are  generally  the 
same  to  all  Atlantic  seaboard  points,  but  from  all  other  in- 
terior points  the  rates  were  published  as  proportionals  to  the 
basing  points,  thus  preserving  the  differentials  between  the 
Atlantic  ports.  The  representative  of  the  Boston  Wool  Trade 
Association  testified  at  length  concerning  the  difficulty  ex- 
perienced in  checking  the  rates  applicable  under  the  present 
method  of  tariff  publication.  He  complained  of  the  ambiguity 
of  many  of  the  tariffs  and  of  the  failure  to  clearly  and  con- 
cisely show  all  points  of  origin.  Because  of  this  situation 
the  members  of  the  Boston  Wool  Trade  Association  are  being 
quoted  erroneous  rates  and  subjected  to  inconvenience 
through  numerous  overcharges  and  undercharges  in  the 
freight  bills  which  are  rendered  them.  He  urged  that  all 
carriers  be  required  to  publish  joint  rates  via  all-rail,  rail- 
and-ocean,and  rail-and-lake  routes,  from  all  points  west  of 
the  95°  meridian  from  which  wool  has  been  shipped  during 
the  past  four  years  to  Atlantic  seaboard  territory,  and  to 
include  in  their  wool  tariffs  naming  the  joint  rates  all  transit 
and  other  regulations  and  practices  applicable  thereto.  A 
similar  request  was  made  by  complainant  in  Boston  Wool 
Trade  Asso.  v.  A.  &  S.  Ry.  Co.,  supra,  wherein,  at  page  383, 
we  said: 
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It  will  not  be  helpful  to  discuss  the  particular 
tariffs  referred  to  in  detail  by  the  complainant. 
Under  the  powers  conferred  by  section  6  of  the  act 
we  have  promulgated  certain  rules  and  regulations 
governing  the  form  and  construction  of  tariffs. 
Those  rules  require  that  rates  be  explicitly  stated 
and  arranged  in  a  systematic  manner.  They  do  not 
require  the  publication  of  joint  rates  from  and  to 
all  points. 

At  the  hearing  it  was  stated  on  behalf  of  the 
Southern  Pacific  Company  that  the  lines  comprising 
that  system  have  prepared  a  tariff  that  will  name 
through  rates  from  all  points  from  which  wool  has 
been  shipped  during 'the  past  four  years,  regardless 
of  how  the  rates  are  made.  On  brief,  complainant 
indicates  that  this  tariff,  if  published,  will  in  all 
probability  remove  the  cause  of  complaint  so  far 
as  rates  via  that  system  are  concerned.  Without 
doubt  there  is  room  for  improvement  in  the  publica- 
tion of  the  wool  rates,  and  other  defendant  carriers 
will  be  expected  to  take  action  similar  to  that  pro- 
posed by  the  Southern  Pacific  Company. 

The  Union  Pacific  System,  Western  Pacific,  Denver  & 
Rio  Grande  Western,  Santa  Fe,  Great  Northern,  Northern 
Pacific,  Milwaukee,  and  Southern  Pacific  lines  subsequently 
published  joint  rates  on  wool  to  Boston  and  other  eastern 
destinations,  but  the  testimony  indicates  that  the  rates  are 
scattered  throughout  a  number  of  individual  and  agency 
tariff  issues  and  that  the  wool  shippers  and  dealers  still 
have  great  difficulty  in  ascertaining  the  applicable  rates 
from  many  points  of  origin  which  are  not  named  in  the  joint 
tariffs.  The  Union  Pacific  system  through  inadvertence 
failed  to  include  a  number  of  points  of  origin  in  its  wool 
tariff,  but  at  the  hearings  it  was  stated  on  behalf  of  the  sys- 
tem lines  that  steps  would  be  taken  to  have  the  tariff  cor- 
rected. The  Southern  Pacific  representative  also  expressed 
a  willingness  to  correct  the  Southern  Pacific  schedules.  The 
Union  Pacific  wool  tariff  was  referred  to  by  the  Boston 
Wool  Trade  Association  as  an  example  of  the  practicability 
of  publishing  in  a  single  issue  joint  rates  on  wool  from  all 
points  of  origin  to  eastern  destinations,  together  with  all 
transit  rules,  regulations,  and  practices  applicable  to  the 
movement  of  wool.  Some  of  the  difficulty  experienced  by 
the  wool-shipping  interests  in  ascertaining  the  correct  rates 
was  due  to  the  situation  resulting  from  the  general  percent- 
age increases  under  General  Order  No.  28  and  Ex  Parte  74, 
which  has  since  been  corrected.  This  record,  however, 
demonstrates  the  need  for  furthr  improvement  in  the  publica- 
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tion  of  the  wool  schedules.  In  the  interest  of  tariff  simplifi- 
cation it  is  our  opinion,  and  we  so  recommend,  that  joint 
rates  on  wool  be  published  from  all  wool-producing  points 
covered  by  this  investigation  to  eastern  destinations,  if  prac- 
ticable in  one  or  a  very  few  consolidated  tariffs.  Possibly 
it  may  also  be  desirable  to  include  in  such  tariff  or  tariffs 
naming  the  joint  rates  all  transit  rules,  regulations,  and  prac- 
tices appertaining  to  the  movement  of  wool. 

The  Boston  Wool  Trade  Association,  further  urged  that 
in  establishing  joint  rates  on  wool  from  the  West  all  north 
Atlantic  ports  should  take  the  same  rates.  Boston  and 
Philadelphia  are  in  active  competition  in  the  sale  of  wool. 
The  spread  between  Boston  and  Philadelphia  at  the  present 
time  generally  is  6  cents,  Philadelphia  taking  2  cents  under, 
and  Boston  4  cents  over  New  York,  but,  as  previously  stated, 
from  the  far  western  points  where  the  rates  are  made  on  the 
basis  of  fourth-section  relief,  all  north  Atlantic  ports  take 
the  same  rates.  Distance  usually  is  an  element  to  be  con- 
sidered in  the  fixing  of  rates,  but  on  the  long-haul  traffic 
from  this  western  territory  of  origin  under  consideration,  the 
difference  in  distance  between  the  north  Atlantic  ports  is  in- 
considerable, and  the  rates  hereinafter  found  reasonable  for 
the  future  to  Boston  should  be  published  as  joint  rates  and 
should  not  be  exceeded  to  other  north  Atlantic  ports  south  of 
Boston. 

The  rates  suggested  by  the  National  Wool  Growers' 
Association  on  sacked  wool  from  Pacific  coast  terminals  to 
Boston  of  $2,475,  carload  minimum  weight  24,000  pounds, 
and  of  $2,  minimum  30,000  pounds,  would  yield  minimum  car 
earnings  of  $594  and  $600,  respectively,  and  the  $2.70  rate 
under  suspension,  carload  minimum  24,000  pounds,  would 
yield  $648  per  car.  These  are  compared  with  the  rates  and 
earnings  between  the  same  points  applicable  on  numerous 
other  commodities,  some  of  which  are  shown  in  the  follow- 
ing table: 
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Commodity 


Wool    

I  >(  i     

Do     

<  lotton,     uncompressed    

Nuts,    edible,    n.    o.    s 

Woolen    cloth    and   blankets    

Sweet     put  a  toes     

Apples     

Lemons     

Benzol     

Grapes 

Vegetables,    fresh   and   green    

Malt       

Hops,    in    bales,    machine    compressed 

1  [ides,    dry    

Hides,    green,    green    salted    

Leather    (any    quantity)    

Dried  beans  and  peas,  exclusive  of  cocoa,  va- 
nilla,    etc 

Beverages,    flavored   or   pnosphated    

Canned    goods    

Do     

Matches    

Olives     

Seeds    

Coffee ,     green     

Coffee .    roasted    

Coffee,     substitute    

Cotton   and   cotton   linters,    compressed   

Cotton    and    cotton    linters.    uncompressed 

Spires     

Drugs ,    medicines    

Cotton    dry   goods    v 

Yarn     

Comfortables;  comforters  not  down,  feather  or 
wool    fleece    

Oranges    

Lumber     -  


Pounds 
24,000 

30,000 
24,000 

20,000  | 
:{ii  (HID 
30,000  | 
30,000  | 
35,000 
26,200 
:iii.imii) 
26,000 
30,000  1 
40,000  | 
15,000  | 
20,000  | 
40,000  | 


Cents 
247. 
200 


I   3J 


60.000 
40,000 

60,000 

40,000 

24,000 

30,000 

30,000 

40.000 

30,000 

30.000 

37,500  I 

20,000  I 

24,000 

24,000  I 

30,000  | 

24,000 

24,000  I 
26,700  f 
42.500  I 


594 

000 


270 

64S 

220 

440 

175 

525 

263 

789 

151 

453 

150 

525 

150 

393 

119.5 

358 

173 

450 

151 

453 

105 

120 

250 

375 

195 

390 

150 

600 

240 

105 

630 

128 

512 

105 

630 

128 

512 

165 

396 

150 

450 

187.5 

563 

120 

480 

203 

609 

165 

495 

169 

634 

220 

440 

187.5 

450 

277.5 

666 

187.5 

563 

187.5 

450 

240 

576 

173 

462 

90 

3S3 

Respondents  contend  that  the  financial  status  of  the 
western  lines  does  not  indicate  that  their  rates  are  too  high 
but  that  their  condition  is  worse  to-day  than  in  1912,  when 
the  present  basis  of  wool  rates  was  established.  The  rate 
of  return  for  Class  I  railroads  of  the  western  district  in  1921 
was  3.54  per  cent  and  for  1922,  3.96  per  cent,  as  compared 
with  4.76  per  cent  for  the  fiscal  year  ended,  June  30,  1911, 
4.39  per  cent  for  1912,  and  4.99  per  cent  for  1913.  For  the 
year  1923  it  was  4.5  per  cent  for  the  western  district,  and 
5.2  per  cent  for  the  eastern  district. 

Certain  traffic  statistics  for  the  five  principal  transcon- 
tinental lines  and  for  the  carriers  in  the  country  as  a  whole 
for  the  year  1910  were  compared  in  the  First  Wool  Investiga- 
tion with  those  for  1896.  It  was  shown  that  for  the  country 
as  a  whole  there  had  been  an  increase  during  that  period  of 
88  per  cent  in  the  average  net  earnings  per  mile  of  road 
while  the  density  of  traffic  had  more  than  doubled.  The 
following  table  compiled  from  exhibits  of  record  shows  the 
density  of  traffic  and  net  revenue  from  operation  per  mile  of 
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road  for  the  years  named  as  compared  with  1921,  indicating 
that  the  density  of  traffic  on  three  of  the  roads  was  greater, 
and  that  two  of  the  lines  had  larger  net  earnings  per  mile  of 
line  in  1921  than  in  1910: 


Density  of  traffic 

Net    revenue    from 
operation 

1S96 

1910 

1921 

1896 

1910 

1921 

1 

|    Tons    ' 
All    carriers    in    United  | 

States     1   523  K22 

1 
Tons            Tons 

1 
1,071,086    1   310.915 

Santa    Fe    

Union    Pacific    

Southern     Pacific     

Great    Northern    

Northern    Pacific     

I   311,197 
|   543,936 
I   373,733 
317.312 
|  239.013 

757,977 

1,091,053 

745,092 

814,717 

940,025 

S96.021 
1,617,521 
1,141,037 

703,248 

794.497 

$1,230.38[$4,159.50 
2,896.271  7,659.94 
2,375.03    6.S16.77 
1,977.401   3.646.41 
1,780.651   4,950.43 
1 

$  6,616 

10,261 

6.384 

2,550 

2,539 

Other  exhibits  introduced  on  behalf  of  the  wool  shippers 
purport  to  show  the  relative  cost  of  handling  traffic  over  the 
western  lines  as  compared  with  traffic  over  the  eastern  lines, 
but  the  resulting  figures  are  misleading.  Under  the  method 
used  the  costs  on  the  various  roads  in  the  eastern  and  west- 
ern districts  are  compared  on  the  basis  of  the  average  cost 
per  revenue  ton-mile  without  regard  to  the  difference  in 
loading  per  car,  and  irrespective  of  the  relationship  of  line 
and  terminal  expenses  to  each  other  for  different  lengths  of 
haul.  The  average  cost  per  revenue  ton-mile  is  not  a  very 
satisfactory  unit  of  comparison  in  any  case,  as  ton-miles  are 
the  measure  of  line-haul  or  movement  expenses,  being  the 
product  of  tons  by  distance,  while  terminal  or  nonmovement 
expenses  are  measureable  in  terms  of  tons  and  not  ton-miles. 
Obviously  the  ton-mile  cost  for  the  movement  expenses  varies 
with  the  load  per  car  and  the  terminal  proportion  of  the  ton- 
mile  cost  is  not  the  same  for  different  lengths  of  haul.  Wit- 
nesses further  attempted  to  prove  "that  actually  transporta- 
tion costs  in  the  West  are  lower  than  in  the  East"  by  show- 
ing the  average  cost  per  1,000  gross-ton  miles  for  the  12 
months  ended  December  31,  1922,  for  the  following  selected 
accounts:  Locomotive  repairs,  engine-house  expenses,  en- 
ginemen,  trainmen,  fuel,  and  other  locomotive  and  train  sup- 
plies, these  average  costs  being  taken  from  our  monthly  re- 
ports of  operating  statistics.  The  average  costs  per  1,000 
gross-ton  miles,  excluding  locomotive  and  tender,  for  these 
selected  accounts  are  shown  as  follows: 

Eastern    district    $1,248 

Eastern    district    (except   New   England    region) 1.202 

Western   district    1.193 

It  appears  that  these  selected  expense  accounts  cover 
only  approximately  22.2  per  cent  of  the  total  freight  operat- 
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ing  expense,  taxes,  rents,  etc.,  and  return  on  investment  in 
the  case  of  the  eastern  district,  and  only  approximately  23.2 
per  cent  in  the  case  of  the  western  district. 

The  rates  per  100  pounds  on  wool  in  the  grease,  in  sacks, 
at  present  in  effect,  the  earnings  per  ton-mile  and  per  car- 
mile  based  on  an  average  loading  of  30,000  pounds,  the  sus- 
pended rates,  those  in  effect  on  June  24,  1918,  and  the  graded 
rates  proposed  by  the  National  Wool  Growers'  Association 
from  representative  points  of  origin  to  Boston,  together 
with  distances  taken  from  exhibits  of  the  National  Wool 
Growers'  Association,  are  shown  in  the  following  table: 
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Wool  generally  loads  much  in  excess  of  the  carload  mini- 
mum, does  not  require  special  service,  and  claims  for  loss 
and  damage  are  negligible.  On  the  other  hand,  it  is  a  com- 
modity of  high  value  and  the  traffic  can  bear  a  higher  rate 
than  many  of  the  commodities  with  which  comparison  is 
made.  The  rate  of  $2.70  on  sacked  wool  from  the  Pacific 
coast  terminals  to  Boston  would  produce  earnings  of  16.4 
mills  per  ton-mile  and  24.5  cents  per  car-mile,  based  on  the 
distance  of  3,300  miles  and  an  average  loading  of  30,000 
pounds.  The  present  rate  from  Mandan,  N.  Dak.,  1,884  miles 
to  Boston,  of  $1,785  produces  car-mile  earnings  of  28.4  cents 
and  ton-mile  earnings  of  approximately  19  mills.  It  was 
testified  that  the  rail  carriers  publish  an  import  rate  of  $1.25 
on  baled  wool,  compressed  to  a  density  of  not  less  than  23 
pounds  per  cubic  foot,  carload  minimum  30,000  pounds,  ap- 
plicable from  the  Pacific  coast  terminals  to  Boston.  Fre- 
quent comparison  was  made  of  the  rates  on  wool  with  the 
present  rate  of  $2.20  on  uncompressed  cotton.  The  service 
rendered  in  transporting  uncompressed  cotton  is  similar  to 
that  of  wool,  but  the  value  of  cotton  is  less  than  that  of 
wool ;  cotton  loads  lighter,  and  the  risk  from  loss  and  dam- 
age is  considerably  greater. 

Upon  all  the  facts  of  record  we  are  of  opinion  and  find 
that  the  present  and  proposed  departures  from  the  long-and- 
short-haul  provision  of  section  4  of  the  act  have  not  been 
justified,  and  the  applications  will  be  denied.  We  further 
find  that  wool  and  mohair  shipments  from  the  territory 
hereinbefore  described  are  required  to  pay  more  than  their 
fair  share  for  the  transportation  service  rendered,  and  that 
the  schedules  under  suspension  have  not  been  justified;  that 
the  present  and  suspended  rates  on  wool  and  mohair  in  the 
grease,  in  sacks,  in  carloads,  moving  all  rail  to  Boston,  Mass., 
and  other  north  Atlantic  ports  are  and  for  the  future  will  be 
unreasonable  to  the  extent  that  they  exceed  or  may  exceed 
the  rates  in  cents  per  100  pounds  set  forth  in  the  following 
table  for  the  distances  stated  computed  on  Boston,  which 
are  found  to  be  just  and  reasonable  maximum  rates  for  the 
future.  In  arriving  at  these  rates  we  have  given  due  con- 
sideration to  the  fact  that  their  application  is  authorized 
also  to  points  to  which  the  distances  are  less  than  to  Boston. 
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Distance    to    Boston 


|  Rati 


1.500 
1,550 
1,600 
1,650 
1,700 
1,750 
1,800 
1,850 
1,900 
1,950 
2,000 
2,050 
2,100 
2,150 
2,200 


miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 
miles 


and 
and 
and 
and 
and 
and 
and 
and 
and 
and 
and 
and 
and 
and 
and 


under 

over  1,500. 

over  1,550 

over  1,600 

over  1,650 

over  1,700 

over  1,750 

over  1.S00 

over  1,850 

over  1,900 

over  1,950 

over  2,000 

over  2,050 

over  2,100 

over  2,150 


Cents 
140 
145 
|  150 
[  155 
]  160 
I  165 
I  170 
i  175 
1  180 
I  185 
I  190 
I  194 
[  198 
!  202 
206 


Distance    to    Boston 


Rate 


iCents 

2,250  miles    and  over  2,200 [  210 

2,300  miles   and  over  2,250 214 

2.350  miles   and  over  2,300 218 

2,400  miles    and  over  2,350 '  222 

2,450  miles   and  over  2,400 |  226 

2,500  miles   and  over  2,450 j  230 

2,550  miles  and  over  2,500 |  234 

2.600  miles   and  over  2,550 j  238 

2,650  miles   and  over  2,600 1  242 

2.700  miles   and  over  2,650 ]  246 

2,800  miles   and  over  2,700 |  252 

2,900  miles    and  over  2.S0O ]  258 

3,000  miles   and  over  2,900 |  264 

Over  3,000    miles 270 


In  computing  distances  under  the  foregoing  scale  the 
shortest  workable  routes  shall  be  used,  and  the  rates  shall 
be  published  as  specific  commodity  rates,  minimum  carload 
weight  24,000  pounds,  subject  to  rule  34  of  the  western 
classification.  The  rates  are  to  be  applied  from  main-line 
and  branch  line  points,  except  that  from  points  on  narrow 
gauge  lines  somewhat  higher  rates,  distances  considered, 
may  be  applied.  In  view  of  the  practical  difficulties  encoun- 
tered in  the  publication  of  specific  rates,  and  in  particular 
joint  rates,  based  on  a  strict  mileage  scale,  where  the  points 
of  origin  are  so  numerous,  the  formation  of  groups  not 
more  than  75  miles  in  diameter  will  be  considered  as  sub- 
stantial compliance  with  the  findings  herein,  provided  that 
the  group  rates  shall  be  computed  so  as  to  produce  sub- 
stantially the  same  average  rates  that  would  result  from 
the  application  of  the  scale  from  each  point  in  the  group. 

We  further  find  that  rates  based  on  85  per  cent  of 
the  rates  resulting  under  the  above  scale  will  be  reasonable 
for  the  future  on  wool  and  mohair  in  the  grease,  in  bales, 
compressed  to  a  density  of  not  less  than  19  pounds  to  the 
cubic  foot,  in  carloads  moving  all  rail,  minimum  carload 
weight  32,000  pounds  for  36-foot  cars,  with  increased  minima 
for  larger  cars  corresponding  to  the  scale  prescribed  in  rule 
34  of  the  western  classification.  In  computing  the  rates 
on  baled  wool  fractions  of  less  than  0.5  cent  should  be  dis- 
regarded and  0.5  cent  and  over  should  be  treated  as  1  cent. 
Rates  to  immediate  points  of  destination  should  bear  a  fair 
relationship  to  those  herein  found  reasonable  to  the  north 
Atlantic  ports.  The  testimony  was  confined  very  largely 
to  the  rates  applicable  to  Boston,  and  the  evidence  is  insuf- 
ficient to  warrant  a  definite  finding  as  to  the  rates  to 
intermediate  points. 
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The  record  shows  that  some  routes  now  available  are 
considerably  longer  than  the  direct  routes,  and  it  is  evident 
that  without  fourth-section  relief  to  the  longer  routes  con- 
siderable blanketing  would  be  necessary  under  the  basis 
herein  prescribed.  Respondents  will  be  authorized  to  estab- 
lish and  maintain  from  competitive  points  via  indirect  routes 
the  rates  applicable  via  the  shortest  and  most  direct  routes 
and  to  maintain  higher  rates  from  intermediate  points,  pro- 
vided that  the  authority  shall  not  include  intermediate  points 
as  to  which  the  haul  of  the  circuitous  line  or  route  is  not 
longer  than  that  of  the  direct  line  or  route  between  the 
competitive  points,  and  that  the  rates  from  the  intermediate 
points  shall  in  no  case  exceed  the  lowest  combination,  and 
provided  further  that  the  relief  granted  shall  not  include 
routes  more  than  33  1-3  per  cent  longer  than  the  direct  line 
or  route  between  the  competitive  points. 

Additional  Through  Routes  Requested 

The  witness  for  the  Boston  Wool  Trade  Association 
testified  that  during  the  so-called  outlaw  railway  strike  in 
1920  difficulty  was  encountered  in  moving  wool  shipments 
all  rail  to  Boston,  and  that  as  a  result  of  the  strike  some  of 
the  western  carriers  published  joint  rates  via  St.  Paul  and 
the  Duluth,  South  Shore  &  Atlantic  to  Sault  Ste.  Marie, 
Mich.,  Canadian  Pacific  to  Newport,  Vt.,  and  thence 
over  the  Boston  &  Maine  to  Boston,  but  that,  be- 
cause of  some  misunderstanding  as  to  divisions,  through 
routes  have  not  been  established  from  all  points.  It  is  urged 
that  in  the  public  interest  through  rate  routes  and  joint  rates 
should  be  required  to  be  established  from  points  on  the 
lines  of  the  Santa  Fe  via  Denver  and  the  Chicago,  Burling- 
ton &  Quincy  to  St.  Paul  thence  via  the  Canadian  Pacific 
route,  and  also  from  points  on  other  western  wool-carrying 
lines.  So  far  as  the  route  requested  via  the  Santa  Fe  is 
concerned  the  relief  sought  will  not  be  granted  because  it 
would  result  in  short  hauling  that  carrier.  As  to  the  situa- 
tion in  general  no  sufficient  reason  appears  for  requiring  the 
opening  of  the  additional  routes  requested. 

Scoured  Wool  and  Pulled  Wool 

In  the  past  scouring  mills  were  operated  at  a  number 
of  interior  points  in  New  Mexico  but  these  have  discon- 
tinued operations  because,  it  was  testified,  wool  can  be 
marketed  more  profitably  in  the  grease.  Before  the  wool  is 
scoured  it  must  be  assorted,  and  the  woolen  mills  in  the  east 
prefer  to  do  their  own  sorting  and  scouring.  What  little 
wool  is  scoured  in  the  west  is  scoured  at  Pacific  coast 
terminals.  In  other  words,  no  scoured  wool  now  moves  from 
interior  points   and   this   is   also   true  of   pulled   wool,   both 
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being  shipped  in  bales,  and  only  from  Pacific  coast  term- 
inals or  contiguous  points.  The  present  rate  on  scoured 
wool  from  north  Pacific  coast  terminals  to  Boston  of  $2.25 
is  75  cents  higher  than  the  rate  of  $1.50  applicable  on  wool 
in  the  grease,  in  bales.  The  Union  Pacific  system  lines  pro- 
pose to  establish  a  rate  of  $3.10,  minimum  weight  24,000 
pounds,  which  is  75  cents  higher  than  the  $2.35  rate  pro- 
posed on  wool  in  the  grease,  in  bales.  From  California 
terminals  to  transcontinental  Group  A  any  quantity  rates 
are  published  on  scoured  wool  of  $1.95  from  San  Francisco, 
$2.20  from  Stockton,  Calif.,  and  $2.12  from  Los  Angeles. 
The  principal  interior  market  is  Chicago,  and  the  estab- 
lishment of  a  rate  not  in  excess  of  $1.95,  in  bales,  com- 
pressed to  a  density  of  not  less  than  10  pounds  per  cubic 
foot,  any  quantity,  is  asked  to  this  point.  If  the  suspended 
schedules  should  be  allowed  to  become  effective,  the  applic- 
able first-class  rate  of  $5.10  would  apply  to  Chicago,  and 
$5.55  to  Boston.  The  price  of  scoured  wool  is  stated  to  range 
from  60  cents  to  $1.50  per  pound. 

Pulled  wool  is  sorted  at  the  time  it  is  pulled  from  the 
pelt.  It  generally  moves  in  small  quantities,  and  any-quan- 
tity  rates,  it  was  testified,  would  be  required.  Pulled  wool 
contains  less  dirt  and  grease  than  sheared  wool  and  is 
more  valuable.  In  comparing  the  price  of  pulled  wool  with 
sheared  wool  one  of  the  witnesses  stated  that  when  the 
latter  wool  sells  for  55  cents,  pulled  wool  would  sell  for 
about  70  cents  per  pound.  The  present  rates  on  pulled  wool 
from  the  California  terminals  to  Groups  A  to  H,  inclusive, 
are,  from  San  Francisco  $1.65,  from  Stockton  $1,875,  and 
from  Los  Angeles  $1.81,  any  quantity.  Practically  no  pulled 
wool  is  moved  all  rail  under  the  present  rates,  and  it  was 
testified  that  a  rate  of  $1.50,  any  quantity,  would  be  neces- 
sary in  order  to  compete  with  the  steamship  lines.  The 
lines  serving  the  California  terminals  propose  to  cancel  these 
any-quantity  rates  on  both  pulled  and  scoured  wool,  leaving 
in  effect  the  applicable  class  rates  which,  on  pulled  wool, 
are  $4.43  to  Chicago  and  $4.80  to  Boston,  second  class.  The 
principal  witness  appearing  on  behalf  of  the  lines  serving  the 
California  terminals  stated  that: 

It  is  clear  to  the  California  lines  that  a  carload 
rate  on  either  pulled  wool  or  scoured  wool  would  not 
move  any  traffic,  first,  because  our  pulled  wools  and 
our  scoured  wools  do  not  ordinarily  and  customarily 
move  in  carload  lots,  and,  secondly,  because  of  the 
commercial  conditions  that  influence  movement  in 
less-than-carload  lots.  *  *  *  It  may  be  possible 
for  us  to  make  a  rate  from  California  to  Chicago 
and  the  middle  west  without  recourse  to  the  fourth 
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section  that  will  enable  the  California  scoured  wool 
and  pulled  wool  people  to  get  into  that  market 
against  Boston,  but  that  is  something  which  will  re- 
quire considerable  study  and  investigation,  and  we 
are  not  prepared  at  this  hearing  to  indicate  what 
rate,  if  any,  we  may  be  able  to  publish. 

It  is  apparent  that  the  class  rates  applicable  on  scoured 
and  pulled  wool  are  too  high  to  permit  any  movement 
thereunder,  but  there  is  not  sufficient  information  disclosed 
of  record  to  definitely  arrive  at  a  conclusion  as  to  what 
would  be  reasonable  rates  or  what  would  be  a  fair  and 
proper  relation  between  scoured  wool  and  pulled  wool  on 
the  one  hand  and  sheared  wool  in  the  grease  on  the  other. 

Rail-Lake-and-Rail   and   Rail-and-Ocean    Rates 

The  principal  wool  movement  via  rail  and  lake  is  from 
the  states  of  Montana,  North  Dakota,  and  South  Dakota. 
The  number  of  tons  shipped  from  these  states  for  move- 
ment via  Duluth  and  the  lake  lines  is  not  definitely  shown, 
but  it  appears  that  during  1922  probably  33  1-3  per  cent  of 
the  Great  Northern  shipments  and  approximately  50  per 
cent  of  the  Northern  Pacific  shipments  moved  over  the  lakes. 
The  tonnage  of  the  Milwaukee  is  not  shown  separately  as 
to  all-rail  or  rail-lake-and-rail  movement.  The  rates  to  Du- 
luth, generally  speaking,  are  commodity  rates.  The  Great 
Lakes  Transit  Corporation  publishes  a  proportional  rate  from 
Duluth  to  Boston  on  wool  in  the  grease,  in  sacks,  of  82  cents, 
minimum  weight  24,000  pounds,  and  72.5  cents  on  wool  in 
the  grease,  in  machine-compressed  bales,  carload  minimum 
32,000  pounds,  applicable  on  traffic  originating  beyond  Du- 
luth. These  rates  were  established  in  compliance  with  our 
order  in  Boston  Wool  Trade  Asso.  v.  A.  &.  S.  Ry.  Co.,  supra, 
wherein  we  found  that  the  proportional  carload  commodity 
rate  from  Duluth  to  Boston,  lake-and-rail  route,  on  wool  and 
mohair  in  the  grease,  in  bags  or  sacks,  was  unreasonable  to 
the  extent  that  it  exceeded  55  per  cent  of  the  contempo- 
raneous first-class  rate,  minimum  24,000  pounds,  subject  to 
rule  34,  and  that  the  corresponding  rate  on  wool  in  the 
grease,  in  machine-compressed  bales,  was  unreasonable  to 
the  extent  that  it  exceeded  50  per  cent  of  the  contempora- 
neous first-class  rates,  minimum  32,000  pounds,  for  the  36- 
foot  car,  and  stated  that  rates  so  made  would  be  on  approxi- 
mately the  same  basis  as  the  proportional  commodity  rates 
found  reasonable  in  the  First  Wool  Investigation  from  the 
Mississippi  River  to  Boston.  Since  the  order  in  that  case 
was  entered  the  rail-lake-and-rail  rates  have  been  maintained 
on  a  differential  of  20.5  cents  under  the  all-rail  rates. 
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Prior  to  June  25,  1918,  the  lake-and-rail  and  ocean-and- 
rail  differential  under  the  all-rail  rates  on  traffic  to  Boston 
from  points  on  the  Oregon  Short  Line  was  5  cents,  and 
from  points  in  Utah  the  ocean-and-rail  differential  via  the 
Gulf  and  south  Atlantic  ports  was  15  cents  under  the  all-rail 
rates.  From  certain  points  in  the  territory  of  origin  under 
consideration  the  present  rail-and-ocean  rates  are  lower  than 
the  all-rail  rates,  but  from  many  points  they  are  the  same  as 
the  all-rail  rates  to  north  Atlantic  ports.  The  rates  from  Utah 
and  Colorado  common  points,  for  example,  to  Boston  when 
routed  via  the  Gulf  or  south  Atlantic  ports  are  made  4 
cents  under  the  all-rail  rates.  From  points  in  Texas  on  the 
Santa  Fe  and  Southern  Pacific  the  differential  is  much 
greater,  but  from  points  on  the  Union  Pacific  lines  west  of 
Cheyenne,  Wyo.,  the  rail-and-water  rates  are  the  same  as  the 
all-rail  rates.  There  has  been  no  carload  movement  of  wool 
all  rail  from  Texas  points  to  Boston  within  the  past  two 
years.  In  most  instances  the  through  rail-and-water  rates 
include  marine  insurance.  The  representative  of  the  Boston 
Wool  Trade  Association  contended  that,  while  generally  a 
differential  of  50  cents  under  the  all-rail  rates  is  required  to 
move  wool  by  rail-and-water  route  via  the  Pacific  ports,  on 
eastbound  traffic  moving  by  rail-lake-and-rail  or  rail-and- 
ocean  route  a  differential  of  25  cents  under  the  all-rail  rates 
would  divert  the  traffic  to  the  water  lines. 

The  evidence  with  respect  to  rail-and-water  rates  east- 
bound  is  meager  and  general,  and  upon  this  record  we  are 
not  in  a  position  to  prescribe  any  fixed  differential  under 
the  all-rail  rates  on  shipments  moving  by  rail-and-water 
route,  but  in  view  of  the  readjustment  of  the  all-rail  rates 
hereinbefore  required  the  carriers  should  readjust  their  rail- 
and-water  rates  so  as  to  bear  a  fair  relationship  to  the  all- 
rail  rates. 

Westbound  Rates 

The  present  rates  on  wool  in  the  grease  from  interior 
territory  to. Pacific  coast  terminals  are,  with  few  exceptions, 
the  fourth-class  rates,  carload  minimum  24,000  pounds,  on 
sacked  wool,  and  32,000  pounds  on  baled  wool.  The  rating 
of  fourth  class  was  found  reasonable  for  application  on  wool 
in  carloads  in  the  First  Wool  Investigation  and  was  affirmed 
in  Boston  Wool  Trade  Asso.  v.  A.  &  S.  Ry.  Co.,  supra.  The 
rates  now  in  effect  for  similar  distances  over  the  different 
lines  vary  considerably.  Various  woolgrowing  interests  both 
on  the  Pacific  coast  and  in  the  intermountain  territory  com- 
plained of  the  level  of  the  present  westbound  rates.  The  his- 
tory of  the  class-rate  adjustment  is  depicted  in  the  many  ex- 
hibits introduced  by  the  carriers,  but  it  is  unnecessary  to 
reproduce  them  in  detail.  The  class  rates  from  points  in 
Washington,   Oregon,   Idaho,   and  Montana  to  north  Pacific 
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coast  terminals  are  based  upon  the  class  scale  prescribed  for 
application  in  the  reverse  direction  in  Portland  Chamber  of 
Commerce  v.  0.  R.  R.  &  N.  Co.,  19  I.  C.  C.  265,  21  I.  C.  C. 
640,  as  subsequently  modified  by  the  so-called  Columbia 
River  Basin  Cases,  59  I.  C.  C.  321,  and  62  I.  C.  C.  633,  and 
Kalamath  County  Chamber  of  Commerce  v.  S.  P.  Co.,  74  I. 
C.  C.  207.  To  the  California  terminals  the  class  rates  from 
Nevada  points  are  based  upon  the  scale  prescribed  in  Traffic 
Bureau  of  Merchants  Exchange  v.  S.  P.  Co.,  19  I.  C.  C.  259, 
for  application  from  Sacramento,  Calif.,  to  points  in  Nevada. 
From  Arizona  and  New  Mexico  the  class  rates  are  based  on 
the  El  Paso-Phoenix  adjustment  prescribed  in  Maricopa 
County  Commercial  Club  v.  M.  &.  P.  R.  R.  Co.,  22  I.  C.  C. 
279,  and  are  on  a  higher  basis  than  the  class  rates  to  the 
north  Pacific  coast  terminals.  In  justification  of  the  present 
level  of  the  class  rates  as  applied  to  wool  the  carriers  empha- 
size that  the  fourth-class  rating  has  been  found  reasonable 
for  application  on  wool  in  carloads  from  interior  points 
to  the  coast,  and  that  the  existing  structure  has  been  built 
up  primarily  upon  the  class  scales  prescribed  in  the  cases 
referred  to  above.  The  reasonableness  of  the  westbound  class 
rates  as  such  is  not  involved,  but  the  question  for  determina- 
tion is  whether  the  existing  rates  on  wool,  under  all  the 
circumstances,  are  just  and  reasonable. 

The  present  wool  rates  from  interior  points  to  north  Pacific 
coast  terminals  approximate  60  per  cent  of  the  first-class 
rates,  but  from  points  in  New  Mexico  and  Arizona  to  Cali- 
fornia terminals  they  are  much  higher,  in  some  instances 
approximating  70  per  cent  of  the  first-class  rates.  The  Na- 
tional Wool  Growers'  Association  urges  the  establishment  of 
rates  for  application  on  local  traffic  which  do  not  exceed  75 
per  cent  of  the  present  wool  rates,  and  on  traffic  moving 
beyond  either  in  coastwise  service  or  by  rail  proportional 
rates  not  exceeding  60  per  cent  of  the  present  fourth-class 
rates.  This  proposal  was  supported  by  some  of  the  State 
woolgrowers'  associations,  and  also  by  the  Boston  Wool  Trade 
Association.  The  traffic  expert  for  the  Public  Service  Com- 
mission of  Oregon  took  the  position  that  wool  is  entitled 
either  to  commodity  rates  or  to  a  lower  classification,  con- 
tending that  classes  1  to  4,  inclusive,  generally  move  less- 
than-carload  traffic.  The  witnesses  for  both  the  Oregon  and 
Washington  State  commissions  suggested  rates  not  in  excess 
of  class  A,  carload  minimum  24,000  pounds,  as  reasonable 
for  the  transportation  of  wool  westbound. 

The  rail  carriers  take  the  position  that  no  reason  appears 
why  wool  should  move  from  the  interior  to  the  Pacific  coast 
on  other  than  the  applicable  fourth-class  rates.  They  show 
that  in  the  East  the  local  wool  rates  are  the  third-class  rates, 
carload  minimum  16,000  pounds,  except  that  in  New  England, 
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by  exceptions  to  the  classification,  they  are  made  fourth 
class,  and  also  that  in  the  Southeast  they  take  fourth  class, 
with  a  minimum  of  24,000  pounds.  Exhibits  showing  the 
percentage  relationship  of  the  commodity  rates  to  the  class 
rates  applicable  from  interior  points  to  Pacific  coast  term- 
inals on  various  commodities  indicate  that  the  commodity 
rates  range  from  25  per  cent  to  as  high  as  96  per  cent  of  the 
applicable  class  rates.  Other  exhibits  compare  the  rates  and 
earnings  on  wool  from  interior  points  on  the  Milwaukee  and 
the  Oregon-Washington  Railroad  &  Navigation  lines  to  the 
Pacific  coast  terminals  with  the  rates  and  earning  on  other 
commodities,  as  shown  in  Appendix  2,  and  indicate  that  the 
ton-mile  earnings  on  wool  in  each  instance,  and  with  few  ex- 
ceptions the  car-mile  earnings,  are  considerably  in  excess  of 
the  earnings  on  the  commodities  shown.  The  present  rate 
on  wool  in  the  grease  of  $1.35,  for  example,  from  Salt  Lake 
City  to  San  Francisco,  818  miles,  is  also  compared  with  the 
rates  and  earnings  between  the  same  points  on  the  follow- 
ing commodities: 


Mini- 
mum 

weight 


Revenue 
per  car 


Car- 
mile 
revenue 


Ton- 
mile 
revenue 


(Pounds 

Wool      [   24,000 

Packing-house     products     30,000 

Fresh     meat     21,000 

Chocolate,    chocolate    coating,    and 

cocoa     I  30.000 

Acid,     sulphuric     I   36,000 

Zinc    oxide,    dry    |   40,000 

Arsenic     I   40,000 

Cans,    tin    I  16,000  | 

Glue      !   30,000  | 

Filter    presses     I   30.000   | 

Ginger     ale.      soda     water |   30.000   | 

Tallow     |   30.000  | 

Potatoes    and    onions |   30.000  | 

Beverages,     cereal,     nonalcoholic    ....    30,000  [ 

Flour    I   40.000   | 

Wheat     I   60,000  | 

Corn,    oats,     etc I  48.000  I 

Cattle    I I 

Hogs,     single    deck    I | 

Sheep,    double    deck    I ! 

Uncooked    cereal    foods    I  40,000. 


1 

Cents 

1 
1 

135 

$324.00 

82.5 

247.50 

103 

216.30 

85 

255.00 

56.5 

203.40 

|       36 

144.00 

|       45 

21S.00 

76.5 
70 


67. 
79 
46. 
67. 
52 
46 
46 


,, 


52 


122.40 

210.00 

234.00 

202.50 

237.00 

139.50 

202.50 

208.00 

276.00 

220. SO 

*138.00 

*107.00 

*13S.OO 

20S.OO 


Cents 
39.61 
30.26 
26.44 

31.17 
24.87 
17.60 
26.65 
14.96 
25.67 
28.61 
24.75 
2S.97 
17.05 
24.75 
25.43 
33.74 
26.99 
16. S7 
13. OS 
16.  S7 
25.43 


Mills 
33.00 
20.17 
25.18 

20.78 
13.83 
8.80 
13.32 
18.70 
17.12 
19.07 
16.50 
19.32 
11.36 
16.50 
12.71 
11.25 
11.24 


12.71 


*Charges   for    36-foot   cars. 

It  was  also  testified  at  the  Salt  Lake  City  hearing  that 
wool  is  practically  the  only  commodity  moving  from  that 
territory  to  the  Pacific  coast  in  considerable  volume  under 
class  rates. 

The  table  below  shows  the  present  rates  on  wool  in  the 
grease  from  numerous  points  on  the  lines  named  to  Pacific 
coast  terminals,  the  distances,  first-class  rates,  rates  75  per 
cent  of  the  present  wool  rates,  and  rates  based  on  55  per 
cent  of  the  present  first-class  rates: 
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In  further  support  of  the  contention  that  the  present 
rates  to  the  Pacific  coast  terminals  are  unreasonable,  the 
proponents  of  lower  rates  compare  the  westbound  rates 
with  the  much  lower  eastbound  local  and  proportional  rates, 
distance  considered,  applicable  both  from  interior  points  to 
the  Mississippi  River  and  from  the  river  to  Boston.  For 
example,  the  proportional  rate  of  $1.20  from  Cheyenne, 
Wyo.,  to  the  Mississippi  River  (East  Clinton,  111.),  856  miles, 
is  compared  with  the  $1.42  rate  from  Pocatello,  Idaho,  to 
Portland,  Ore.,  for  719  miles.  The  local  rate  from  Cheyenne 
to  the  river  is  $1.22  as  compared  with  the  rate  from  Shelby, 
Mont.,  to  Portland,  805  miles,  of  $1.52.  From  Huntington  to 
Portland,  392  miles,  the  92.5-cent  rate  is  compared  with 
the  proportional  rate  of  92  cents  applicable  from  St.  Louis 
to  Boston,  1,206  miles.  This  latter  rate  is  also  compared 
with  the  rate  from  Salt  Lake  City  to  Portland,  889  miles, 
for  a  haul  of  approximately  two-thirds  of  the  distance  at  a 
rate  of  $1.42,  or  more  than  50  per  cent  in  excess  of  the 
proportional  rate.  From  Medicine  Bow,  Wyo.,  to  Boston, 
2,136  miles,  the  present  rate  is  $2.27,  while  from  the  same 
point  of  origin  to  Portland,  1,153  miles,  or  little  more  than 
one-half  the  distance,  the  rate  is  $2.25.  For  a  haul  of  ap- 
proximately the  same  distance  eastbound,  1,140  miles,  from 
Granger,  Wyo.,  to  the  river  the  local  rate  is  $1.92.  Many 
other  comparisons  of  similar  import  appear  of  record. 

We  have  previously  found  that  differences  in  trans- 
portation conditions  and  density  of  traffic  justify  rela- 
tively higher  rates  in  this  western  territory  than  in  the 
east.  From  an  exhibit  introduced  by  the  Burlington  show- 
ing a  number  of  typical  wool-producing  points  on  that  line 
it  appears  that  the  present  proportional  rates  on  wool  in  the 
grease,  in  sacks,  from  those  representative  points  of  origin 
to  the  Mississippi  River  range  from  39  per  cent  to  46  per 
cent  of  the  first-class  rates.  Taking  the  same  typical  points 
of  origin  it  appears  that  the  applicable  fourth-class  rates 
to  the  river  approximate  55  per  cent  of  the  contempor- 
aneously applicable  first-class  rates. 

Exhibits  of  the  various  carriers  showing  the  wool  ton- 
nage moved  both  eastbound  and  westbound  do  not  in  all 
instances  cover  the  same  periods,  but  from  exhibits  intro- 
duced by  six  of  the  principal  wool-carrying  Mnes  showing 
the  tonnage  handled  for  the  years  1921  and  1922  it  is 
shown  that  during  1921  approximately  62  per  cent  of  the 
total  tonnage  handled  moved  eastbound  and  38  per  cent 
westbound,  as  compared  with  70  per  cent  eastbound  and  30 
per  cent  westbound  for  1922. 

Considering  the  difference  in  transportation  conditions, 
the  volume  of  movement,   the   distance   traversed,    and   the 
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density  of  traffic,  we  are  of  opinion  and  find  that  the 
present  rates  on  wool  and  mohair  in  the  grease,  in  carloads, 
from  interior  points  to  the  Pacific  coast  terminals  are  un- 
just and  unreasonable,  and  that  reasonable  maximum  rates 
for  the  future  on  wool  and  mohair  in  the  grease,  in  sacks, 
shall  not  exceed  55  per  cent  of  the  corresponding  first-class 
rates,  minimum  carload  weight  24,000  pounds,  subject  to 
rule  34  of  the  western  classification,  and  that  the  corre- 
sponding rates  on  wool  and  mohair  in  the  grease,  in  bales 
compressed  to  a  density  of  not  less  than  19  pounds  to  the 
cubic  foot,  for  the  future  shall  not  exceed  50  per  cent  of 
the  corresponding  first-class  rates,  minimum  carload  weight 
32,000  pounds  for  36-foot  cars,  with  increased  minima  for 
larger  cars  corresponding  to  the  scale  prescribed  in  rule  34. 
In  arriving  at  the  rates  under  the  above-prescribed  basis 
fractions  of  less  than  0.5  cent  should  be  dropped  and 
those  0.5  cent  and  over  increased  to  1  cent. 

Much  testimony  was  offered  in  support  of  the  con- 
tention that  proportional  rates  lower  than  the  contempor- 
aneous local  rates  to  the  terminals  should  be  prescribed  for 
application  on  shipments  moving  beyond  by  water  or  east- 
bound  from  the  terminals,  all  rail.  Reference  was  made  to 
proportional  rates  on  smelter  products  lower  than  the  con- 
temporaneous local  rate  recently  voluntarily  established  by 
the  western  carriers  to  apply  from  certain  interior  points  to 
the  Pacific  coast  terminals.  Probably  75  per  cent  of  the 
wool  tonnage  moving  into  Portland  is  destined  beyond  and 
is  transported  either  via  the  Panama  Canal  or  eastbound  all 
rail  to  Atlantic  seaboard  points.  The  local  consumption  at 
other  ports  is  not  shown. 

Under  all  the  circumstances  and  in  view  of  the  findings 
herein  that  the  applications  covering  the  present  and  pro- 
posed fourth-section  departures  be  denied,  and  at  the  same 
time  bearing  in  mind  the  declared  policy  of  the  Congress  in 
section  500  of  the  transportation  act,  1920,  to  foster  both 
rail  and  water  transportation,  we  find  that  the  rates  above 
prescribed  for  the  future  will  be  reasonable  maximum  rates 
for  application  on  shipments  moving  either  locally  to  the 
Pacific  coast  terminals  or  when  destined  beyond. 
Joint    Rates   and    Through    Bills   of    Lading    Via    Rail    and 

Water  Through  Pacific  Coast  Ports 

In  addition  to  the  other  issues  presented  in  the  com- 
plaint in  No.  13272,  Boston  Wool  Trade  Asso.  v.  A.  &  N.  M. 
Ry.  Co.,  and  disposed  of  hereinbefore,  complainant  in  effect 
alleges  that  the  failure  of  defendants  to  establish  through 
routes  and  joint  rates,  and  their  refusal  to  issue  through 
bills  of  lading  on  shipments  of  wool  from  all  points  of 
origin  west  of  the  100    meridian  to  Boston  and  other  north 
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Atlantic  ports  when  routed  rail-and-water  route  via  Pacific 
coast  terminals  and  the  Panama  Canal  is  unjust  and  un- 
reasonable in  violation  of  sections  1,  6,  and  20  of  the  act, 
and  that  just  and  reasonable  maximum  joint  rates  to  Boston 
and  other  north  Atlantic  ports  on  wool  in  the  grease,  in 
carloads,  minimum  24,000  pounds,  shall  not  exceed  rates 
based  on  60  per  cent  of  the  fourth-class  rate  to  the  nearest 
Pacific  coast  terminals  plus  a  rate  of  90  cents,  exclusive  of 
marine  insurance,  for  the  water  haul.  In  addition,  viola- 
tions of  sections  2,  3,  and  4  of  the  act  are  alleged;  in  viola- 
tion of  section  2  in  that  the  defendants  did  not  since  Janu- 
ary 1,  1921,  assess  the  same  charges  against  all  shippers 
upon  like  traffic  contemporaneously  transported  under  sub- 
stantially similar  circumstances  and  conditions;  in  violation 
of  section  3  in  that  the  rail  carriers  maintain  rates  east- 
bound  all  rail  which  bear  a  lower  percentage  relationship 
to  the  corresponding  first-class  rates  than  westbound  to  the 
Pacific  coast  terminals;  and  in  violation  of  the  long-and- 
short-haul  provision  of  section  4,  apparently  on  the  ground 
that,  because  the  charges  of  the  steamship  companies  for 
the  water  haul  were  not  uniform,  certain  wool  shipments 
from  interior  points  destined  to  north  Atlantic  ports  have 
moved  via  the  Pacific  coast  terminals  and  the  Panama 
Canal  at  lower  through  combination  charges  than  other  wool 
shipments  which  originated  at  points  nearer  the  terminals. 
Reparation  is  asked  on  shipments  which  moved  since  January 
1,  1921,  on  which  the  rate  for  the  water  haul  exceeded  90 
cents. 

At  the  hearings  in  this  consolidated  proceeding  the 
Boston  Wool  Trade  Association  representative  testified  that 
they  were  not  primarily  interested  in  the  measure  of  the 
rates,  but  again  urged  that  joint  rates  should  be  established 
from  all  interior  points  within  1,200  miles  from  the  Pacific 
coast  to  all  north  Atlantic  seaboard  and  interior  points  ap- 
plicable via  the  Pacific  coast  terminals  and  the  Panama 
Canal,  and  on  the  basis  of  a  differential  of  50  cents  under 
the  contemporaneous  all-rail  rates.  Under  this  proposal  the 
rates  for  the  rail  proportion  from  the  more  distant  interior 
points  would  have  to  be  maintained  on  a  lower  basis  than 
the  rates  from  points  nearer  the  coast,  if,  as  contended  by 
the  witness,  a  rate  of  90  cents  would  be  found  reasonable 
for  the  water  factor.  At  the  present  time  the  wool  shipper 
from  the  interior  secures  a  bill  of  lading  for  the  rail  haul 
and  pays  the  local  rate  to  the  terminal.  Certain  handling 
charges  are  assessed  at  the  port,  and  a  new  bill  of  lading 
is  issued  to  cover  the  water  movement  beyond.  Generally, 
it  is  necessary  to  have  a  representative  at  the  port  to  secure 
a  steamship  bill  of  lading  for  the  water  movement,  although 
the  representatives  of  several  of  the  rail  carriers  attend  to 


BOARD    OF    RAILROAD    COMMISSIONERS  419 

the  billing  from  the  port.  Most  of  the  western  wool-carrying 
roads  issue  through  bills  of  lading  and  publish  joint  rates, 
which  include  marine  insurance,  on  traffic  destined  to  the 
east  when  moved  via  the  Gulf  and  south  Atlantic  ports,  but 
none  issues  through  bills  of  lading  or  publishes  joint  rates 
on  any  commodity  destined  to  Atlantic  seaboard  points  when 
moving  via  the  Pacific  coast  terminals  and  the  intercoastal 
steamship  lines. 

Section   6,  paragraph    (13),   of  the  act   provides   that — 

When  property  may  be  or  is  transported  from 
point  to  point  in  the  United  States  by  rail  and 
water  through  the  Panama  Canal  or  otherwise,  the 
transportation  being  by  a  common  carrier  or  car- 
riers, and  not  entirely  within  the  limits  of  a 
single  state,  the  Interstate  Commerce  Commission 
shall  have  jurisdiction  of  such  transportation  and 
of  the  carriers,  both  by  rail  and  by  water,  which 
may  or  do  engage  in  the  same     *     *     *     : 

To  establish  through  routes  and  maximum  joint 
rates  between  and  over  such  rail  and  water  lines,  and 
to  determine  all  the  terms  and  conditions  under 
which  such  lines  shall  be  operated  in  the  handling 
of  the  traffic  embraced. 

Congress  has  not  placed  the  intercoastal  steamship  lines 
under  our  jurisdiction  to  the  same  extent  as  the  rail  carriers. 
Their  port-to-port  rates  are  exclusively  under  the  juris- 
diction of  the  United  States  Shipping  Board,  and  the 
water  carriers  are  free  to  charge  any  rate  so  long  as  they 
do  not  exceed  the  maximum  schedules  on  file  with  the 
shipping  board.  The  Boston  Wool  Trade  Association  rep- 
resentative testified  that  the  rates  of  the  steamship  lines 
in  the  past  have  frequently  fluctuated  and  without  notice, 
and  contends  that  in  order  to  protect  the  interests  of  the 
Boston  wool  dealer  he  must  have  more  table  rates,  and 
the  benefit  of  through  bills  of  lading  to  cover  the  move- 
ment to  final  destination.  The  Luckenbach  and  American- 
Hawaiian  Steamship  Companies,  on  the  other  hand,  urge 
that  the  water  lines  should  be  allowed  more  latitude  than 
the  railroads,  both  in  the  matter  of  changing  their  rates 
and  in  the  refusal  of  cargo  when  tendered.  In  explanation 
thereof  they  point  out  that  the  railroads  transport  in 
small  units,  a  standard  car  of  wool  loading  from  15  to  20 
tons,  whereas  the  steamship  companies  operate  in  large 
units,  the  steamships  carrying  the  large  percentage  of  cargo 
between  the  Atlantic  and  Pacific  ports  having  a  capacity 
of  from  10,000  to  12,000  tons;  and  that,  unlike  a  railroad, 
if  without  sufficient  cargo  they  can  not  reduce  their  carry- 
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ing  capacity  but  the  ship  in  its  entirety  must  sail  with  what- 
ever cargo  may  be  on  hand,  and  at  practically  the  same  ex- 
pense of  operation  as  if  fully  loaded.  They  furthermore 
contend  that  under  through  routes  and  joint  rates  the 
steamships  would  be  required  to  receive  and  transport  any 
volume  of  wool  that  might  be  offered,  and  that  if  sufficient 
carrying  space  should  not  be  available  congestion  at  ports 
would  result  and  the  steamship  companies  would  be  re- 
quired to  provide  suitable  storage  on  the  docks  and  be  sub- 
jected to  the  risk  and  expense  incident  to  such  storage. 

Prior  to  the  World  War  the  steamships  generally  plied 
between  the  Pacific  ports  and  New  York  only,  the  tonnage 
for  Boston  being  transshipped  at  the  port  of  New  York. 
The  steamship  companies  practically  withdrew  from  inter- 
coastal  service  during  the  war,  but  in  the  latter  part  of 
1920  this  service  was  resumed  and  Boston  was  made  a 
port  of  call.  In  March,  1921,  a  rate  of  90  cents  was  estab- 
lished on  wool  in  the  grease,  in  sacks,  to  Boston  and  other 
north  Atlantic  ports.  The  volume  of  wool  offered  for  ship- 
ment at  that  time  under  the  90-cent  rate,  according  to  the 
steamship  companies,  was  such  as  to  threaten  serious 
congestion  at  the  ports,  and  following  certain  conferences 
with  some  of  the  wool  shippers  on  the  Pacific  coast  the 
rate  was  increased  to  $1.25  in  May  of  that  year.  At  the 
first  hearing  in  the  complaint  case  it  was  contended  on  be- 
half of  the  steamship  companies  that  the  90-cent  rate  was 
in  the  nature  of  an  experiment  and  intended  to  serve  as  an 
inducement  to  draw  the  traffic  from  the  all-rail  routes,  and 
that  it  was  not  considered  remunerative.  At  the  further 
hearing  they  took  the  position  that  it  is  an  unreasonably 
low  rate  measured  by  all  the  standards  used  in  determining 
the  reasonableness  of  steamship  rates.  Subsequently  the 
$1.25  rate  was  again  reduced  to  90  cents,  and  this  rate  still 
is  maintained.  Much  evidence  was  introduced  tending  to 
show  that  the  $1.25  rate  charged  for  the  water  haul  was 
unreasonable  to  the  extent  that  it  exceeded  90  cents,  and 
complainant  especially  stressed  the  fact  that  the  latter 
is  a  voluntarily  established  rate.  On  June  17,  1921,  com- 
plainant filed  a  complaint  with  the  shipping  board  attack- 
ing the  rates  on  sacked  wool  as  unreasonable,  and  asked 
reparation  to  the  basis  of  90  cents.  The  record  before  the 
shipping  board  was  made  a  part  of  the  record  herein.  On 
brief  complainant  stated  that  subsequently  that  complaint 
was  withdrawn. 

The  steamship  companies  argue  that  should  we  in  this 
proceeding  exercise  our  jurisdiction  by  prescribing  joint 
wool  rates  it  would  subject  the  steamship  lines  to  the  ad- 
ditional burden  of  furnishing  detailed  statistical  reports  of 
their  performances   as   to   all   traffic,   which,   they   contend, 
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is  an  expense  and  burden  not  commensurate  with  the  relief 
sought.  In  Int.  Com.  Comm.  v.  Goodrich  Transit  Co.,  224 
U.  S.  194,  the  United  State  supreme  court  in  effect  held 
that  common  carriers  by  water  having  joint  tariffs  on  file 
with  us  under  which  they  operate  jointly  with  railroads  in 
transporting  interstate  passengers  and  property  over  through 
routes  partly  by  railroad  and  partly  by  water  are  agents 
of  interstate  commerce,  and  as  such  may  be  lawfully  re- 
quired to  classify  their  accounts  and  make  statistical  re- 
ports of  their  entire  business  as  common  carriers.  As 
previously  stated,  there  are  no  joint  rail-arid-water  rates  in 
effect  on  any  commodity  when  shipped  via  the  Pacific 
ports  and  the  Panama  canal,  and,  it  was  contended,  if 
through  joint  rail-and-water  rates  are  prescribed  on  wool 
for  movement  via  the  Pacific  ports  it  will  pave  the  way  for 
the  application  of  joint  rates  generally  on  all  commodities 
when  shipped  by  rail-and-water  route  via  the  Pacific  coast 
terminals. 

There  is  no  evidence  to  indicate  that  the  present  east- 
bound  all-rail  and  rail-and-water  routes  are  inadequate  to 
expeditiously  handle  the  wool  traffic  under  normal  condi- 
tions. On  the  other  hand,  the  representative  of  the  Boston 
Wool  Trade  Association  at  the  hearing  in  the  complaint  case 
testified  that  practically  80  per  cent  of  all  the  wool  grown 
west  of  the  110°  meridian  moved  to  Boston  through  the 
Pacific  ports  via  the  Panama  Canal,  and  stated  that  if  the 
prayer  for  joint  rates  were  granted  it  would  have  the  effect 
of  moving  additional  wool  tonnage  via  the  water  lines.  The 
question  therefore  arises  whether  it  is  necessary  and  in 
the  public  interest  to  require  the  establishment  of  joint 
rates  in  order  to  give  effect  to  section  500  of  the  trans- 
portation act,  1920,  as  complainant  contends,  in  order  to 
foster  and  preserve  in  full  vigor  both  rail  and  water  trans- 
portation. 

The  conditions  imposed  under  the  respective  rail  and 
water  bills  of  lading  vary  considerably.  Complainant  states 
that  the  bills  of  lading  issued  by  the  various  steamship 
lines  operating  through  the  Panama  Canal  differ  in  form, 
are  very  complicated,  and  impose  different  conditions  of 
liability,  and  urges  that  a  requirement  to  publish  joint 
rates  and  to  issue  through  bills  of  lading  would  secure  uni- 
formity in  this  regard.  Paragraph  (11)  of  section  20  of 
the  act  provides: 

That  any  common  carrier,  railroad  or  trans- 
portation company  subject  to  the  provisions  of  this 
Act  receiving  property  for  transportation  from  a 
point  in  one  State  or  Territory  or  the  District  of 
Columbia   to   a   point    in   another   State,    Territory, 
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District  of  Columbia,  or  from  any  point  in  the 
United  States  to  a  point  in  an  adjacent  foreign 
country  shall  issue  a  receipt  or  bill  of  lading  there- 
for,    *     *     *. 

Complainant  argues  that  this  provision  casts  upon  the 
rail  carriers  a  duty  to  issue  through  bills  of  lading  on 
shipments  from  interior  points  to  Atlantic  coast  points 
via  rail-and-water  route.  The  rail  carriers,  on  the  other 
hand,  contend  that  section  20  applies  only  to  those  common 
carriers  which  are  named  in  section  1  of  the  act,  and 
that  so  far  as  rail-and-water  transportation  is  concerned 
section  1  is  limited  to  transportation  partly  by  railroad  and 
partly  by  water  when  both  are  used  under  a  common  con- 
trol, management,  or  arrangement  for  a  continuous  car- 
riage or  shipment,  and  that  there  is  no  such  common  con- 
trol, management,  or  arrangement  of  the  rail-and-water 
lines  parties  to  this  investigation.  In  Bills  of  Lading,  52 
I.  C.  C.  671,  725,  in  referring  to  sections  1,  5,  and  6  of  the 
act,  we  said  "these  provisions  of  the  act  clearly  bring  water 
carriers  within  its  operation  and  control  when,  and  if,  they 
participate  in  arrangements  for  continuous  shipment  and 
carriage."  In  the  instant  case  both  the  rail  and  water  lines 
oppose  the  establishment  of  through  routes  and  joint  rates 
and  do  not  participate  in  arrangements  for  continuous  ship- 
ment and  carriage,  separate  bills  of  lading  being  required  for 
the  rail  and  for  the  water  hauls. 

It  is  not  shown  upon  this  record  that  the  failure  or  re- 
fusal of  the  rail-and-water  carriers  to  establish  through 
routes  and  joint  rates  on  shipments  of  wool  and  mohair 
from  interior  points  via  the  Pacific  ports  and  the  Panama 
Canal  to  Boston  and  other  north  Atlantic  ports  is  unjust, 
unreasonable,  or  otherwise  unlawful,  and  the  request  for 
joint  rates  and  the  issuance  of  through  bills  of  lading  is 
denied.  The  request  for  reparation  must  also  be  denied,  the 
reasonableness  of  the  port-to-port  water  rates  as  such  being 
a  matter  for  determination  by  the  United  States  Shipping 
Board. 

Transit 

In  the  First  Wool  Investigation  we  stated  that  the 
fact  that  rates  from  the  Pacific  coast  terminals  and  from 
the  territory  bordering  upon  the  coast  where  the  combina- 
tion upon  the  terminals  controlled  the  rates  were  the  same 
to  Boston  as  to  the  intermediate  territory  contributed  to 
make  Boston  the  great  wool  market  of  the  United  States.  It 
was  shown  that  the  rates  from  the  Far  West  were  made 
up  of  combinations  upon  St.  Louis  or  Chicago,  and  that 
ordinarily  the  combination  of  the  rate  from  a  wool-produc- 
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ing  station  to  an  intermediate  point  like  Omaha,  Nebr.,  plus 
the  rate  from  that  point  to  the  seaboard  was  higher  than 
the  through  rate.  Detroit,  Mich.,  and  Omaha  in  that  case 
urged  that  they  be  put  on  a  parity  with  Chicago  and  St. 
Louis,  and  at  23  I.  C.  C.  177,  we  found  that: 

Transit  should  be  allowed  at  intermediate 
points  on  a  direct  line  upon  payment  of  2.5  cents 
per  100  pounds,  and  upon  the  condition  that  it 
applies  only  to  wool  originating  west  of  the  Mis- 
sissippi River,  which  must  be  kept  separate  from 
wool  originating  at  points  east  of  the  river. 

The  western  rail  carriers  now  provide  in  their  tariffs 
that  carload  shipments  of  wool  may  be  stored,  graded,  and 
assorted,  or  concentrated  in  transit  at  intermediate  points 
on  their  lines  at  charges  ranging  from  2.5  to  3.5  cents  per 
100  pounds.  Some  of  the  larger  interior  cities  at  which 
transit  is  permitted  are  Detroit,  Chicago,  St.  Louis,  Kansas 
City,  Mo.,  and  Omaha,  but  the  only  intermediate  point  on 
whose  behalf  testimony  was  offered  was  St.  Louis.  Its  rep- 
resentative stated  that  he  did  not  come  "to  discuss  the 
rates,"  but  asked  that  the  present  transit  arrangements  be 
continued  and  that  the  Santa  Fe  and  Milwaukee  be  required 
to  establish  similar  arrangements  at  St.  Louis.  The  present 
through  rates  to  Boston  from  .points  on  the  Santa  Fe  and 
Milwaukee  apply  via  Chicago,  which  point  is  reached  over 
their  own  rails.  Before  transit  can  be  required  at  any 
point  through  rates  must  apply  via  that  point.  There  are 
no  through  routes  in  effect  via  the  St.  Louis  gateway  in 
connection  with  these  carriers.  Consequently  the  request 
of  the  St.  Louis  interests  is  two-fold ;  first,  for  the  estab- 
lishment of  through  routes  and  joint  rates;  and,  secondly, 
for  transit  arrangements.  A  compliance  with  this  request 
would  require  the  Santa  Fe  and  Milwaukee  to  short-haul 
themselves.  This  question  with  respect  to  the  Santa  Fe 
was  before  us  in  Boston  Wool  Trade  Asso.  v.  A.,  T.  &  S.  F. 
Ry.  Co.,  62  I.  C.  C.  228,  wherein,  at  page  229,  we  said : 

The  Santa  Fe,  through  its  Illinois  junctions, 
offers  the  shortest  route  to  Boston  from  the  points 
in  New  Mexico  and  Arizona  at  which  the  shipments 
in  question  originate,  and  affords  as  prompt  service 
under  normal  conditions  as  can  be  obtained  over  any 
route.  Under  such  circumstances,  and  in  the  ab- 
sence of  undue  prejudice,  that  carrier  can  not  be  re- 
quired to  surrender  the  traffic  to  connections  at 
junctions  which  afford  it  hauls  substantially  less 
than  the  length  of  its  railroad. 
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The  existing  through  routes  were  found  reasonable  and 
adequate,  and  the  complaint  was  dismissed.  St.  Louis  has 
not  shown  upon  this  record  that  it  is  unduly  prejudiced  by 
the  refusal  of  these  carriers  to  provide  joint  rates  and 
transit  arrangements  via  that  gateway. 

A  number  of  the  western  wool  carriers  also  have  in 
effect  arrangements  whereby  shipments  of  wool  may  be 
stopped  in  transit  to  finish  loading.  Under  this  arrange- 
ment the  small  grower  who  produces  wool  in  less-than- 
carload  quantities  and  the  larger  producers  who  have  on 
hand  small  quantities  of  wool  after  the  bulk  of  their  clip 
has  moved  may  consolidate  their  shipments  into  carloads 
and  thus  secure  the  benefit  of  carload  rates  to  eastern  des- 
tinations. The  Union  Pacific  system,  for  example,  publishes 
the  following  provision  in  its  tariff  naming  the  rates  and 
rules  applicable  on  wool  destined  to  the  Missouri  River  and 
points  east  thereof: 

Shipments  of  wool  or  mohair  may  be  stopped 
in  transit  at  directly  intermediate  points  on  the 
Camas  Prairie  Railroad,  Los  Angeles  &  Salt  Lake 
Railroad,  Oregon  Short  Line  Railroad,  Oregon- 
Washington  Railroad  lines,  Union  Pacific  Railroad 
(in  Utah  or  Wyoming),  and  the  Utah-Idaho  Central 
Railroad  to  finish  loading  at  an  additional  charge  of 
$6.50  per  car  for  each  stop.  Actual  gross  weight 
as  ascertained  at  last  stopping  point  and  rate  from 
point  of  origin  or  from  stopping  point,  whichever  is 
higher,  in  effect  on  date  of  shipment  from  point 
of  origin,  will  govern. 

The  Southern  Pacific  and  the  Western  Pacific  permit 
one  stop  in  transit  to  finish  loading  at  certain  points  on  their 
lines  on  eastbound  wool  but  without  charge  for  the  stoppage 
service.  The  Milwaukee  publishes  a  charge  of  $6.30  per  car 
for  each  stop,  which  is  applicable  in  North  Dakota,  and  in 
South  Dakota  west  of  Mobridge.  The  Santa  Fe,  Great 
Northern,  Northern  Pacific,  and  Milwaukee  (except  in 
South  Dakota  west  of  Mobridge)  do  not  provide  for  stopping 
in  transit  to  finish  loading,  but  these  carriers  publish  so- 
called  gathering  rates  to  certain  concentrating  points.  The 
three  lines  last  named  also  publish  back-haul  charges  for 
application  to  points  of  concentration,  which  are  materially 
lower  than  the  local  rates.  Considerable  difficulty  has  been 
experienced  by  the  Boston  Wool  Trade  Association  in  in- 
terpreting the  carrier's  concentration  rules.  That  the  pres- 
ent concentration  provisions  of  the  Great  Northern  and 
Northern  Pacific  are  ambiguous  was  clearly  demonstrated  at 
the  hearings,   where   it   developed   that   a  representative   of 
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their  traffic  department  had  considerable  difficulty  in  ascer- 
taining- the  through  charges  on  shipments  moving  under  their 
concentration  rules.  Steps  should  be  taken  to  clarify  the 
tariffs  in  this  regard. 

In  recent  years  the  wool  growers  of  this  western  ter- 
ritory through  their  national  and  state  associations  have 
established  so-called  wool  pools  or  market  associations  at 
various  concentration  points  for  the  purpose  of  eliminating 
speculation  and  waste  in  the  marketing  of  their  product. 
These  pools  consist  mainly  of  combinations  among  the 
wool  growers,  who  pool  their  wool  into  one  lot  for  sale 
through  a  committee  selected  by  the  members  of  the  pool. 
The  National  Wool  Growers'  association  suggested  the  es- 
tablishment of  uniform  charges  per  100  pounds  for  varying 
distances  where  back-haul  movements  to  the  concentration 
points  are  involved,  ranging  from  11  cents  for  25  miles  to 
41.5  cents  for  250-mile  hauls,  but  the  evidence  is  too  meager 
to  enable  us  to  arrive  at  any  definite  conclusion. 

Transit  to  complete  loading  arrangements  are  more 
essential  and  of  greater  benefit  to  the  wool-shipping  inter- 
ests now  than  in  former  years  because  of  the  gradual  re- 
duction in  the  number  of  sheep  in  the  flocks,  which  has 
resulted  in  diminishing  the  size  of  the  clips.  It  takes 
about  3,200  sheep  to  produce  a  carload  of  wool,  minimum 
weight  24,000  pounds,  the  weight  of  the  fleece  averaging 
about  7.5  pounds  per  sheep.  Many  of  the  large  sheep  ranges 
have  been  broken  up,  the  smaller  sheepmen  having  from 
1,000  to  1,500  sheep  in  their  flocks,  which  is  not  sufficient 
to  produce  a  carload  of  wool.  These  transit  arrangements 
to  complete  loading  are  beneficial  also  to  the  carriers  if 
the  means  adopted  are  proper  and  nondiscriminatory;  they 
are  of  benefit  to  the  carriers  because  they  are  conducive  to 
heavier  loading  and  result  in  more  economical  transportation 
provided  a  reasonable  charge  is  made  for  the  extra  service 
rendered.  Proper  rate  making  secures  to  every  shipper  the 
performance  of  the  transportation  service  for  no  more  than 
a  reasonable  charge  and  requires  that  all  shippers  pay  a 
reasonable  charge  for  every  service  rendered.  Witnesses 
for  the  rail  carriers  testified  that  they  had  received  no  com- 
plaints from  shipprs  in  regard  to  the  existing  concentration 
and  stoppage  in  transit  to  complete  loading  arrangements, 
but  the  Boston  Wool  Trade  association,  whose  members  are 
directly  interested  in  the  details  of  shipment  of  a  very  large 
percentage  of  this  western  wool  tonnage,  urged  that  stopping 
to  complete  loading  be  required  to  be  established  "not  only 
eastbound  but  westbound  from  points  of  origin  upon  every 
railroad  whether  large  or  small."  In  Stopping  of  Cars  in 
Transit  to  Complete  Loading,  36  I.  C.   C.   130,  we  declined 


426  MONTANA     UTILITIES    REPORTS 

to  authorize  the  discontinuance  by  carriers  in  central  and 
western  territories  of  a  general  provision  for  the  stopping 
of  cars  in  transit  to  be  partially  loaded  or  unloaded.  The 
Boston  Wool  Trade  association  suggested  a  charge  of  $5  for 
the  service  of  stopping  to  complete  loading,  claiming  that 
charge  to  be  reasonable  when  compared  with  the  switching 
charges  in  effect  at  eastern  terminals.  The  service  per- 
formed in  setting  out  a  car  to  finish  loading  is  not  com- 
parable with  switching  at  terminals.  In  the  former  the 
switch  must  be  made  by  the  train  crew  and  two  movements 
are  involved,  one  in  setting  out  the  car  and  another  in 
picking  it  up,  whereas  in  terminal  switching  it  is  done  by 
the  switching  crew,  which  handles  a  number  of  cars  at  the 
same  time.  Comparison  is  also  made  with  the  charges 
assessed  for  reconsignment,  ranging  from  $2  to  $5  per  car. 
The  stop-over  practice  embodies  some  of  the  elements  of  re- 
consignment.  In  both  cases  the  aggregate  charges  front 
point  of  origin  to  destination  are  computed  on  the  basis 
of  the  carload  rate  from  point  of  origin  to  final  destination 
plus  whatever  charge  is  made  for  the  service.  Stopping  ol 
Cars  in  Transit  to  Complete  Loading,  supra. 

The  representative  of  the  Union  Pacific  system  testi- 
fied that  he  could  see  no  objection  to  the  establishment 
under  the  prevailing  class  rates  of  transit  to  complete  load- 
ing arrangements  on  westbound  shipments  of  wool  and 
mohair  similar  to  those  in  effect  on  eastbound  traffic.  The 
Southern  Pacific  has  under  consideration  the  establishment 
of  such  arrangements  on  its  lines  in  the  State  of  Oregon. 
The  Los  Angeles  &  Salt  Lake  witness  testified  that  there 
was  no  objection  to  the  establishment  of  transit  to  complete 
loading  also  on  westbound  traffic.  The  Western  Pacific 
publishes  such  an  arrangement  on  eastbound  wool  traffic, 
and  its  witness  testified  that  they  had  never  received  a 
request  for  similar  arrangements  on  westbound  shipments. 
The  representatives  of  the  Northern  Pacific  and  Great 
Northern  objected  to  the  establishment  of  arrangements 
for  stopping  in  transit  to  complete  loading  and  testified  that 
their  present  storage  and  concentration  arrangements  are 
satisfactory  to  the  wool  shippers  on  their  lines.  It  was 
shown  that  the  total  through  charges  on  a  shipment  of 
wool  from  a  point  on  the  Great  Northern,  for  example, 
stopped  at  an  intermediate  point  and  forwarded  to  Boston, 
were  in  fact  less  under  the  concentration  rates  in  effect  on 
that  line  than  if  stopping-in-transit  arrangements  had  been 
published. 

We  find  that  transit  to  complete  loading  or  concentra- 
tion arrangements  on  wool  and  mohair  are  not  only  desir- 
able but  also  a  commercial  necessity,  and  that  the  failure  of 
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rail  carriers  to  publish  either  concentration  rates  or  stopping 
in  transit  to  complete  loading  arrangements  in  connection 
with  wool  and  mohair  shipments  whether  moved  eastbound 
or  westbound  is  unjust  and  unreasonable.  The  rail  carriers 
will  be  required  to  establish  on  wool  and  mohair  in  the 
grease,  both  eastbound  and  westbound,  either  arrangements 
for  stopping  in  transit  to  complete  loading  at  directly  inter- 
mediate points  at  a  stoppage  charge  not  to  exceed  $6.50  per 
car  for  each  stop,  or  special  concentration  rates  similar  to 
those  now  in  effect. 

Shall  Transit  Be  Required  At  Boston  and  Philadelphia? 

The  requirements  of  the  trade  necessitate  the  concen- 
tration of  wool  for  assorting  and  grading,  and  Boston,  as 
previously  stated,  is  the  largest  wool  concentration  point  in 
the  United  States.  Following  our  findings  in  the  First 
Wool  Investigation,  transit  was  accorded  wool  shipments  at 
Omaha  and  Detroit  so  that  those  cities,  as  well  as  Chicago 
and  St.  Louis,  might  compete  with  Boston.  Thereupon  Bos 
ton,  in  Boston  Wool  Trade  Asso.  v.  A.  &  S.  Ry.  Co.,  supra, 
complained  that  the  refusal  of  defendants  to  permit  transit 
on  wool  and  mohair  at  that  and  adjacent  points  was  violative 
of  sections  1,  2,  and  3  of  the  act,  and  asked  for  the  estab- 
lishment at  Boston  and  other  near-by  points  in  the  so-called 
metropolitan  switching  district  of  transit  arrangements 
which  would  permit  wool  and  mohair  originating  west  of 
the  Hudson  River  to  be  stopped  at  Boston  for  inspection, 
weighing,  grading,  assorting,  storing,  etc.,  and  to  be  moved 
thence  to  New  England  mill  points.  In  that  case  we  discussed 
at  considerable  length  the  conditions  existing  at  Boston  and 
fully  considered  the  advisability  of,  or  necessity  for,  pre- 
scribing transit  at  that  point.  The  following,  beginning  at 
page  384,  is  quoted  from  our  report: 

The  joint  rates  on  wool  from  the  far  west 
apply  to  all  New  England  points  including  Boston. 
The  wool  dealer  at  a  point  in  the  middle  west  where 
transit  is  permitted,  Chicago  for  example,  may  make 
shipments  direct  to  the  mill  from  the  transit  point 
on  the  basis  of  the  through  rate  plus  a  transit 
charge  of  2.5  cents.  The  Boston  dealer,  selling  to 
the  same  mill,  must  pay  the  same  rate  to  Boston  as 
the  western  shipper  pays  to  the  mill  point  and,  in 
addition  thereto,  must  pay  outbound  rates  based  on 
distance.  Boston  is  at  the  termini  of  the  rail  lines, 
and  movement  to  New  England  mill  points  through 
Boston  involve  an  out-of-line  or  back-haul  service  in 
every  instance.  In  recognition  of  this  condition, 
which  admittedly   does   not   exist   at   Chicago,   com- 
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plainant  suggests  a  schedule  of  outbound  transit 
rates  ranging  from  1.5  cents  for  distances  up  to 
20  miles  to  10  cents  for  distances  between  190  and 
220  miles.     *     *     * 

There  is  no  substantial  evidence  that  the  out- 
bound rates  from  Boston  to  the  mills  are  unreason- 
able. The  evidence  submitted  is  directed  toward  the 
alleged  unjust  discrimination  and  undue  prejudice  to 
Boston  and  the  undue  preference  of  Chicago,  St. 
Louis,  Omaha,  and  Detroit,  at  which  points  transit 
is  permitted  on  wool  originating  west  thereof.  Com- 
plainant asks  that  transit  arrangements  like  those 
granted  at  the  other  points  named  be  established  at 
Boston  by  the  New  England  lines.  They  further  ask 
that  transit  be  established  on  wool  from  all  points  in 
the  United  States  west  of  the  west  bank  of  the 
Hudson  and  on  domestic  wool  reaching  Boston  by 
water,  on  which  the  New  England  lines  earn  no  in- 
bound revenue.     *     *     * 

The  transportation  situation  at  Boston  differs 
so  materially  from  that  at  the  middle  western  points 
named  as  to  make  comparison  difficult.  Boston  has 
long  been  the  preeminent  wool  market  of  the 
country,  to  which  at  the  present  time  two-thirds  of 
the  domestic  wool  crop  is  consigned  as  well  as  large 
quantities  of  imported  wool.  This  traffic  reaches 
Boston  over  the  lines  of  the  New  Haven,  the  Boston 
&  Albany,  and  the  Boston  &  Maine  terminating  at 
Boston.  The  mills  also  are  located  on  the  rails  of 
these  carriers,  but  at  interior  points,  and  shipments 
from  the  west  consigned  directly  to  those  mills 
would  not  move  through  Boston  but  through  other 
junctions  which  afford  shorter  hauls  and  avoid  the 
freight  congestion  in  the  vicinity  of  Boston.  As  has 
been  stated,  if  wool  moves  through  Boston  an  out- 
of-line  service  consisting  in  most  instances  of  a 
back  haul  is  required. 

We  found  that,  in  view  of  the  dissimilarity  of  condi- 
tions as  between  Boston  and  the  western  points  where 
transit  is  permitted,  it  was  not  clear  that  the  discrimination 
complained  of  was  undue  or  unlawful,  and  dismissed  the  com- 
plaint, but  without  prejudice  to  what  might  be  determined 
upon  a  more  complete  investigation  of  the  transit  situation. 

In  this  consolidated  proceeding  the  Boston  Wool  Trade 
association  again  appeared  and  requested  that  (1)  transit 
be  established  on  wool  in  the  Boston  switching  district  for 
the  purpose  of  inspection,  weighing,  grading,   sorting,   stor- 


BOARD    OF    RAILROAD    COMMISSIONERS  429 

ing,  change  of  ownership,  consignee  or  destination;  that 
is,  on  the  same  basis  as  in  effect  at  Chicago,  St.  Louis, 
Omaha,  Detroit,  and  other  intermediate  points,  but  in  view 
of  the  out-of-line  or  back-haul  movement  involved  at  Boston 
it  is  willing  to  pay  additional  charges  for  the  added  service 
on  the  basis  proposed  in  this  proceeding  by  the  Union  Pacific 
system  for  the  back-haul  service  at  Portland;  or  (2)  transit 
on  wool  should  be  denied  at  all  other  points.  In  other 
words,  the  refusal  of  the  carriers  to  grant  transit  at  Boston 
is  alleged  to  be  unreasonable,  unjustly  discriminatory,  and 
unduly  prejudicial. 

Transit  is  also  requested  at  Boston  on  wool  from  in- 
terior western  points  moving  by  rail-and-water  route  via 
the  Pacific  ports  and  the  intercoastal  steamship  lines  through 
the  Panama  Canal,  the  Boston  Wool  Trade  association  con- 
tending that  on  such  traffic  the  conditions  are  similar  to 
those  existing  at  Chicago  in  that  no  out-of-line  movement 
would  be  involved.  On  this  traffic  the  New  England  roads 
would  earn  no  inbound  revenue.  This  feature  is  not 
brought  in  issue  in  the  complaint  case  consolidated  here- 
with. The  order  of  investigation  herein  does  not  cover  it 
and  it  will  not  be  further  discussed. 

Approximately  90  per  cent  of  all  the  wool  produced  in 
this  western  territory  ultimately  finds  destination  in  the 
territory  east  of  the  Buffalo-Pittsburgh  line  and  north  of  the 
Potomac  River.  In  Boston  Wool  Trade  Asso.  v.  A.  &  S. 
Ry.  Co.,  supra,  we  said  that  the  fact  that  dealers  at  the 
intermediate  points  had  transit  apparently  had  not  affected 
the  supremacy  of  Boston  as  a  wool  market.  Boston  still 
retains  this  distinction  but  the  Boston  Wool  Trade  associa- 
tion points  out  that  this  is  due  to  the  large  tonnage  of 
import  wool  handled  through  that  port,  about  57  per  cent 
of  the  wool  consumed  in  the  United  States  being  imported. 
In  1919  one-third  of  the  western  wool  clip  received  transit 
at  Chicago  and  St.  Louis.  Figures  for  the  subsequent  years 
were  not  available,  but  the  carriers  admitted  that  the  wool 
tonnage  accorded  transit  at  these  points  is  "substantial." 
At  Portland  practically  no  wool  was  given  transit  during 
1921,  and  only  800  tons  during  1922.  At  Kansas  City  and 
Omaha  no  wool  has  been  accorded  transit  for  some  time.  It 
is  shown  that  of  the  total  wool  tonnage  originated  by  the 
western  wool-carrying  roads  during  1921,  about  33'.?  per 
cent  moved  to  or  via  Boston  either  all-rail  or  rail-and-water 
route.  Dealers  at  Chicago,  St.  Louis,  Detroit,  Portland,  and 
other  transit  points  are  in  active  competition  with  Boston 
dealers  in  buying  wool  in  this  western  territory  and  in 
selling  it  to  the  same  consuming  mills  in  the  east.  Boston 
points  out  that,  while  the  wool  dealer  at  Chicago,  for  ex- 
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ample,  may  ship  his  wool  to  the  mill  at  the  through  rate  plus 
a  transit  charge  of  3  cents,  the  dealer  at  Boston  selling  to 
the  same  woolen  mill  must  pay  the  same  rate  to  Boston  as 
the  Chicago  dealer  pays  to  the  mill,  and  in  addition  the  local 
rate  from  Boston  to  the  mill  point.  Boston,  however,  is  at 
the  termini  of  the  rail  lines,  the  movement  from  Boston  in 
every  instance  involving  an  out-of-line  service,  and,  in  most 
cases,  a  back-haul  movement.  To  this  extent  the  situation 
at  Chicago  and  the  middle  west  transit  points  is  different. 
But  much  stress  was  laid  upon  the  conditions  at  Portland, 
where  under  the  existing  baling-in-transit  arrangement  a 
back-haul  movement  is  involved,  and  Boston  contends  that, 
therefore,  it  should  also  be  granted  transit  on  the  basis  of 
the  same  back-haul  charges  as  are  now  proposed  at  Portland. 
If  the  Union  Pacific  system  as  a  matter  of  policy  voluntar- 
ily provides  for  baling  in  transit  at  points  on  its  lines,  but 
at  a  charge  adequate  to  cover  the  additional  service  ren- 
dered, this  showing  alone  is  not  sufficient  to  require  the 
eastern  lines  serving  Boston,  and  which  do  not  control  the 
policy  of  the  Union  Pacific  system,  to  grant  transit  for  the 
purpose  of  inspection,  weighing,  grading,  assorting,  storing, 
change  of  ownership,  consignee,  or  destination,  within  the 
Boston  switching  district.  Furthermore,  the  theory  of 
transit  is  service  at  some  point  between  the  points  of  origin 
and  destination  of  traffic  and  in  the  direction  of  the  move- 
ment of  the  traffic  to  the  point  of  final  destination,  and 
transit  involving  back-haul  service  should  not  be  required 
to  be  established  except  where  it  is  clearly  shown  that  the 
failure  to  do  so  results  in  unjust  discrimination  or  other 
violations  of  the  law.  Stock  &  Sons  v.  L.  S.  &  M.  S.  Ry.  Co., 
31  I.  C.  C.  150. 

It  is  shown  that  the  eastern  lines  participate  with  the 
western  carriers  in  joint  rates  on  the  eastbound  wool,  which 
include  transit  if  authorized  by  the  tariffs  of  the  individual 
carriers,  but  transit  is  accorded  only  on  the  rails  of  the 
western  or  midwestern  lines,  and  it  does  not  appear  that 
the  carriers  serving  Boston  grant  transit  on  wool  at  any 
point  on  their  lines.  The  Boston  Wool  Trade  association, 
however,  contends  that  the  transportation  act,  1920,  con- 
templates that  the  railroads  of  the  country  should  be  con- 
sidered as  one  national  system  of  transportation,  and  that 
the  eastern  carriers,  forming  a  part  of  such  national  system 
and  participating  in  joint  rates,  are  unduly  discriminating 
against  Boston  in  refusing  to  grant  transit  at  that  point 
while  permitting  it  at  Portland  and  the  middle  west  points. 
It  will  suffice  to  say  that  a  finding  to  that  effect  would 
be  contrary  to  the  conclusion  of  the  supreme  court  of  the 
United  States  in  Central  R.  R.  Co.  v.  United  States,  257 
U.  S.  247. 
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Approximately  50  per  cent  of  this  western  wool  reach- 
ing Boston  is  shipped  out  in  the  original  package ;  the  re- 
mainder is  sorted  and  graded  before  it  is  sold.  Upon  arrival 
of  the  wool  at  Boston,  the  destination  shown  on  the  bill  of 
lading,  the  consignee  takes  it  to  his  place  of  business  or  to 
a  private  or  public  warehouse  where  it  may  be  mixed  with 
other  shipments  of  wool  moved  into  Boston  over  other  rail 
lines  or  by  water,  and  sorted,  graded,  and  sold  or  resold,  and 
ultimately  shipped  to  the  consuming  mills.  About  10  per 
cent  is  snipped  to  scouring  plants,  most  of  which  are  located 
within  30  miles  of  Boston.  After  being  scoured  some  of  it 
moves  direct  to  the  mills  while  the  remander  is  shipped  to 
Boston  and  ultimately  shipped  by  rail  or  forwarded  by 
truck  from  the  warehouses  to  the  various  mills  throughout 
New  England.  The  imported  wools  are  sorted  and  graded 
at  points  of  origin  and  it  was  testified  are  readily  distin- 
guishable  from   the  domestic   wool. 

One  of  the  Boston  wool  dealers  testified  that  more  than 
50  per  cent  of  the  wool  shipped  by  his  concern  to  consum- 
ing points  within  75  miles  of  Boston  is  moved  by  motor 
truck,  and  it  appears  that  most  of  the  wool  traffic  destined 
to  consuming  mills  within  a  radius  of  50  miles  is  trans- 
ported by  truck.  While  the  most  important  wool-consum- 
ing territory  is  within  75  miles  of  Boston,  the  majority  of 
the  mills  are  within  60  miles,  and  the  testimony  indicates 
that  approximately  70  per  cent  of  all  the  wool  tonnage 
reaching  Boston  is  shipped  out  by  truck.  Exhibits  show 
that  the  rates  in  effect  on  wool  in  the  grease  from  Boston 
to  37  of  the  principal  wool-consuming  points  within  a  radius 
of  100  miles  from  Boston  range  from  16  to  31  cents.  Ac- 
cordingly, if  the  suggested  back-haul  basis  of  10  cents  per 
100  pounds  for  distances  within  100  miles  of  Boston  were 
applied  the  reductions  in  the  wool  rates  to  these  consuming 
points  would  range  from  6  to  21  cents.  The  Boston  Wool 
Trade  association  contended  that  if  transit  were  established 
the  revenues  of  the  Boston  carriers  would  not  be  decreased, 
but  in  fact  enhanced  through  the  increased  tonnage  which 
would  be  diverted  to  the  rail  lines  and  which  now  moves  by 
truck.  The  carriers  were  not  represented  at  the  transit  hear- 
ing held  at  Boston,  stating  that  their  failure  to  do  so  was 
due  to  the  failure  to  receive  notice,  and  no  convincing  data 
are  available  to  indicate  to  what  extent  transit  would  affect 
their  revenues,  but  at  the  oral  argument  the  New  York, 
New  Haven  &  Hartford  and  the  Boston  &  Albany  opposed 
the  establishment  of  transit  at  that  point.  In  September, 
1921,  the  Boston  &  Maine,  which  serves  the  largest  woolen 
mills  in  the  world,  reduced  its  local  rates,  the  reductions 
on  wool  in  the  grease  ranging  from   6  to  8   cents  for   dis- 
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stances  of  23  to  50  miles.  On  scoured  wool  the  reduction 
ranged  from  8.5  to  10  cents.  It  was  testified  that  these  re- 
ductions were  not  sufficiently  large  to  meet  the  actual  motor 
truck  competition,  and  that  but  little  wool  tonnage  was 
diverted  to  the  rail  line.  The  charges  for  motor  truck 
transportation  include  warehouse-to-warehouse  delivery,  no 
extra  charge  being  assessed  for  loading  in  Boston,  and  the 
service  rendered  is  considered  superior  to  rail  transporta- 
tion. In  view  of  these  considerations  it  is  apparent  that 
motor  truck  transportation  has  become  a  permanent  factor 
in  the  handling  of  this  wool  traffic  from  Boston  to  the 
consuming  mills,  and  it  is  doubtful  whether  under  any  system 
of  transit  plus  back-haul  service  charges  the  carriers  would 
be  able  to  successfully  compete  with  the  motor  trucks  for 
»h  wool  tonnage.  The  Boston  Wool  Trade  association  rep- 
resentative was  unwilling  to  state  that  he  considered  the  out- 
bound rates  unreasonable  for  local  movements,  but  urged 
that  the  wool  shipments  must  be  considered  as  through 
movements  from  points  of  origin  to  the  mill  points,  and 
contended  that  any  rate  which  does  not  hold  the  traffic  to 
the  rail  lines  is  unjust  and  unreasonable. 

The  Boston  &  Albany,  Boston  &  Maine,  and  New  York, 
New  Haven  &  Hartford,  which  directly  serve  Boston,  per- 
mit transit  on  their  lines  on  various  commodities,  including 
grain,  agricultural  products,  lumber,  butter,  eggs,  and  cotton, 
and  in  some  instances  out-of-line  and  back-haul  movements 
are  authorized.  Much  testimony  was  offered  with  a  view  to 
showing  a  competitive  relationship  between  wool  and  cot- 
ton. Both  commodities  are  used  in  the  manufacture  of 
clothing,  blankets,  hosiery,  cloth,  and  sweaters.  Woolen 
articles,  however,  are  more  expensive  than  the  cotton  product. 
The  rates  on  wool  generally  are  higher  than  the  rates  on 
cotton;  wool  is  rated  third  class,  carload  minimum  16,000 
pounds,  in  the  official  classification,  as  compared  with  a 
rating  of  fourth  class,  any  quantity,  on  cotton ;  in  New 
England  by  exceptions  to  the  official  classification  wool  is 
rated  fourth  class  and  cotton  fifth  class ;  and  it  is  shown 
that  wool  in  the  grease,  in  bales,  is  compressed  to  a  density 
of  not  less  than  19  pounds  per  cubic  foot,  as  compared  with 
a  compression  of  at  least  22.5  pounds  per  cubic  foot  in  the 
case  of  cotton.  The  evidence  is  not  convincing  that  com- 
pelling competition  exists  between  wool  and  cotton,  and  the 
fact  that  the  New  England  carriers  provide  for  transit  on 
the  other  commodities  which  are  not  in  competition  with 
wool  does  not  prove  any  unjust  discrimination  or  undue  pre- 
judice against  the  wool  shippers. 

Under  all  the  circumstances  and  conditions  shown  of 
record  we  find  that  the  failure  or  refusal  of  the  carriers  serv- 
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ing  Boston  to  establish  transit  arrangements  at  that  point 
for  the  purpose  of  inspection,  weighing,  grading,  assorting, 
storing,  change  of  ownership,  consignee,  or  destination,  on 
shipments  of  wool  and  mohair,  in  carloads,  from  the  western 
territory  of  origin  under  consideration  to  eastern  destina- 
tions which  would  require  out-of-line  or  back-haul  move- 
ment, while  participating  in  joint  rates  under  which  transit 
at  points  on  the  direct  line  of  movement  is  authorized  on 
the  lines  of  other  carriers  parties  to  the  joint  rates  is  not 
unreasonable  or  unduly  preferential  of  other  transit  points 
or  unduly  prejudicial  to  Boston. 

Eavenson  &  Levering  Company,  of  Camden,  N.  J.,  and 
the  Philadelphia  Wool  &  Textile  Association,  composed  prin- 
cipally of  the  wool  dealers  and  textile  interests  in  and  around 
Camden  and  Philadelphia,  Pa.,  hereinafter  referred  to  as  the 
Philadelphia  district,  request  that  they  also  be  accorded 
transit  on  wool  and  mohair  and  placed  on  a  parity  with  Chi- 
cago, St.  Louis,  and  other  transit  points.  They  allege 
that  the  combination  rates  from  the  western  points  of 
origin  to  Philadelphia  plus  the  local  rates  beyond  are  un- 
reasonable, both  relatively  and  per  se,  and  unduly  prejudicial, 
but  the  evidence  was  directed  solely  to  the  prejudicial  feature. 
A  large  portion  of  the  wool  handled  by  the  Philadelphia 
district  is  pulled  wool,  which  is  scoured  at  that  point.  At 
the  hearing  it  appeared  that  the  Philadelphia  district  was 
interested  primarily  in  scouring-in-transit  arrangements  to 
allow  wool  in  the  grease  to  be  stopped  for  assorting,  grad- 
ing, and  scouring  at  the  through  rate  applicable  on  wool  in 
the  grease  from  the  point  of  origin  to  final  destination.  But 
on  brief  of  exceptions  and  at  the  oral  argument  they  aban- 
doned the  proposal  for  scouring  in  transit,  their  counsel 
stating  that  they  are  seeking  transit  arrangements  identical 
with  those  extended  to  their  competitors ;  that  is,  transit 
for  the  purpose  of  inspection,  weighing,  grading,  sorting, 
storing,  or  change  of  ownership,  consignee,  or  destination, 
and  to  apply  only  on  movements  on  a  direct  line.  The  Phila- 
delphia district  is  served  by  the  Pennsylvania,  the  Baltimore 
&  Ohio  and  the  Philadelphia  &  Reading,  but  shipments  over 
the  latter  line  would  in  each  instance  necessitate  an  out-of- 
line  or  back-haul  movement.  Approximately  80  per  cent  of 
the  wool  shipments  into  Philadelphia  are  destined  to  points 
in  Pennsylvania,  New  York,  and  New  England,  within  a 
radius  of  350  miles  of  Philadelphia. 

In  support  of  the  contention  that  the  Philadelphia  dis- 
trict is  unduly  prejudiced  it  was  testified  that  the  Pennsyl- 
vania Railroad,  which  is  the  principal  wool  carrier  serving 
that  district,  permits  transit  on  wool  on  its  lines  at  Fort 
Wayne,  Ind.,  and  Columbus,  Ohio,  at  a  charge  of  3  cents  per 
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100  pounds  for  the  transit  service.  The  Baltimore  &  Ohio 
also  provides  for  transit  on  wool  at  Springfield,  111.,  and 
Wheeling,  W.  Va.  Philadelphia  is  an  intermediate  and  not 
a  terminal  point,  and  in  this  regard  it  is  different  from 
Boston,  and  on  all  fours  with  Fort  Wayne,  Columbus,  De- 
troit, Chicago,  St.  Louis,  Omaha,  and  Kansas  City.  The 
Philadelphia  wool  dealer  buys  his  wool  in  the  same  western 
markets  and  competes  in  the  sale  thereof  at  the  same  des- 
tinations as  his  competitor  at  the  other  transit  points  above 
named. 

We  find  that  the  failure  or  refusal  of  the  Pennsylvania 
Railroad  Company  and  the  Baltimore  &  Ohio  Railroad  Com- 
pany to  accord  the  Philadelphia  district  transit  arrange- 
ments on  shipments  of  wool  and  mohair,  in  carloads,  for 
the  purpose  of  inspection,  weighing,  grading,  assorting,  stor- 
ing, or  change  of  ownership,  consignee,  or  destination,  to 
points  on  the  direct  line  of  movement  while  contempor- 
aneously maintaining  such  transit  arrangements  on  wool  and 
mohair  to  apply  at  other  competitive  points  on  their  re- 
spective lines  subjects  wool  and  mohair  in  the  Pennsylvania 
district  to  undue  prejudice  and  disadvantage,  and  is  unduly 
preferential  of  dealers  in  the  same  commodities  at  such 
competitive  points. 

Appropriate   orders   herein   will   be   entered. 
Hall,  Chairman,  dissenting: 

It  has  not  been  shown  on  this  record  that  undue  preju- 
dice to  any  one  could  or  would  result  from  grant  of  fourth- 
section  relief  on  eastbound  movements  of  wool  from  Pacific 
terminals  and  the  strip  of  territory  bordering  thereon  which 
is  covered  by  these  applications.  The  proposed  rates  there- 
from would  be  reasonably  compensatory  under  the  circum- 
stances, and  would  enable  the  rail  carriers  to  there  meet  in 
some  degree  the  compelling  competition  of  ocean  carriers. 
It  is  the  declared  policy  of  Congress  to  foster  and  preserve 
both  rail  and  water  transportation  in  full  vigor,  the  one  as 
much  as  the  other.  By  this  denial  of  relief  rail  transporta- 
tion of  wool  is  left  with  impaired  vigor,  and  water  trans- 
portation of  wool  will  have  no  rival  in  the  states  bordering 
on  the  Pacific.  That  elimination  of  competition  is  not  in 
the  interest  of  anyone  except  the  shipowners.  Least  of  all 
is  it  in  the  interest  of  the  Pacific  states,  or  of  shippers 
farther  inland  whose  share  of  the  transportation  burden 
must  be  increased  rather  than  lessened  by  the  rail  carriers' 
loss  of  revenue  on  traffic  from  the  Pacific  states.  But  the 
majority  go  further.  They  condemn  as  unreasonable  not 
only  the  proposed  rates  eastbound  but  also  the  existing  rates 
eastbound  and  westbound  from  all  of  the  wool-producing 
territory  to  the  extent  that  these  exceed  a  new  scale  east- 
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bound,  and  55  per  cent  of  first  class  westbound.  These  two 
slices  off  of  the  revenues  of  indispensable  carriers  are  made, 
as  it  seems  to  me,  without  proof  that  existing  rates  are 
unreasonable,  or  that  the  graded  rates  substituted  therefor 
will  be  more  reasonable,  or  better  respond  to  the  circum- 
stances and  conditions  surrounding  the  transportation.  I  find 
difficulty  in  accepting  the  doctrine,  if  it  be  a  doctrine,  that 
a  brand  new  symmetrical  gradation  of  rates  eastbound  across 
the  mountain  and  plain  expanses  of  this  vast  continent,  or 
a  rigid  percentage  of  whatever  may  be  the  first-class  rates 
westbound,  is  better  adapted  to  the  movement  of  wool  than 
the  rate  structure  which  has  been  worked  out  in  a  process 
of  development  extending  over  50  years.  That  structure  has 
this,  at  least,  in  its  favor  that  it  represents  the  experience 
of  those  who  were  dealing  at  first  hand  with  instant  and 
compelling  facts.  It  is  also  one  which  has  been  sanctioned 
and  in  part  shaped  and  prescribed  by  our  predecessors  on 
this  commission.  But  the  majority  go  further  still.  They 
now  require  joint  rates  and  authorize  their  equalization  to 
north  Atlantic  ports  from  all  wool-producing  territory  west 
of  the  Missouri  River.  They  thus  condemn  what  we  have 
heretofore  approved,  the  construction  of  eastbound  rates  on 
wool,  except  from  a  belt  bordering  on  the  Pacific,  by  com- 
binations on  the  Mississippi  River  or  Chicago,  and  they  do 
so,  as  I  read  the  report,  without-  any  adequate  showing  that 
establishment  of  joint  rates  is  necessary  or  desirable  in 
the  public  interest.  Just  why  this  traffic  should  be  singled 
out  for  equalization  to  ports  when  it  does  not  move  there 
for  export,  and  when  other  traffic  from  the  same  region  is, 
in  general,  left  free  to  move  on  combinations,  is  left  unex- 
plained. The  desires  and  convenience  of  wool  dealers  and 
consumers  at  destination  seem  to  afford  the  only  tangible 
answer.  Surely  the  public  interest  is  quite  as  well  exem- 
plified by  the  needs  of  producers  throughout  the  western 
half  of  our  continent.  The  existing  structure  was  built  up 
in  daily  contact  with  those  needs. 

Without  further  exposition  I  record  dissent. 

Commissioner  Potter  dissents. 

Commissioner  Aitchison  did  not  participate  in  the  dis- 
position of  Transcontinental  Wool  Casesv  1922,  74  I.  C.  C.  99, 
having  been  of  counsel  in  earlier  proceedings  relating  to 
certain  of  the  applications  therein  considered,  which  were 
reopened  and  reheard  with  this  proceeding,  and  accordingly 
did  not  participate  in  the  disposition  of  the  fourth-section 
feature  herein. 
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Appendix  1 

Proposed  rates  and  revenue  on  wool  between  Pacific 
Coast  terminals  and  north  Atlantic  seaboard  points,  compared 
with  present  rates  and  revenue  on  other  commodities  be- 
tween the  same  points. 


Commodity 


Mini- 
mum 

weight 


Rate 
per  100 

pound; 


Ton- 
mile 
earn- 
ings 


Earn- 
ings 
per  eai 


Car- 
mile 
earn- 
ings 


I 
From    Pacific    coast    terminals     to    north 
Atlantic      seaboard      points      (distance  | 
3,303    miles:  Pounds 

Wool   and   mohair,    in   grease,    in   bales  ...|*40, 000 
Wool  and  mohair,    in  grease,    in  sacks.... |*30, 000 

Wool,     scoured    |t24,000 

Cascara  sagrada,    Oregon  grape  root,  etc|  30,000 
Canned    goods    I  40,000 

Do     ]   60 ,  000 

Canned    salmon    j   70,000 

Fish    dried    I  36,000 

Fruit,    dried,     boxed    I  40,000 

Do     |   60,000 

Fruit,     dried     (in    sacks) |  40,000 

Do     |   60,000 

Honey,     strained,     in    boxes    |  36,000 

Nuts,    edible,    in    shell,    in    sacks    |  30.000 

Paper,    newsprint    and    wrapping   |  40,000 

Pipe,     wooden    I  30.000 

Wood,    built    up,    combined    or   veneered..!   40,000 
Lumber     $44 .  000 

Do     I  §63 ,  760 

Rice    in    bags    I   60,000 

To     California     terminals     from     Boston,    | 
Mass.     (distance    3,299   miles): 

Clothes   pins,    in    crates,    toothpicks    |  30.000 

Compounds,     boiler     cleansing    |   40,000 

Cotton    bagging,     clayed    |   40,000 

Floats,     seine,     corkwood    I   20,000 

Stoves,     cooking    I  24.000 

Heaters,     water,     gas    or    gasoline    |   20.000 

Ink    and    mucilage     I  30.000 

Dishes,     plates,     paper    |  24,000 

Table   cloths,    napkins,    towels,    paper   ....I   26,000 

I 


I 
I 

|  Cents 
]  135 
|  170 
If210 
|  150 
|  128 
|  105 
|  95 
|  128 
|  165 
|  125 
|  195 
|  145 
|  135 
I  175 
I  128 
135 
I  108 
|  90 
I  90 
I  90 


I 

I  203 
|  165 
I  187. 5 
I  330 
]  207 
|  308 
!  203 
|  202.5 
218 


1 

Mills 

! 
1 

S.17 

$540.00  | 

10.29 

510.00  i 

12.71 

504.00 

9. OS 

450.00  1 

7.75 

512.00  1 

6.36 

630.00  ] 

5.  75 

665.00 

7.  75 

460.80  1 

9.99 

660.00  | 

7.56 

75H.OO 

11.81 

7S0.00 

S.7S 

870.00  | 

S.17 

486.00  1 

1.06 

525.00  | 

7.75 

512.00 

8.17 

405.00 

6.54 

432.00 

5.45 

396.00  1 

5.45 

573.84 

5.45 

540.00 

12.3 

609.00 

10.0 

660.00 

11.4 

750.00 

20.0 

660.00 

12.5 

496.80 

18.7 

616.00 

12.3 

609.00 

12.3 

-I st;.  i m 

13.2 

566. SO 
! 

Cents 
16.35 
15.44 
15.22 
13.62 
15.50 
19.07 
20.13 
13.95 
19.98 
22.71 
23.61 
20.34 
17.8 
16.0 
15.50 
12.26 
13.  OS 
11.99 
17.47 
16.4 


IS.  5 
20.0 
22.7 
20.0 
15.0 
IS.  7 
18.5 
14.8 
17.2 


♦Minimum   weight   for   cars   39   feet    6    inches   to   40   feet    6    inches    in    length. 
tFrom    north   Pacific    coast   only. 

{Minimum   weight  for   cars   over   36    feet   and   not   over   42   feet   in   length. 
^Average    loading  as   shown    in    68    I.    C.    C.    9S. 
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Appendix  2 

Comparisons  of  rates  and  earnings  on  wool  with  other 
commodities  westbound  from  points  on  Chicago,  Milwaukee 
&  St.  Paul  Railway  to  Seattle,  Wash. 


Commodity 


Dis- 
tance 


Mini- 
mum 
weight 


Rate 
per  100 
po.inds 


Earn- 
ings 
t>er  car 


Car- 
mile 

ea  in  - 


Ton- 
mile 
earn- 
ings 


Pounds  I    Cents 


.    ,  ,     Miles 

From    i  edar   Falls.    Wash...    i        38  6  , 

.,   ,\  : I I   64,000   I 

I  otatoes    and    onions    | i  30  quo 

I I  11     and    straw  ,  i      fc   Znn 
From    Ellensburg,    Wash 118.11   "  ' 

^;::;1     I  ...         '   I  24.000  1 

.,  ".eat    ! 1  so, 000  1 

[':'}*      ! [  64,(iiH, 

1  otatoes    and    onions    I  1  30  000 

Hay    and    straw "  26,'500 

From    Lmd,     Mash I       227  0 

Wo°i    I iTmoo " 

^eat      1 1  so.ooo 

^aF\     •■ I I   64,000 

1  otatoes    and    onions    | 30  000 

Hay    and    straw    |  1   -V500 

From    Spokane,     Wash |       3i2.6  |        ' 

Wool ! I   24,000"  " 

AN  *?eat     j 1  so.ooo 

'T'ats      I I   64,  000 

J  otatoes    and    onions    | |  30,000 

Hay   and    straw    | |   26  500 

From   Avery,    Idaho   |       408  S   | 

^£01     1 1  '24,00b"  I 

Wheat    1 1  80,000 

?ats      1 1  64,000 

1  otatoes    and    onions I  30  < 


Cents    I  Cents 


I  $64.80 

I  64.00 

I  44.00 

I  24.00 

.5   I  14.58 


47.5  I  114.00   I 
16.5  1   132.00 

15  I     96.00   I 

16  j     48.00  I 
14       1     37.10   I 

■I- 


80. 
21. 

19. 


193.20 
172.00 

124.80 
66.00 

58.30 


83.5  [  200.40 
24  I  192.00 
21.5  I  137.60 
24.5  t  73.50 
27       I     71.55 


107  I  256. SO 

34  I   272. On 

30.5  J   195.20 

42.5  I   127.50 

35.5  I     94.0S 


ons    1 1  30,000 

Hay    and    Straw    | |  26,500  I 

From    Deer   Lodge,    Mont )       615.7  I       '  | 

Woo'  t  I I  24,000  I     149 j'  357760 

I   SO.OOO  I  38.5   I   308.00 

64,000    ;  34.5   I   220. NO 

-...!  36,000   I  49.5  1   178.20 

22.000   ,'  48       [   105.60 

9   I I I 


72"; 


Wheat 

1  »ats 

Potatoes    and    onions    .. 

Hay    and     straw     

From    Three    Forks.    Muni 

u'""l      j ..]    24.1)00 

WTieat     I [  so. inn) 

Oats      I I  64,000 

Potatoes    and    onions    | 36,000 

Hay    and    straw     | |  22.000 

From   Bowman.    S.    Dak I   1,210.3 

Wool     1 

Wheat     [ 

Oats 

Potatoes  and    1  )ni,,ns  | 

Hay  and   straw   


24.1 

80,000 
64.000 
36.000 

22.  (MM) 


159.5 
3S.5 
34.5 
19.5 
49.5 


211. 
52 
48 
79.  i 
58.  i 


382.80 

308.00 
220.80 
17S.20 

lux. mi 


579.011 
416.00 
307.20 
286.20 

12s.  711 


168  I 

166   I 
116   1 

62 

38 


98 
73 
81 
41 
31 


14.00 
4.15 
3.63 
4.01 
2.87 


8.17 
1.82 

2.53 

2.7:; 
2.34 


7.  ON 
1.90 
1.72 

!.:-:: 
1.96 


5.33 
1 .  55 

1.38 
1.60 

1.74 


5.25 

1.55 
1.50 

2.07 
1.74 


4. S3 
1.25 
1.12 
1.60 
1.55 


4.33 
1 .  05 
.84 
1.33 
1.36 


4.00 
.85 

.78 
1.31 

.97 
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Rates  and  earnings  from  producing  points  on  lines  of  the 
Oregon-Washington  Railroad  &  Navigation  Company  to  Port- 
Land,  Oreg. 


Commodity 


Dis- 
tance 


Mini- 

Hate 

Earn- 

mum 

per  100 

ings 

weight 

pounds 

per  car 

1 

Car- 
mile 

earn- 
ings 


Ton- 
mile 
earn- 


From    The    Dalles,     Oreg 

Wool     

Wheat      

Apples      

Potatoes      

From     Shaniko,     Oreg 

Wool     

Wheat      

Apples      

Potatoes 

From    Heppner,     Oreg 

Wool     

Wheat      

Apples      

Potatoes      

From     Baker,      Oreg 

Wool      

Wheat 

Apples 

Potatoes      

From     Lewiston.      Idaho. 

Wool     

Wheat      

Apples      

Potatoes      


Miles 
8' 


176 


| Pounds | 

I I- 

,.|   24,000   | 

80,000   i 

I   24.000   | 

..]  36,000   | 

-I- 


Cents    | 

-I- 


Cents    ;  Coins 


196 


.     24.000 

.|   SO, 000 

.|   24,000 

36,000 


344 


.|  24.000  | 
.[  SO.  000  I 
.|  24,000  | 
36,000  | 

•  I- 


356 


|  24,000  | 

.|   SO, 000  | 

.|  35.000  I 

36.000  i 


24,000 

.|   SO.  000 
.1    35.000   | 
.|    36.000   | 


21.5 

10.5 

14 

11 


$51.60  [  59.3 

S4.00  |  96.6 

33.60  |  3S.6 

39.60  I  45.5 


56.5 
22.5 

47.5 


135.60 

ISO. 00 

114.00 

90.00 


77.0 

..102.3 

6 1 .  S 

51.1 


61 

22.5 

51 


146.40  I 

ISO. 00  | 

122.40  [ 

90.00  | 


74.7 
91.8 

62.4 
45.9 


S4.5 
26.:, 
56.5 
29 


2H2.su 
212.0U 
197.75 
104.40 


8  i  .  5 
24 

56.5 
24.5 


59.0 
61.6 


30. 


210.00  I  59.0 

192.00  |  53.9 

197.75  [  55.5 

SS.20  I  24.  3 


4.94 
2.41 
3.22 
2.53 


6.43 
2.56 
5.40 
2.S4 


6.22 
2.30 

5.20 
2.55 


4.91 
1.54 
3.28 
1.69 


4.92 
1 .  35 
3.17 
1.38 
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ORDERS 
At  a  General  Session  of  the  Interstate  Commerce  Commis- 
sion, Held  At  Its  Office  in  Washington,  D.  C,  on  the 
8th  Day  of  July,  A.  D.  1924. 

No.  14787 

Wool  Rates  Investigation,  1923 

Tn  the  Matter  of  Rates  on  Wool  and  Mohair  from   Pacific 

Coast  and  Intermediate  Territory  to  Various  Points. 


No.  13272 
Boston  Wool  Trade  Association 
v. 
The  Arizona  &  New  Mexico  Railway  Company ;  Arizona 
Eastern  Railroad  Company;  Arizona  Southern  Railroad 
Company;  The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany; Camas  Prairie  Railroad  Company;  The  Canadian 
Pacific  Railway  Company;  Central  Railroad  of  Oregon;  Chi- 
cago &  North  Western  Railway  Company;  Chicago,  Bur- 
lington &  Quincy  Railroad  Company;  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company;  The  Chicago,  Rock  Island  &  Gulf 
Railway  Company;  The  Chicago,  Rock  Island  &  Pacific  Rail- 
way Company;  The  Colorado  &  Southeastern  Railroad  Com- 
pany; The  Colorado  &  Southern  Railway  Company;  The 
Colorado  &  Wyoming  Railway  Company;  The  Colorado  Mid- 
land Railroad  Company;  The  Denver  &  Rio  Grande  Western 
Railroad  Company;  The  Denver  &  Salt  Lake  Railroad  Com- 
pany and  W.  R.  Freeman  &  C|  Boettcher,  Receivers ;  El  Paso 
&  Southwestern  Company;  El  Paso  &  Southwestern  Railroad 
Company ;  El  Paso  &  Southwestern  Railroad  Company  of 
Texas ;  The  Fort  Worth  &  Denver  City  Railway  Company ; 
The  Galveston,  Harrisburg  &  San  Antonio  Railway  Company; 
Gilmore  &  Pittsburgh  Railroad  Company,  Limited ;  The  Grand 
Canyon  Railway  Company ;  The  Great  Northern  Railway 
Company;  The  Kansas  City,  Mexico  &  Qrient  Railroad  Com- 
pany and  William  T.  Kemper,  Receiver;  Kansas  City,  Mexico 
&  Orient  Railway  Company  of  Texas ;  Los  Angeles  &  Salt 
Lake  Railroad  Company;  Minneapolis,  St.  Paul  &  Sault  Ste. 
Marie  Railway  Company;  Missouri  Pacific  Railroad  Com- 
pany; The  Nevada  Central  Railroad  Company;  Nevada-Cal- 
ifornia-Oregon Railway ;  The  Nevada  Northern  Railway 
Compan ;  New  Mexico  Central  Railway  Company ;  New 
Mexico  &  Arizona  Railroad  Company ;  Nez  Perce  &  Idaho 
Railroad  Company ;  Northern  Pacific  Railway  Company ; 
Northwestern  Pacific  Railroad  Company;  Oregon  Short  Line 
Railroad   Company ;   Oregon  Trunk  Railway   Company ;   Ore- 


440  MONTANA    UTILITIES     REPORTS 

gon- Washington  Railroad  &  Navigation  Company ;  Pacific  & 
Idaho  Northern  Railway  Company;  Rapid  City,  Black  Hills 
&  Western  Railroad  Company;  Rio  Grande  &  Southwestern 
Railroad  Company;  The  Rio  Grande  Southern  Railroad  Com- 
pany ;  Southern  Pacific  Company ;  Spokane  International 
Railway  Company;  Spokane,  Portland  &  Seattle  Railway 
Company;  Sumpter  Valley  Railway  Company;  The  Uintah 
Railway  Company;  Union  Pacific  Railroad  Company;  Utah 
Idaho  Central  Railroad  Company ;  Utah  Railway  Company ; 
The  Western  Pacific  Railroad  Company;  Panama  Canal 
Steamship  Lines,  to  wit,  Atlantic,  Gulf  &  Pacific  Steamship 
Corporation ;  Isthmian  Steamship  Lines ;  Luckenbach  Steam- 
ship Company,  Incorporated;  North  Atlantic  &  Western 
Steamship  Company ;  United  American  Lines,  Incorporated ; 
Dollar  Line;  and  The  Robert  Dollar  Company. 

It  appearing,  That  by  order  dated  April  3,  1923,  the 
commission  upon  its  own  motion  entered  upon  an  investiga- 
tion into  the  reasonableness  and  propriety  of  the  rates,  rules, 
regulations,  transit  arrangements,  and  minimum  carload 
weights  on  wool  and  mohair  from  the  Pacific  coast  and  in- 
termediate territory  west  of  the  eastern  boundaries  of  North 
Dakota,  South  Dakota,  Nebraska,  Kansas,  Oklahoma,  and 
Texas,  via  all-rail  route  to  all  points  east  of  said  line;  and 
from  said  intermediate  territory  via  rail-and-water  route 
to  the  Atlantic  ports,  and  from  said  intermediate  territory 
via  rail  to  the  Pacific  ports,  locally,  and  as  proportional 
rates  on  traffic  moving  beyond  in  coastwise  transportation  to 
or  via  the  Atlantic  ports;  and  that  by  order  dated  April  9, 
1923,  No.  13272  was  consolidated  and  assigned  for  hearing 
with  No.  14787; 

It  further  appearing,  That  a  full  investigation  of  the 
matters  and  things  involved  has  been  had,  and  the  com- 
mission having,  on  the  date  hereof,  made  and  filed  a  report 
containing  its  findings  of  fact  and  conclusions  thereon, 
which  said  report  is  hereby  referred  to  and  made  a  part 
hereof : 

It  is  ordered,  That  the  defendants  in  No.  13272,  named 
above,  and  carriers  respondent  in  No.  14787,  namely: 

Aberdeen  &  Rockfish  Railroad  Company;  Abilene  & 
Southern  Railway  Company;  Abnapee  &  Western  Railway 
Company;  The  Akron,  Canton  &  Youngstown  Railway  Com- 
pany; The  Alabama  &  Vicksburg  Railway  Company;  The 
Alabama  Great  Southern  Railroad  Company;  Alexandria  & 
Western  Railway  Company;  The  Ann  Arbor  Railroad  Com- 
pany; Arkansas  Harbor  Terminal  Railway;  The  Arkansas 
Western  Railway  Company;  Arcade  &  Attica  Railroad  Cor- 
poration; Arkansas  &  Louisiana  Missouri  Railway  Company; 
Arizona  Eastern  Railroad  Company;  Arizona  Southern  Rail- 
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road  Company ;  Ashley,  Drew  &  Northern  Railway  Company ; 
The  Atchison,  Topeka  &  Santa  Fe  Railway  Company ;  Atlanta 
&  Saint  Andrews  Bay  Railway  Company;  Atlanta  &  West 
Point   Railroad   Company;   Atlanta,   Birmingham   &   Atlantic 
Railway    Company   and   B.    L.    Bugg,    Receiver;    Atlantic   & 
Yadkin  Railway  Company;  Atlantic  City  Railroad  Company; 
Atlantic    Coast    Line   Railroad    Company;    Atlantic,    Gulf   & 
Pacific   Steamship   Corporation ;   Baltimore   &   Ohio   Chicago 
Terminal  Railroad  Company;  The  Baltimore  &  Ohio  Railroad 
Company ;    Baltimore    Steam    Packet    Company ;    Baltimore, 
Chesapeake  &  Atlantic  Railway  Company ;  Bamberger  Elec- 
tric Railroad  Company;  Bangor  &  Aroostook  Railroad  Com- 
pany ;  Banta  Maria  Valley  Railroad  Company ;  Bath  &  Ham- 
mondsport  Railroad  Company;  Bay  Transportation  Company; 
Bay  Transport  Company ;  Beaumont,  Sour  Lake  &  Western 
Railway  Company;  The  Belt  Railway  Company  of  Chicago; 
Bennettsville  &  Cheraw  Railroad  Company ;  Benton  Transit 
Company ;    Bessemer   &   Lake   Erie   Railroad    Company ;   Big 
Fork  &  International  Falls   Railway  Company;  Birmingham 
&  Northwestern   Railway  Company;   Birmingham   &   South- 
eastern Railway  Company  and  John  T.  Cochrane  and  Winton 
M.  Blount,  Receivers;  Birmingham  Southern  Railroad  Com- 
pany; Bloomsburg  &  Sullivan  Railroad  Company;  Blue  Ridge 
Railway   Company;   Borden    Line    Transportation    Company; 
Boston  &  Albany  Railroad   Company;  Boston   &   Gloucester 
Steamboat  Company;  Boston  &  Maine  Railroad;  Boyne  City, 
Gaylord  &  Alpena  Railroad;  Brandon,  Saskatchewan  &  Hud- 
son  Bay    Railway   Company;    Brimstone    Railroad    &    Canal 
Company;    British    Columbia    Electric     Railway     Company, 
Limited;  The  Brownwood  North  &  South  Railway  Company; 
Buffalo    &    Susquehanna     Railroad     Corporation;     Buffalo, 
Rochester  &  Pittsburgh   Railway  Company;  Buffalo  Union- 
Carolina    Railroad;    Bullfrog    Goldfield    Railroad    Company; 
Burton    Steamship    Company    and    William    H.    Burton,    Re- 
ceiver; George  W.  Bush  &  Sons   Company;  Bush  Terminal 
Railroad  Company;  Butler  County  Railroad  Company;  Butte, 
Anaconda  &  Pacific  Railway   Company;   California   Western 
Railroad    &   Navigation    Company;    Camas    Prairie    Railroad 
Company;   Cambria   &   Indiana   Railroad   Company;   Canada 
Atlantic  Transit  Company  of  United  States;  Canada  Steam- 
ship Lines,  Limited;  Canadian  National  Railways;  Canadian 
Pacific  Car  &  Passenger  Transfer  Company,  Limited;  Can- 
adian Pacific  Railway  Company;   Canadian  Pacific  Railway- 
Upper  Lake  Steamship  Line;  Carolina  &  Northwestern  Rail- 
way   Company;    Carolina    &    Tennessee    Southern    Railway 
Company;   Carolina,   Clinchfield   &   Ohio   Railway;   Carolina, 
Clinchfield  &  Ohio  Railway  of  South  Carolina;  Catskill  Eve- 
ning Line,  Incorporated;  Cedar  Rapids  &  Iowa  City  Railway; 
Central  California  Traction  Company;  Central-Hudson  Steam- 
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boat  Company;  Central  Indiana  Railway  Company  and  Wil- 
liam P.  Herod,  Receiver;  Central  of  Georgia  Railway  Com- 
pany ;  Central  Wisconsin  Railway  Company ;  Central  New 
England  Railway  Company;  Central  Railway  Company  of 
Arkansas ;  The  Central  Railroad  Company  of  New  Jersey ; 
Central  Vermont  Railway  Company ;  Charles  City  Western 
Railway  Company;  Charleston  &  Western  Carolina  Railway 
Company ;  Chatham,  Wallaceburg  &  Lake  Erie  Railway 
Company;  The  Chesapeake  &  Ohio  Railway  Company;  Chesa- 
peake Steamship  Company  of  Baltimore  City;  Chesapeake 
Western  Railway;  Chesley  Tug  &  Barge  Company;  Chestnut 
Ridge  Railway  Company ;  Chester  Shipping  Company ;  Ches- 
terfield &  Lancaster  Railroad  Company;  The  Chicago  & 
Alton  Railroad  Company  and  William  G.  Bierd  and  William 
W.  Wheelock,  Receivers ;  Chicago  &  Eastern  Illinois  Railway 
Company;  Chicago  &  Erie  Railroad  Company;  Chicago  & 
Illinois  Midland  Railway  Company;  Chicago  &  Illinois  West- 
ern Railroad ;  Chicago  &  Indiana  Coal  Railway  Company ; 
Chicago  &  North  Western  Railway  Company;  Chicago,  Bur- 
lington &  Quincy  Railroad  Company;  Chicago  Great  Western 
Railroad  Company;  Chicago,  Harvard  &  Geneva  Lake  Rail- 
way Company;  Chicago,  Indianapolis  &  Louisville  Railway 
Company;  Chicago,  Kalamazoo  &  Saginaw  Railway  Com- 
pany; Chicago,  Milwaukee  &  Gary  Railway  Company;  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company;  Chicago, 
Peoria  &  St.  Louis  Railroad  company  and  Bluford  Wilson 
and  William  Cotter,  Receivers;  The  Chicago,  Rock  Island  & 
Gulf  Railway  company;  The  Chicago,  Rock  Island  &  Pacific 
Railway  Company;  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company;  Chicago,  West  Pullman  &  Southern 
Railroad  Company;  Christie  &  Eastern  Railway  Company; 
Cincinnati,  Burnside  &  Cumberland  River  Railway  Com- 
pany; The  Cincinnati,  Indianapolis  &  Western  Railroad  Com- 
pany; The  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
Company;  The  Cincinnati  Northern  Railroad  Company; 
Cisco  &  Northeastern  Railway  Company;  Clatskanie  Trans- 
portation Company;  The  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company;  Clinton,  Davenport  &  Muscatine 
Railway  Company;  The  Clinton  &  Oklahoma  Western  Rail- 
road Company ;  Coudersport  &  Port  Allegany  Railroad ;  Clyde 
Steamship  Company;  Coast  Steamship  Company,  Limited; 
Coastwise  Steamship  &  Barge  Company,  Limited;  Coeur 
d'Alene  &  Pend  d'  Oreille  Railway  Company;  Coeur  d'Alene 
&  St.  Joe  Transportation  Company  and  F.  D.  Warren,  Re- 
ceiver; Colonial  Navigation  Company;  The  Colorado  &  South- 
Eastern  Railroad  Company;  The  Colorado  &  Southern  Rail- 
way Company ;  Columbia,  Newberry  &  Laurens  Railroad  Com- 
pany; Columbus  &  Greenville  Railroad  Company  and  A.  T. 
Stovall,  Receiver;  Columbus  &  Greenville  Railway  Company; 
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Congress  Line ;  The  Cooperstown  &  Charlotte  Valley  Rail- 
road Company ;  Copper  Range  Railroad  Company ;  Cornwall 
Railroad  Company ;  Crittenden  Railroad  Company ;  Crows 
Nest  Southern  Railway  Company ;  Cumberland  &  Pennsyl- 
vania Railroad  Company; 

The  Dansville  &  Mount  Morris  Railroad  Company  and 
A.  S.  Murray,  Jr.,  Receiver;  Danville  &  Western  Railway 
Company;  Dardanelle  &  Russellville  Railroad  Company;  Day- 
ton &  Union  Railroad  Company ;  Dayton,  Toledo  &  Chicago 
Railway  Company  and  W.  H.  Ogborn,  Receiver;  Deep  Creek 
Railroad  Company ;  Deering  Southwestern  Railway ;  The 
Delaware  &  Hudson  Company;  The  Delaware,  Lackawanna 
&  Western  Railroad  Company;  The  Dennison  &  Pacific  Sub- 
urban Railway  Company;  DeQueen  &  Eastern  Railroad 
Company;  The  Denver  &  Rio  Grande  Western  Railroad 
Company  and  T.  H.  Beacom,  Receiver;  Des  Moines  &  Central 
Iowa  Railroad ;  Detroit  &  Cleveland  Navigation  Company ; 
The  Detroit  &  Huron  Railway  Company;  Detroit  &  Mackinac 
Railway  Company;  Detroit,  Bay  City  &  Western  Railroad 
Company  and  Detroit  Trust  Company,  Receiver;  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Company ;  Detroit,  To- 
ledo &  Ironton  Railroad  Company ;  The  Detroit  &  Toledo 
Shore  Line  Railroad  Company;  Diamond  "0"  Navigation 
Company ;  Dominion  Atlantic  Railway  Company ;  Doniphan, 
Kensett  &  Searcy  Railway;  Drummond  Lighterage  Com- 
pany ;  Duluth  &  Iron  Range  Railroad  Company ;  Duluth,  Mis- 
sabe  &  Northern  Railway  Company;  The  Duluth,  South 
Shore  &  Atlantic  Railway  Company ;  Duluth,  Winnipeg  &  Pa- 
cific Railway  Company ;  East  Jordan  &  Southern  Railroad 
Company ;  East  St.  Louis  Connecting  Railway  Company ; 
Eastern  Steamship  Lines,  Incorporated;  Eastland,  Wichita 
Falls  &  Gulf  Railroad  Company;  Eastport  Transport  Com- 
pany ;  Elberton  &  Eastern  Railroad  Company ;  Elder  Steele 
Steamship  Company;  El  Dorado  &  Wesson  Railway  Com- 
pany; Elgin,  Joliet  &  Eastern  Railway  Company;  El  Paso 
&  Northeastern  Railroad  Company ;  El  Paso  &  Southwestern 
Company ;  El  Paso  &  Southwestern  Railroad  Company ;  The 
El  Paso  &  Southwestern  Railroad  Company  of  Texas ;  Em- 
pire Shipping  Company ;  Erie  Railroad  Company ;  Escanaba 
&  Lake  Superior  Railroad  Company ;  Esquimalt  &  Nanaimo 
Railway  Company;  Essex  Terminal  Railway  Company;  E.  V. 
Rideout  Company ;  Evansville,  Indianapolis  &  Terre  Haute 
Railway  Company; 

The  Fairport,  Painesville  &  Eastern  Railroad  Company; 
Florida  East  Coast  Railway  Company;  Fonda,  Johnstown  & 
Gloversville  Railroad  Company;  Fordyce  &  Princeton  Rail- 
road Company;  Fort  Dodge,  Des  Moines  &  Southern  Rail- 
way Company ;  Fort  Smith  &  Western  Railroad  Company 
and   Charles    T.    O'Neal,    Receiver;    Fort    Smith,    Subiaco    & 
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Rock  Island  Railroad  Company ;  Fort  Wayne,  Cincinnati  & 
Louisville  Railroad  Company;  Fort  Worth  &  Denver  City 
Railway  Company;  Fort  Worth  &  Rio  Grande  Railway  Com- 
pany; Fourche  River  Valley  &  Indian  Territory  Railway 
Company ;  Frank  Waterhouse  of  Canada,  Limited ;  Frank- 
fort &  Cincinnati  Railway  Company;  The  Franklin  &  Abbe- 
ville Railway  Company;  Fresno  Interurban  Railway  Com- 
pany; Gainesville  Midland  Railway  and  Garelon  C.  Carson 
and  W.  D.  Veazey,  Receivers ;  Gales  Creek  &  Wilson  River 
Railroad  Company;  Galveston,  Harrisburg  &  San  Antonio 
Railway  Company;  Genesee  &  Wyoming  Railroad  Company; 
Georgia  Railroad;  Georgia  &  Florida  Railway  and  J.  S. 
Williams,  Receiver;  Georgia,  Ashburn,  Sylvester  &  Camilla 
Railway  Company;  Georgia,  Florida  &  Alabama  Railway 
Company;  The  Georgia  Northern  Railway  Company;  Georgia 
Southern  &  Florida  Railway  Company;  The  Georgia  South- 
western &  Gulf  Railroad  Company;  The  Gettysburg  &  Har- 
risburg Railway  Company;  Goodrich  Transit  Company; 
Goshen  Valley  Railroad  Company;  Grafton  &  Upton  Railroad 
Company;  Graham  &  Morton  Transportation  Company;  The 
Grand  Canyon  Railway  Company;  The  Grand  Rapids,  Grand 
Haven  &  Muskegon  Railway  Company;  The  Grand  River 
Valley  Railway  Company ;  Grand  Trunk  Pacific  Railway  Com- 
pany; Grand  Trunk  Railway  Company  of  Canada;  Grand 
Trunk  Western  Railway  Company;  Graysonia,  Nashville  & 
Ashdown  Railroad  Company;  Great  Lakes  Transit  Corpora- 
tion; Great  Northern  Railway  Company;  Great  Southern 
Railroad  Company;  The  Great  Western  Railway  Company; 
Green  Bay  &  Western  Railroad  Company;  Greenwich  & 
Johnsonville  Railway  Company;  The  Gulf  &  Sabine  River 
Railroad  Company;  Gulf  &  Ship  Island  Railroad  Company; 
Gulf  &  Southern  Steamship  Company;  Gulf,  Colorado  & 
Santa  Fe  Railway  Company;  Gulf,  Mobile  &  Northern 
Railroad  Company;  Gulf,  Texas  &  Western  Railway  Com- 
pany and  W.  F.  Knox,  Receiver;  Gulfport  &  Mississippi  Coast 
Traction  Company ; 

Hagerstown  &  Frederick  Railway  Company;  Hamilton, 
Grinsby  &  Beamsville  Railroad  Company ;  The  Harkins  Trans- 
portation Company;  The  Hartford  &  New  York  Transpor- 
tation Company;  Hartford  Eastern  Railway  Company;  Hart- 
well  Railway  Company;  The  Helena,  Parkin  &  Northern 
Railway  Company  and  H.  M.  Gregory,  Receiver;  High  Point, 
Randleman,  Asheboro  &  Southern  Railroad  Company;  The 
Hill  Steamboat  Line;  The  Hocking  Valley  Railway  Company; 
Holton  Inter-Urban  Railway  Company;  Houston  &  Brazos 
Valley  Railway  Company  and  Geo.  C.  Morris,  Receiver; 
Houston  &  Shreveport  Railroad  Company;  Houston  &  Texas 
Central  Railroad  Company;  The  Houston  East  &  West  Texas 
Railway  Company;  Hudson  Navigation  Company  and  M.   S. 
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Borland,  Receiver;  Hull  Electric  Company;  The  Huntingdon 
&  Broad  Top  Mountain  Railroad  &  Coal  Company;  Iberia  & 
Vermilion  Railroad  Company ;  Illinois  Central  Railroad  Com- 
pany; Illinois  Northern  Railway;  Illinois  Terminal  Railroad 
Company;  Indiana  Harbor  Belt  Railroad  Company;  Inland 
Empire  Railroad  Company ;  Inter-California  Railway  Com- 
pany ;  Intercoastal  Sea  Carriers ;  International-Great  Nor- 
thern Railway  Company ;  Interstate  Railroad  Company ;  Iowa 
&  Southwestern  Railway  Company ;  Iowa  Southern  Utilities 
Company  of  Delaware;  The  Ironton  Railroad  Company; 
Island  Belt  Steamship  Company ;  Island  Transportation 
Company ;  Isthmian  Line ;  Jonesboro,  Lake  City  &  Eastern 
Railroad  Company ;  Joplin  &  Pittsburg  Railway  Company ; 
Kalamazoo,  Lake  Shore  &  Chicago  Railway  Company;  The 
Kanawha  &  Michigan  Railway  Company;  Kane  &  Elk  Rail- 
road Company;  The  Kansas  &  Sidell  Railroad  Company; 
Kansas  City  &  Memphis  Railway  Company  and  J.  E.  Felker 
and  R.  C.  Bright,  Receivers;  Kansas  City,  Clinton  &  Spring- 
field Railway  Company ;  Kansas  City,  Kaw  Valley  &  Western 
Railway  Company ;  The  Kansas  City,  Mexico  &  Orient  Rail- 
road Company  and  William  T.  Kemper,  Receiver;  Kansas 
City,  Mexico  &  Orient  Railway  Company  of  Texas ;  The 
Kansas  City  Southern  Railway  Company;  Kansas,  Okla- 
homa &  Gulf  Railway  Company ;  Kansas,  Oklahoma  &  Gulf 
Railway  Company  of  Texas ;  Kettle  Valley  Railway  Com- 
pany; The  Kewaunee,  Green  Bay  &  Western  Railroad  Com- 
pany; La  Crosse  &  Southeastern  Railway  Company;  Lacka- 
wanna &  Wyoming  Valley  Railroad  Company ;  Lake  Charles 
&  Northern  Railroad  Company ;  Lake  Erie  &  Northern  Rail- 
road Company ;  The  Lake  Erie  &  Western  Railroad  Company ; 
The  Lake  Superior  &  Ishpeming  Railway  Company;  The 
Lakeside  &  Marblehead  Railroad  Company;  Laurinburg 
&  Southern  Railroad  Company;  The  Leavenworth  &  Topeka 
Railroad  Company ;  Leesville,  Slagel  &  Eastern  Railway 
Company ;  The  Lehigh  &  Hudson  River  Railway  Company ; 
Lehigh  &  New  England  Railroad  Company;  Lehigh  Valley 
Railroad  Company ;  Litchfield  &  Madison  Railway  Com- 
pany: Little  Rock,  Maumelle  &  Western  Railroad  Company 
and  F.  Neimeyer,  Receiver;  London  &  Port  Stanley  Rail- 
road Company;  The  Long  Island  Railroad  Company;  The 
Lorain  &  West  Virginia  Railway  Company;  The  Lorain. 
Ashland  &  Southern  Railroad  Company ;  Los  Angeles  &  Salt 
Lake  Railroad  Company ;  Louisiana  &  Arkansas  Railway 
Company ;  The  Louisiana  &  North  West  Railroad  Company ; 
Louisiana  &  Pacific  Railway  Company;  Louisiana  Railway  & 
Navigation  Company;  Louisiana  Western  Railroad  Company; 
Louisville  &  Nashville  Railroad  Company ;  Louisville,  Hen- 
derson &  St.  Louis  Railway  Company ;  Luckenbach  Steam- 
ship Company ;  Lufkin,  Hemphill  &  Gulf  Railway  Company  ■ 
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Macon  &  Birmingham  Railway  Company  and  R.  B. 
Pegram,  Receiver;  Macon,  Dublin  &  Savannah  Railroad  Com- 
pany; Magma  Arizona  Railroad  Company;  Maine  Central 
Railroad  Company;  Mallory  Steamship  Company;  Manchester 
&  Oneida  Railway  Company ;  Manistee  &  North-Eastern 
Railroad  Company  and  the  Michigan  Trust  Company,  Re- 
ceiver; Manistique  &  Lake  Superior  Railroad  Company; 
Manitoba  Great  Northern  Railway  Company;  Marinette, 
Tomahawk  &  Western  Railroad  Company ;  Marion  Railway 
Corporation ;  Marquette  &  Bessemer  Dock  &  Navigation  Com- 
pany; Maryland  &  Pennsylvania  Railroad]  Company;  Mary- 
land, Delaware  &  Virginia  Railway  Company;  Mason  City  & 
Clear  Lake  Railroad  Company ;  Matson  Navigation  Company ; 
Maxton,  Alma  &  Southbound  Railroad  Company;  McCloud 
River  Railroad  Company;  Merchants  Transportation  Com- 
pany; Meridian  &  Memphis  Railway  Company;  Moshassuck 
Valley  Railroad  Company;  The  Michigan  Central  Railroad 
Company;  Middlesex  Transportation  Company;  Midland 
Continental  Railroad;  Midland  Railway  of  Manitoba;  Mid- 
land Terminal  Railway  Company;  Midland  Valley  Railroad 
Company;  Milwaukee  Steamship  Company;  Mineral  Point 
&  Northern  Railway  Company;  Mineral  Range  Railroad  Com- 
pany; Munising,  Marquette  &  Southeastern  Railway  Com- 
pany ;  The  Minneapolis  &  St.  Louis  Railroad  Company ;  Min- 
neapolis, Northfield  &  Southern  Railway;  Minneapolis,  St. 
Paul  &  Sault  Ste.  Marie  Railway;  Minnesota  &  Interna- 
tional Railway  Company:  Mississiopi  Central  Railroad  Com- 
pany; Mississippi  River  &  Bonne  Terre  Railway;  Missouri  & 
North  Arkansas  Railway  Company;  Missouri-Illinois  Railroad 
Company ;  Missouri-Kansas-Texas  Railroad  Company ;  Mis- 
souri-Kansas-Texas Railroad  Company  of  Texas ;  Missouri 
Pacific  Railroad  Company;  Missouri  Pacific  Railroad  Cor- 
poration in  Nebraska;  Mobile  &  Ohio  Railroad  Company; 
Modesto  &  Empire  Traction  Company;  The  Monongahela 
Railway  Company;  Montour  Railroad  Company;  Montpelier 
&  Wells  River  Railroad  Company;  Morgan's  Louisiana  & 
Texas  Railroad  &  Steamship  Comnany;  Morristown  &  Erie 
Railroad  Company;  Mount  Hood  Railroad  Company;  Mount 
Jewett,  Kinzua  &  Riterville  Railroad  Company;  Muscatine, 
Burlington  &  Southern  Railroad  Company  and  Arthur  Hoff- 
man, Receiver;  Muscle  Shoals,  Birmingham  &  Pensacola 
Railway  Company;  Napierville  Junction  Railway  Company; 
The  Nashville,  Chattanooga  &  St.  Louis  Railway;  Natchez 
&  Southern  Railway  Company;  Nelson  &  Fort  Shepparcl 
Railway  Company;  Nevada-California-Oregon  Railway;  Ne- 
vada Copper  Belt  Railroad  Company;  Nevada  Northern  Rail- 
way Company;  The  Newark  Express  &  Transportation  Com- 
pany; The  New  England  Steamship  Company;  New  Iberia  & 
Northern  Railroad  Company;  The  New  Jersey  &  New  York 
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Railroad  Company ;  New  Jersey,  Indiana  &  Illinois  Railroad 
Company;  New  Mexico  Central  Railway  Company;  New 
Orleans  &  Northeastern  Railroad  Company ;  New  Orleans 
Great  Northern  Railroad  Company ;  New  Orleans,  Texas  & 
Mexico  Railway  Company ;  The  New  Park  &  Fawn  Grove 
Railroad ;  New  Westminster  Southern  Railway  Company ; 
New  York  &  Hastings  Steam-Boat  Company ;  The  New  York 
&  Long  Branch  Railroad  Company ;  New  York  &  New  Jer- 
sey Steamboat  Company ;  New  York  &  Pennsylvania  Rail- 
way Company ;  The  New  York  Central  Railroad  Company ; 
New  York,  Chicago  &  St.  Louis  Railroad  Company ;  New  York 
Dock  Railway ;  The  New  York,  New  Haven  &  Hartford  Rail- 
road Company ;  New  York,  Ontario  &  Western  Railway 
Company ;  New  York,  Susquehann  &  Western  Railroad  Com- 
pany; Norfolk  &  Washington,  D.  C,  Steamboat  Company; 
Norfolk  &  Western  Railway  Company;  Norfolk  Southern 
Railroad  Company;  The  North  &  East  River  Steamboat 
Company;  North  Atlantic  &  Western  Steamship  Company; 
North  Louisiana  &  Gulf  Railroad  Company;  Northern  Ala- 
bama Railway  Company ;  The  Northern  Ohio  Railway  Com- 
pany; Northern  Pacific  Railway  Company;  Northern  Steam- 
boat Company,  Limited ;  Northwestern  Pacific  Railroad 
Company ; 

Oakland  Transportation  Company ;  Ocean  Steamship 
Company  of  Savannah ;  Ocilla  Southern  Railroad  Company 
and  W.  T.  Hargrett  and  H.  H.  Hill,  Receivers ;  Oklahoma, 
New  Mexico  &  Pacific  Railway  Company ;  Oklahoma-South- 
western Railway  Company :  Okmulgee  Northern  Railway 
Company ;  Old  Dominion  Transportation  Company :  The 
Orange  &  Northwestern  Railroad  Company ;  Oregon  Electric 
Railway  Company;  Oregon  Short  Line  Railroad  Company; 
Oregon  Trunk  Railway ;  Oregon-Washington  Railroad  & 
Navigation  Company ;  Osage  Railway  Company ;  Pacific  Car- 
ibbean Gulf  Line;  Pacific  Coast  Railway  Company;  Pacific 
Electric  Railway  Company ;  Pacific  Mail  Steamship  Com- 
pany :  Pacific  Northwest  Traction  Company ;  Pacific  Steam- 
ship Company ;  Paducah  &  Illinois  Railroad  Company ;  Pan- 
handle &  Santa  Fe  Railway  Company:  Paris  &  Great  Nor- 
thern Railroad  Company ;  Paris  &  Mount  Pleasant  Rail- 
road Company  and  R.  W.  Wortham,  Receiver;  Peninsular 
Railway  Company;  The  Pennsylvania  Railroad  Company; 
Pennsylvania  Railroad  Company  (western  lines)  ;  Peoria  & 
Pekin  Union  Railway  Company;  Peoria  Railway  Terminal 
Company ;  Pere  Marquette  Line  Steamers ;  Pere  Marquette 
Railway  Company;  Petaluma  &  Santa  Rosa  Railroad  Com- 
pany ;  Philadelphia  &  Reading  Railway  Company ;  The 
Pickens  Railroad  Company ;  Piedmont  &  Northern  Railway 
Company ;  Pittsburgh,  Chartiers  &  Youghiogheny  Railway 
Company;  The  Pittsburgh,  Lisbon  &  Western  Railroad  Com- 
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pany;  The  Pittsburgh  &  Lake  Erie  Railroad  Company;  The 
Pittsburg  &  Shawmut  Railroad  Company;  The  Pittsburgh, 
Shawmut  &  Northern  Railroad  Company  and  H.  S.  Hasting, 
Receiver;  The  Pittsburgh  &  West  Virginia  Railway  Com- 
pany; The  Pontiac,  Oxford  &  Northern  Railroad  Company; 
Port  Chester  Transportation  Company;  Portland  Railway, 
Light  and  Power  Company;  Portland,  Astoria  &  Pacific  Rail- 
road Company ;  Port  Townsend  &  Puget  Sound  Railway  Com- 
pany; Prattsburgh  Railroad  Corporation;  The  Prescott  & 
Northwestern  Railroad  Company;  Producers  Transportation 
Company;  Puget  Sound  Freight  Lines;  Puget  Sound  Navi- 
gation Company;  Quanah,  Acme  &  Pacific  Railway  Com- 
pany; Quebec,  Montreal  &  Southern  Railway  Company; 
Quincy.  Omaha  &  Kansas  City  Railroad  Company ;  Rahway 
Valley  Company ;  Raleigh  &  Charleston  Railroad  Company ; 
Rapid  City,  Black  Hills  &  Western  Railroad  Company;  Rapid 
Railroad  Company ;  Raritan  River  Railroad  Company ;  Red 
Mountain  Railway  Company;  Reynoldsville  &  Falls  Creek 
Railroad  Company ;  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company ;  Richmond-New  York  Steamship  Com- 
pany ;  Rio  Grande  &  Eagle  Pass  Railway  Company ;  Rio 
Grande,  El  Paso  &  Santa  Fe  Railroad  Company ;  The  Rio 
Grande  Southern  Railroad  Company;  Roanoke  Railway  Com- 
pany ;  Robert  Dollar  Line ;  Rockingham  Railroad  Company ; 
Rock  Island-Southern  Railway  Company;  Roscoe,  Snyder  & 
Pacific  Railway  Company ;  Rutland  Railroad  Company ; 

Sacramento  Northern  Railroad ;  Sacramento  Valley  & 
Eastern  Railway ;  Sacramento  Transportation  Company ;  The 
Salina  Northern  Railroad  Company  and  H.  C.  Brent  and 
P.  W.  Goebel,  Receivers ;  Salt  Lake  &  Utah  Railroad  Com- 
pany ;  The  San  Antonio  &  Arkansas  Pass  Railway  Company ; 
San  Antonio  Southern  Railway  Company;  San  Antonio, 
Uvalde  &  Gulf  Railroad  Company  and  A.  R.  Ponder,  Re- 
ceiver; San  Diego  &  Arizona  Railway  Company;  Sand 
Springs  Railway  Company;  Sandy  River  &  Rangeley  Lakes 
Railroad ;  San  Francisco-Sacramento  Railroad  Company ;  The 
San  Luis  Southern  Railway  Company;  Saugerties  &  New 
York  Steamboat  Company;  Savannah  &  Atlanta  Railway 
and  C.  F.  Gay  and  T.  B.  Felder,  Receivers;  Savannah  & 
Statesboro  Railway  Company;  Seaboard  Air  Line  Railway 
Company ;  South  Brooklyn  Railway  Company ;  Southern 
Pacific  Company;  Southern  Pacific  Company  (Atlantic 
Steamship  Lines)  ;  Southern  Pacific  Railroad  Company  of 
Mexico ;  Southern  Railway  Company ;  Southern  Railway 
Company  (St.  Louis-Louisville  Division)  ;  The  South  Georgia 
Railway  Company ;  South  Manchester  Railroad  Company ; 
Spokane  &  Eastern  Railway  &  Power  Company ;  Spokane 
International  Railway  Company;  Spokane,  Portland  &  Seattle 
Railway     Company ;     Stanley,     Merrill    &    Phillips     Railway 
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Company;  Starin  New  Haven  Line;  The  Staten  Island  Rapid 
Transit  Railway  Company;  The  Stewartstown  Railroad  Com- 
pany; The  St.  Johnsbury  &  Lake  Champlain  Railroad  Com- 
pany; The  St.  Joseph  &  Grand  Island  Railway  Company; 
The  St.  Louis,  Brownsville  &  Mexico  Railway  Company;  St. 
Louis,  El  Reno  &  Western  Railway  Company  and  K.  E. 
Humphrey,  Receiver;  St.  Louis  &  Hannibal  Railroad  Com- 
pany; St.  Louis,  Kennett  &  Southeastern  Railroad  Company; 
St.  Louis  Merchants  Bridge  Terminal  Railway  Company; 
St.  Louis-San  Francisco  Railway  Company ;  St.  Louis,  San 
Francisco  &  Texas  Railway  Company;  St.  Louis  Southwest- 
ern Railway  Company;  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas ;  St.  Louis  Transfer  Railway  Company ;  The 
St.  Louis,  Troy  &  Eastern  Railroad  Company;  Stockton 
Terminal  &  Eastern  Railroad  Company;  Stones  Express,  In- 
corporated ;  Sugar  Land  Railway  Company ;  Sunset  Railway 
Company ;  Susquehanna  &  New  York  Railroad  Company ; 
Tallulah  Falls  Railway  Company ;  Tama  &  Toledo  Railroad 
Company ;  Tampa  Northern  Railroad  Company ;  Temiskaming 
&  Northern  Ontario  Railway;  Temiscouata  Railway  Com- 
pany ;  Tennessee,  Alabama  &  Georgia  Railway ;  Tennessee 
Central  Railway  Company;  Terminal  Railroad  Association  of 
St.  Louis ;  Texarkana  &  Fort  Smith  Railway  Company ; 
Texas  City  Terminal  Railway  Company;  The  Texas  Mexican 
Railway  Company ;  Texas  Midland  Railroad ;  Texas  &  New 
Orleans  Railroad  Company;  Texas,  Oklahoma  &  Eastern  Rail- 
road Company;  The  Texas  &  Pacific  Railway  Company  and 
J.  L.  Lancaster  and  C.  L.  Wallace,  Receivers;  Texas  Short 
Line  Railway  Company ;  Texas  South-Eastern  Railroad  Com- 
pany ;  Thornton  &  Alexandria  Railway  Company ;  Thousand 
Islands  Railway  Company ;  Tidewater  Southern  Railway 
Company;  Tijuana  &  Tecate  Railway  Company;  Tionesta 
Valley  Railway  Company ;  The  Toledo  &  Ohio  Central  Rail- 
way Company ;  Toledo,  Peoria  &  Western  Railway  Company 
and  S.  M.  Russell,  Receiver;  Toledo,  Saginaw  &  Muskegon 
Railway  Company ;  Toledo,  St.  Louis  &  Western  Railroad 
Company;  Toledo  Terminal  Railroad  Company;  Toledo  & 
Western  Railroad  Company  and  Joseph  A.  Yager,  A.  Swartz, 
and  Harry  A.  Dunn,  Receivers;  Tonapah  &  Goldfield  Rail- 
road Company;  Tonapah  &  Tidewater  Railroad  Company; 
The  Toronto,  Hamilton  &  Buffalo  Navigation  Company; 
Tremont  &  Gulf  Railway  Company ;  Trenton  Transportation 
Company;  The  Trinity  &  Brazos  Valley  Railway  Company 
and  J.  A.  Hulen,  Receiver;  Trona  Railway  Company;  Tucson, 
Cornelia  &  Gila  Bend  Railroad  Company; 

Union  Pacific  Railroad  Company;  The  Union  Point  & 
White  Plains  Railroad  Company;  Union  Railway  Company; 
United  American  Lines,  Incorporated;  United  Electric  Rail- 
ways   Company;    United    Railways    Company;    Utah    Idaho 
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Central  Railroad  Company ;  Uvalde  &  Northern  Railway  Com- 
pany; The  Valley  Railroad  Company;  Valley  Railroad  Com- 
pany of  West  Line,  Pennsylvania;  Vancouver,  Victoria  & 
Eastern  Railway  &  Navigation  Company;  Ventura  County 
Railway  Company;  Vicksburg,  Shreveport  &  Pacific  Railway 
Company;  The  Virginian  Railway  Company;  Visalia  Electric 
Railroad  Company ;  Wabash  Railway  Company ;  Walla  Walla 
Valley  Railway  Company ;  Warren  &  Ouachita  Valley  Rail- 
way Company;  Warren  &  Saline  River  Railroad  Company; 
Washington,  Baltimore  &  Annapolis  Electric  Railroad  Com- 
pany; The  Washington,  Brandywine  &  Point  Lookout  Rail- 
road Company;  Washington,  Idaho  &  Montana  Railway  Com- 
pany ;  Washington  Run  Railroad  Company ;  Washington  & 
Vandemere  Railroad  Company;  The  Waterloo,  Cedar  Falls  & 
Northern  Railway  Company;  Weatherford,  Mineral  Wells  & 
Northwestern  Railway  Company;  Western  Allegheny  Rail- 
road Company;  Western  Maryland  Railway  Company;  The 
Western  Pacific  Railroad  Company ;  West  Jersey  &  Seashore 
Railroad  Company ;  Western  Transportation  Company ;  West 
Shore  Railroad  Company;  West  Side  Belt  Railroad  Company; 
West  Virginia  Northern  Railroad  Company;  The  Wheeling 
&  Lake  Erie  Railway  Company;  Wichita  Falls  &  Northwest- 
ern Railway  Company  and  C.  E.  Schall,  Receiver;  Wichita 
Falls,  Ranger  &  Fort  Worth  Railroad  Company  and  Frank 
L.  Ketch  and  J.  W.  Mitchell,  Receivers;  Wichita  Falls  & 
Southern  Railroad  Company;  The  Wichita  Valley  Railway 
Company;  The  Wichita  Northwestern  Railway  Company  and 
O.  P.  Byers  and  J.  E.  Conklin,  Receivers ;  The  Wiggins  Ferry 
Company;  The  Wilkes-Barre  &  Eastern  Railroad  Company; 
The  Wilkes-Barre  &  Hazelton  Railway  Company;  Williams 
Line;  Williamsport  &  North  Branch  Railroad  Company; 
Williams  Steamship  Company;  Williams  Valley  Railroad; 
Windsor,  Essex  &  Lake  Shore  Rapid  Railway  Company; 
Winston-Salem  Southbound  Railway  Company;  Wisconsin  & 
Michigan  Railroad  Company;  Wood  River  Branch  Railroad 
Company;  Wrightsville  &  Tennille  Railroad  Company;  Yad- 
kin Railroad  Company;  Yakima  Valley  Transportation  Com- 
pany ;  The  Yazoo  &  Mississippi  Valley  Railroad  Company ; 
The  Youngstown  &  Ohio  River  Railroad  Company;  and  The 
Zanesville  &  Western  Railway  Company, 
according  as  they  participate  in  the  transportation,  be,  and 
they  are  hereby,  notified  and  required  to  cease  and  desist, 
on  or  before  October  23,  1924,  and  thereafter  to  abstain, 
from  publishing,  demanding,  or  collecting  for  the  trans- 
portation of  wool  and  mohair  in  the  grease,  in  carloads,  be- 
tween the  points  of  origin  and  destination  herein  involved, 
rates  in  excess  of  those  hereinafter  prescribed. 

It    is    further    ordered,    That    said    defendants    and    re- 
spondents, according  as  they  participate  in   the  transporta- 
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tion,  be,  and  they  are  hereby  notified  and  required  to  estab- 
lish, on  or  before  October  23,  1924,  upon  notice  to  this  com- 
mission and  to  the  general  public  by  not  less  than  30  days' 
filing  and  posting  in  the  manner  prescribed  in  section  6  of  the 
interstate  commerce  act,  and  thereafter  to  maintain  and  apply 
as  maxima  to  the  transportation  of  wool  and  mohair  in  the 
grease,  in  sacks,  in  carloads,  from  points  in  the  territory 
of  origin  hereinbefore  described  to  Boston,  Mass.,  joint  all- 
rail  rates  which  shall  not  exceed  those  set  forth  in  the 
table  below;  and  on  wool  and  mohair  in -the  grease,  in  bales 
compressed  to  a  density  of  not  less  than  19  pounds  to  the 
cubic  foot,  in  carloads,  joint  all-rail  rates  based  on  85  per 
cent  of  the  rates  on  wool  and  mohair  in  the  grease,  in  sacks, 
rates  to  other  north  Atlantic  ports  south  of  Boston  in  no 
case  to  be  higher. 


I  >istances  to  Boston 

Rate 
per 
100 
lbs. 

Distances  to  Boston 

Rate 
per 
100 
lbs. 

1,500    miles    and    under 

1,550    miles    anil    over    1.500 

1,600    miles    and    over   1,550 

1  ,650    mik-s    and    over    1,600 

1,700    mill's    and    over    1,650 

1,750    miles    and    over   1,700 

1,800    miles    and   over    1,750 

1,850    miles   and    over   1,800 

miles    and    over   1,850 

1,950    miles    and   over   1,900 

2,000   mites    and   over  1,950 

2,050    miles    and    over   2,000 

2,100    miles   and    over    2,050.... 

2,150    miles   and    over    2,100 

2,200    miles    and   over    2,150 

Cents 
140 
145 
150 
155 
160 
165 
170 
175 
180 
185 
190 
194 
198 
202 
206 

2.250   miles   and    over   2,200 
2,300   miles   and   over  2,250 
2,350   miles   and   over   2,300 

2,400   miles   and   over  2,350 

2,450    miles   and   over   2,400 

2,500   miles   and   over   2,450 

,2,550    miles   and   over   2,500 

2,600   miles   and   over   2,550 
2.650   miles   and    over   2,600 

2.700   miles   and    over   2,650 

2.800    miles   and   over   2,700 
2,900   miles    and    over  2.S00 
3.000   miles   and   over    2,900 
Over   3,000 

«  Vnts 
'       210 
214 
218 
222 
226 
230 
234 
238 
242 
246 
252 
258 
264 
270 

In  computing  distances  under  the  above  scale  the  short- 
est workable  routes  shall  be  used,  and  the  rates  shall  be 
published  as  specific  commodity  rates.  The  minimum  car- 
load weight  on  wool  in  the  grease,  in  sacks,  shall  be  24,000 
pounds,  subject  to  rule  34  of  the  western  classification,  and 
on  wool  in  the  grease,  in  bales,  32,000  pounds  for  36-foot 
cars,  with  increased  minima  for  larger  cars  corresponding 
to  the  scale  prescribed  in  rule  34  of  the  western  classification. 
In  computing  rates  on  baled  wool  fractions  of  less  than  0.5 
cent  shall  be  disregarded  and  0.5  and  over  shall  be  treated 
as  1  cent. 

In  publishing  these  rates  the  formation  of  groups  of 
origin  that  are  not  more  than  75  miles  in  diameter  will  be 
considered  as  substantial  compliance  with  the  findings 
herein,  provided  that  the  group  rates  will  be  computed  so 
as  to  produce  substantially  the  same  average  rates  that 
would  result  from  the  application  of  the  scale  from  each 
point  in  the  group. 
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It  is  further  ordered,  That  said  defendants  and  re- 
spondents, according  as  they  participate  in  the  transporta- 
tion, be,  and  they  are  hereby,  notified  and  required  to  es- 
tablish, on  or  before  October  23,  1924,  upon  notice  to  this 
commission  and  to  the  general  public  by  not  less  than  30 
days'  filing  and  posting  in  the  manner  prescribed  in  section 
6  of  the  interstate  commerce  act,  and  thereafter  to  maintain 
and  apply  as  maxima  to  the  transportation  of  wool  and 
mohair  in  the  grease,  in  sacks,  in  carloads,  from  points  in 
the  above-described  territory  of  origin  to  Pacific  coast  points 
rates  in  cents  per  100  pounds  which  shall  not  exceed  55  per 
cent  of  the  corresponding  first-class  rates,  minimum  car- 
load weight  24,000  pounds,  subject  to  rule  34  of  the  western 
classification ;  and  for  the  transportation  of  wool  and  mohair 
in  the  grease,  in  bales  compressed  to  a  density  of  not  less 
than  19  pounds  to  the  cubic  foot,  rates  in  cents  per  100 
pounds  which  do  not  exceed  50  per  cent  of  the  corresponding 
first-class  rates,  minimum  carload  weight  32,000  pounds  for 
36-foot  cars,  with  increased  minima  for  larger  cars  corre- 
sponding to  the  scale  prescribed  in  rule  34  of  the  western 
classification.  Fractions  of  less  than  0.5  cent  shall  be 
dropped  and  those  0.5  cent  and  over  increased  to  1  cent. 

It  is  further  ordered,  That  said  defendants  and  re- 
spondents, according  as  they  participate  in  the  transporta- 
tion, be,  and  they  are  hereby,  notified  and  required  to  es- 
tablish, on  or  before  October  23,  1924,  upon  notice  to  this 
commission  and  to  the  general  public  by  not  less  than  30 
days'  filing  and  posting  in  the  manner  prescribed  in  section 
6  of  the  interstate  commerce  act,  on  wool  and  mohair  in  the 
grease,  both  eastbound  and  westbound,  either  arrangements 
for  stopping  in  transit  to  complete  loading  at  directly  inter- 
mediate points  at  a  stoppage  charge  not  to  exceed  $6.50  per 
car  for  each  stop  or  special  concentration  rates  similar  to 
those  now  in  effect. 

And  it  appearing,  That  the  commission  has  found  that 
the  practice  of  respondents,  Pennsylvania  Railroad  Com- 
pany and  Baltimore  &  Ohio  Railroad  Company,  in  failing  or 
refusing  to  publish  transit  arrangements  to  apply  on  ship- 
ment of  wool  and  mohair,  in  carload,  for  the  purpoe  of  in- 
spection, weighing,  grading,  assorting,  storing,  change  of 
ownership,  consignee,  or  destination,  to  apply  in  the  Phila- 
delphia district,  while  contemporaneously  publishing  such 
transit  arrangements  at  competing  points  on  their  respec- 
tive lines  is  unduly  prejudicial  to  wool  and  mohair  dealers 
located  in  the  Philadelphia  district  and  unduly  preferential 
of  dealers  located  at  such  competitive  points: 

It  is  ordered,  That  said  respondents,  according  as  they 
participate  in  the  practice  be,  and  they  are  hereby,  notified 
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and  required  to  cease  and  desist,  on  or  before  October  23, 
1924,  from  such  undue  prejudice  and  preference. 

It  is  further  ordered,  That  said  respondents,  according  as 
they  participate  in  the  practice  above  described,  be,  and  they 
are  hereby,  notified  and  required  to  establish,  on  or  before 
October  23,  1924,  upon  notice  to  this  commission  and  to  the 
general  public  by  not  less  than  30  days'  filing  and  posting 
in  the  manner  prescribed  in  section  6  of  the  interstate  com- 
merce act,  and  thereafter  to  maintain  regulations  and  prac- 
tices which  will  prevent  and  avoid  the  aforesaid  undue  preju- 
dice and  preference. 


Investigation  and  Suspension  Docket  No.  1738 

Wool  and  Mohair  from  Pacific  Coast  and  Intermediate  Points 
to  Eastern  Defined  Territories 

It  appearing,  That  by  orders  dated  February  9,  1923, 
and  April  3,  1923,  the  commission  entered  upon  hearings 
concerning  the  lawfulness  of  the  rates,  charges,  regulations, 
and  practices  stated  in  the  schedules  enumerated  and  de- 
scribed in  said  orders,  and  suspended  the  operation  of  said 
schedules,  and  that  the  operation  of  said  schedules  was  sub- 
sequently voluntarily  postponed  by  respondents  until  Novem- 
ber 1,  1924; 

It  further  appearing,  That  a  full  investigation  of  the 
matters  and  things  involved  has  been  had,  and  that  the  com- 
mission, on  the  date  hereof,  has  made  and  filed  a  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which 
said  report  is  hereby  referred  to  and  made  a  part  hereof: 

It  is  ordered,  That  the  respondents  herein  be,  and  they 
are  hereby,  notified  and  required  to  cancel  said  schedules, 
on  or  before  October  23,  1924,  upon  notice  to  this  commis- 
sion and  to  the  general  public  by  not  less  than  one  day's 
filing  and  posting  in  the  manner  prescribed  in  section  6  of 
the  interstate  commerce  act,  and  that  this  proceeding  be  dis- 
continued. 


Supplemental   Fourth   Section   Order   No.   8430 
Wool  and  Mohair  from  Pacific  Coast  Territory 


Applications — 


Filed    by- 


No.  345. 

X...  349  ... 

No.  11996 

No.  12012 

No.  12017 

No.  12018 


Ft.    H.    Countiss,    agent. 

It.    If.    Countiss,    agent. 

R,     II.    Countiss,    agent. 

Union  Pacific  system  (Oregon-Washington 
Railroad  ■%:  Navigation  Company  and 
Oregon    Short    Line    Railroad    Company). 

Greal     Northern    Railway    Company. 

Northern    raeific    Railway    Company. 
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A  further  hearing  having  been  held  on  those  portions  of 
the  above  numbered  applications  by  which  carriers  parties 
thereto  ask  for  authority  to  continue  and  to  establish  for 
the  transportation  of  wool  and  mohair  from  Pacific  coast 
terminals  to  points  in  Atlantic  seaboard  territory  and  points 
intermediate  thereto,  rates  which  are  lower  than  the  rates 
contemporaneously  in  effect  on  like  traffic  from  intermediate 
points  of  origin ;  and  full  investigation  of  the  matters  and 
things  involved  therein  having  been  had,  and  the  commission 
having,  on  the  date  hereof,  made  and  filed  a  report  contain- 
ing its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof: 

It  is  ordered,  That  fourth-section  order  No.  8430,  en- 
tered October  30,  1922,  in  fourth-section  applications  Nos. 
345,  349,  11996,  12012,  12017,  and  12018  as  modified  by 
supplemental  fourth-section  orders  entered  therein,  be,  and 
the  same  is  hereby,  further  modified  so  as  to  become  effec- 
tiv  October  23,  1924. 

It  is  further  ordered,  That  carriers  parties  to  the  above- 
numbered  applications  and  other  carriers,  defendants  or  re- 
spondents in  No.  14787  and  consolidated  cases,  having  lines 
or  routes  which  are  not  more  than  33 )^  per  cent  longer  than 
the  short  line  or  route  between  the  points  hereinafter  re- 
ferred to,  be,  and  they  are  hereby,  authorized  to  establish 
and  maintain  rates  for  the  transportation  of  wool  and  mohair 
from  competitive  points  in  the  territory  of  origin  described 
in  said  report  to  points  in  Atlantic  seaboard  territory  and 
points  intermediate  thereto,  on  the  basis  of  the  rates  pre- 
scribed or  approved  in  the  said  report  for  application  in 
connection  with  the  direct  lines  or  routes  from  and  to  the 
same  points,  and  to  maintain  higher  rates  from  interme- 
diate points  of  origin ;  provided,  that  the  authority  herein 
granted  shall  not  include  intermediate  points  as  to  which 
the  haul  of  the  circuitous  line  or  route  is  not  longer  than 
that  of  the  direct  line  or  route  between  the  competitive 
points;  provided  further,  that  the  rates  at  other  intermediate 
points  shall  not  exceed  the  rates  prescribed  or  approved  in 
the  said  report  as  maximum  rates  for  the  transportation  of 
wool  and  mohair;  and  provided  further,  that  the  rates  from 
the  said  intermediate  points  shall  in  no  case  exceed  the  lowest 
combination. 

It  is  further  ordered,  That  the  rates  revised  in  accord- 
ance with  the  terms  of  this  order  shall  be  made  effective  on 
statutory  notice. 

And  it  is  further  ordered,  That  these  orders  shall  con- 
tinue in  force  until  the  further  order  of  the  commission. 

By  the  commission. 

(SEAL)  GEORGE  B.  M'GINTY, 

Secretary. 
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IN  RE  APPLICATION  OF  KOCIN. 

(Docket  No.  M.  V.  76.     Report  and  Order  No.  1373.) 
(Hearing  Jan.  3,  1924.     Decided  January  11,  1924.) 
(P.  U.  R.,   1924— C,   214.) 
Monopoly  and  Competition— Automobiles — Necessity   for   Service. 

A  certificate  authorizing  the  operation  of  passenger  motor 
service  should  be  denied  where  the  record  shows  that  the  admission 
of  another  operator  into  the  territory  served  by  present  licenses 
is  not  necessary  and  would  render  their  licenses  oppressive  and  con- 
fiscatory because  of  further  division  and  depletion  of  revenues  and 
would  defeat  the  purpose  of  the  statute  and  disorganize  the  public 
service. 

Application  by  Edward  J.  Kocin  for  an  order  of  the 
Board  granting  a  certificate  to  operate  passenger  motor 
service  beyond  the  corporate  limits  of  Kalispell,  Montana; 
denied. 

Appearances:  Brennen  and  Kendall,  by  W.  J.  Brennen, 
for  the  applicant;  0.  C.  Bateham,  A.  F.  Robinson,  V.  L. 
Holman,  each  for  himself  as  a  licensed  operator.  E.  G. 
Toomey,  for  the  Board. 

Before:     Chairman  Dennis  at  Kalispell. 

By  the  Board:  After  some  preliminary  correspondence, 
Edward  Kocin  of  Kalispell,  Montana,  filed  with  this  Board 
an  application,  October  8th,  1923,  for  a  certificate  to  operate 
motor  vehicles  in  furnishing  taxi  cab  service  between  Kalis- 
pell and  other  points  in  Flathead  County,  without  regard 
to  regularity  of  route  or  fixed  termini.  The  fact  of  the 
application  was  regularly  communicated  to  O.  C.  Bateman, 
A.  S.  and  W.  I.  Robinson  and  V.  L.  Holman,  all  of  Kalispell, 
Montana,  who  had  previous  to  the  date  named,  been  duly 
and  regularly  licensed  in  accord  with  the  provisions  of 
Chapter  154,  Laws  1923.  These  operators  protested  in  writ- 
ing the  issuance  of  a  certificate  on  the  ground  that  the 
territory  was  already  adequately  served,  if  not,  as  a  matter 
of  fact,  more  than  adequately  served.  As  a  consequence 
of  the  protests  and  in  order,  intelligently  to  determine  the 
public  interest,  necessity  and  convenience,  the  application 
and  protests  were  heard  at  Kalispell,  on  January  3rd,  1924, 
and  at  that  time  full  opportunity  was  extended  to  all  parties 
interested  to  present  their  respective  cases. 
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The  testimony  is  contained  in  narrow  compass.  The 
applicant  assumed  the  burden  of  removing  the  disability  laid 
upon  subsequent  petitioners  for  a  certificate  by  Section  Four 
of  the  Act,  which  provides  that  "when  the  applicant  re- 
quests a  certificate  to  operate  in  a  territory  already  served 
by  a  certificate  holder  or  licensee  under  this  Act,"  the 
certificate  shall  issue  "only  when  the  existing  auto  trans- 
portation company  or  companies  serving  such  territory,  route 
or  stage  line  does  not  provide  adequate  transportation  facili- 
ties and  service  to  the  satisfaction  of  the  Commission."  To 
sustain  the  burden,  applicant  recites  that  Kalispell,  the 
county  seat  of  Flathead  County,  Montana,  is  centrally  lo- 
cated from  a  transportation  standpoint  and  that  the  com- 
munities of  Whitefish,  Columbia  Falls,  Coram,  and  Belton, 
lying  to  the  north,  Poison,  Hot  Springs  and  Big  Fork,  lying 
to  the  south,  may  all  be  reached  by  motor  vehicle  trans- 
portation over  highways  affording  speedy  and  comfortable 
movements.  In  addition  he  asserts  that  there  are  occasional 
demands  for  transportation  to  Glacier  National  Park  lying 
to  the  northeast,  to  Swan  Lake,  lying  to  the  northwest  and 
to  the  Smith  Valley,  up  as  far  as  Marion,  lying  to  the  west. 
The  applicant  testifies  that  he  does  not  know  what  the  vol- 
ume of  business  is  "out  of  Kalispell"  but  that  it  is  his 
opinion  that  the  four  licensed  operators  do  not  furnish  suf- 
ficient service  to  meet  the  necessities  at  the  present  time. 
It  is  emphasized  that  there  is  no  regularly  operated  stage 
line  between  Kalispell,  Swan  Lake  and  the  country  tribu- 
tary to  the  Lake  and  that  likewise  there  is  no  regular  line 
between  Kalispell  and  Columbia  Falls  and  the  country  tribu- 
tary to  the  latter  point,  and  so,  too,  of  the  territory  between 
Columbia  Falls  and  Belton,  the  western  entrance  to  Glacier 
National  Park.  It  is  shown  that  there  is  a  mail  stage  oper- 
ating twice  a  week  between  Kalispell  and  Marion  and  that 
this  stage  engages,  as  an  incident  of  its  main  business,  in 
passenger  transportation.  Applicant  does  not  propose  to 
interfere  with  any  established  route  by  rendering  continu- 
ous competitive  service  over  such  a  route,  but  he  asks  for 
a  license  "to  accommodate  all  that  might  wish  to  reach 
any  of  these  points."  Responding  to  interrogation  by  the 
Commissioner  hearing  the  case,  the  applicant  admits  that 
he  does  not  know,  at  the  present  time  of  any  fixed  route 
for  which  he  could  apply  and  which  would  furnish  sufficient 
business  to  warrant  operation. 

O.  C.  Bateham,  one  of  the  licensed  operators  furnishes 
motor  transportation  for  passenger  service  between  Kalis- 
pell and  "all  points  in  Flathead,  Lake  and  Lincoln  Counties, 
Montana."  He  operates  but  one  vehicle  in  this  service.  A.  S. 
Robinson  and  W.  I.  Robinson  operating  under  the  trade  name 
of  "Bus  Depot  Line,"  are  licensed  to  furnish  motor  vehicle 
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passenger  service  out  of  Kalispell  to  "points  in  Flathead, 
Lincoln,  Sanders  and  Lake  Counties."  This  partnership 
operates  two  cars.  V.  L.  Holman  is  licensed  to  operate  pas- 
senger service  "between  Kalispell,  Montana,  and  surround- 
ing country."  The  fact  that  all  the  present  licensed  oper- 
ators have  not  applied  for,  and  are  not  restricted  to,  fix 
routes  between  fixed  termini,  but  are  admitted  generally  to 
all  routes  and  all  points  susceptible  to  communication,  indi- 
cates that  there  is  not  sufficient  business  to  warrant  the 
establishment  of  fixed  routes  between  fixed  termini.  As  a 
matter  of  fact  these  operators  applied  for  and  received 
licenses  solely  to  meet  the  provisions  of  the  Act  which  for- 
bids operation  as  common  carrier,  save  as  in  the  Act  pro- 
vided, when  not  operating  "exclusively  within  the  limits  of 
any  incorporated  city  or  town."  Each  of  the  licensed  oper- 
ators, after  indulging  in  some  sharp  criticism  with  respect 
to  the  insurance  burden  required  by  the  Act  gives  testimony, 
uncontradicted  on  the  face  of  this  record,  definitely  estab- 
lishing slender,  if  not  meagre,  earnings  from  their  businesses. 
If  we  considered  their  experience  alone,  we  would  feel  com- 
pelled to  find  that  the  public  is  now  adequately  served  by  the 
licensed  operators  and  that  there  is  not  sufficient  business 
for  another  operator,  and  that  the  addition  of  a  licensed  op- 
erator would,  by  further  impoverishing  receipts,  in  the  end 
impair  the  public  service. 

However,  the  factor  that  here  moves  us  to  the  same 
conclusion  is  the  utter  absence  in  the  record  of  any  showing 
by  any  member  of  the  public  interested  in  such  transporta- 
tion as  to  the  necessity  for  an  additional  operator  or  even 
as  to  the  convenience  which  an  additional  operator  might 
afford.  The  record  is  barren  of  testimony  save  that  fur- 
nished by  competitors,  and  while  there  is  a  suggestion  from 
applicant  of  possible  deficiencies  in  city  service  or  service 
outside  the  city,  in  the  event  all  the  licensed  operators  are 
engaged  in  service  at  the  same  time,  there  is  no  rcord  of 
such  deficiencies  in  past  experience.  On  the  case  made  we 
must  deny  the  application.  Chapter  154,  Laws  1923,  was 
not  intended  as  a  revenue  measure  to  secure  funds  for  high- 
way purposes  by  licensing  all  operators  of  motor  vehicles, 
professing  directly  or  indirectly  to  carry  members  of  the 
public  for  hire.  The  Act  is  an  exertion  of  the  police  power 
of  the  state,  based  on  similar  statutes  in  other  jurisdictions 
and  in  common  with  those  statutes  it  has  for  its  purpose  the 
establishment  of  adequate  control  over  motor  vehicle  trans- 
portation to  the  end  of  insuring  responsible  furnishers  of 
service,  responsible  operators  and  above  all  else,  to  the  end 
of  adequately  supplying  the  public  with  dependable  service 
and  with  compensation  for  disabilities  arising  from  such 
transportation.      The    fulfillment    of    these    objects    has    not 
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been  possible  in  a  state  of  unlicensed,  competitive  business, 
and  as  a  result  of  public  experience,  the  Act  definitely  dis- 
places the  policy  of  competition  for  a  policy  of  regulated 
service.  The  freedom  that  licensed  operators  enjoy  from 
competition  is  balanced  (if  not  actually  overcome)  by  the 
burdens  incident  to  the  protection  of  passengers  and  prop- 
erty carried,  chiefly  through  insurances  and  indemnity  un- 
dertakings. In  Re  White  Star  Line,  16  M.  U.  R.  *  *  *. 
Where  the  record  shows,  as  it  does  in  this  case,  that  the 
admission  of  another  operator  into  the  territory  served  by 
the  present  licensees  would  render  their  licenses  oppressive 
and  confiscatory  because  of  further  division  and  depletion 
of  revenues,  an  order  granting  such  admission  would  defeat 
the  very  purpose  of  the  Act,  and  disorganize  the  public  serv- 
ice.   An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  Capitol 
Building  at  Helena,  Montana,  commencing  at  ten  o'clock 
A.  M.,  Friday,  January  11th,  1924,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  in  the  matter  of  an  ap- 
plication of  Edward  J.  Kocin  for  an  order  of  the  Board 
granting  a  certificate  to  operate  passenger  motor  service 
beyond  the  corporation  limits  of  Kalispell,  Montana,  a  full 
investigation  of  the  matters  and  things  involved  having 
been  had,  including  public  hearing  at  Kalispell,  Montana,  on 
January  3rd,  1924,  whereat  all  interested  persons  had  full 
opportunity  to  present  their  respective  cases,  and  the  Board 
having  this  day  filed  of  record  a  report  containing  its  find- 
ings and  conclusions  herein,  which  report  is  hereby  referred 
to  and  of  this  order  made  a  part,  and  now  the  Board  being 
fully  advised  in  the  premises. 

IT  IS  ORDERED  That  the  application  of  Edward  Kocin 
for  a  certificate  to  operate  taxi  service  outside  of  the  city 
limits  of  Kalispell,  Montana,  be,  and  the  same  is  hereby 
denied. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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IN  RE  WHITE  STAR  LINE. 

(Docket  No.  M.  V.32.     Report  and  Order  No.  1375.) 
(Hearing  Jan.  21,  1924.     Decided  February  9,   1924) 

(P.  u.  R. .) 

Motor  Vehicles— Conditional  License— Violation   of  Conditions — Revoca- 
tions. 

Where  a  motor  vehicle  operator  is  admitted  to  a  specified  ter- 
ritory for  a  probationary  period  in  order  to  test  his  bona  fides  and 
to  clearly  establish  that,  during  such  period,  the  operator  has 
violated  the  rules  and .  regulations  of  the  Board  and  the  statute 
governing  such  operations,  the  conditional  license  will  be  revoked 
notwithstanding  professed  repentance  and  assurance  of  future 
obedience. 

Inquiry,  upon  the  initial  motion  of  the  Board  as  to  the 
cause,  if  any,  why  a  final  certificate  to  operate  motor  vehicles 
in  public  service  should  or  should  not  issue  to  the  White  Star 
Line ;   certificate   denied. 

Appearances:  M.  J.  Lamb,  Billings,  C.  F.  Huppe, 
Roundup,  for  the  White  Star  Line;  C.  F.  Maris,  Roundup, 
for  the  Pioneer  Transportation  Company ;  H.  C.  Crippen, 
Billings,  for  the  Billings  Commercial  club,  United  Commercial 
Travelers  and  Winnett  Chamber  of  Commerce ;  E.  G.  Toomey, 
for  the  Board. 

Before:  Vice-Chairman  Ross  and  Commissioner  Boyle, 
at  Billings. 

By  the  Board:  This  report  and  order  is  the  third  one 
issued  in  this  docket  since  October  1st,  1923.  On  the  last 
named  day  we  entered  our  original  order  herein,  upon  the 
White  Star  Line's  application  for  a  certificate  to  operate 
motor  vehicles  over  the  Billings-Roundup-Winnett  route, 
and  in  that  order  denied  the  application.  Following  that 
ruling,  the  owners  of  the  White  Star  Line  petitioned  for  a 
rehearing,  alleging  new  and  additional  evidence  and  other 
matters  sufficient  to  warrant  granting  the  petition.  Re- 
hearing was  had  at  Roundup  on  October  25th,  1923,  and  on 
the  10th  day  of  November  following,  we  entered  an  order 
rescinding  the  original  order  of  October  1st  and  granting 
the  application  upon  the  following  express  conditions: 

(a)  That  a  period  of  sixty  days  from  November  10th, 
1923,  should  be  a  probationary  period,  during  which  time 
the  White  Star  Line  was  admitted  to  the  Billings-Roundup 
stage   service. 


462  MONTANA     UTILITIES    REPORTS 

(b)  That  if,  during  that  time  the  White  Star  Line 
maintained  a  clean  record  and  yielded  obedience  to  the  law 
and  the  rules  and  regulations  of  this  Board,  a  final  certifi- 
cate would  issue.  Otherwise  an  order  would  go  down  term- 
inating the  right  of  the  White  Star  Line  to  engage  in  the 
public  service. 

During  the  period  of  probation  the  Board  took  pains  to 
keep  a  close  check  upon  the  operation  and  service  of  the 
White  Star  Line.  The  facts  gathered  were  disappointing, 
in  that  they  indicated,  prima  facie  at  least,  that  the  appli- 
cant was  disregarding  both  the  letter  and  spirit  of  our  per- 
mission. Being  solicitous,  however,  that  every  right  granted 
by  the  statute  be  accorded  the  petitioners,  anxious  for  ex- 
position of  all  the  facts  and  particularly  of  the  public  inter- 
est at  stake,  we  determined  to  hold  an  additional  public 
hearing  before  closing  the  record  for  final  determination. 
This  hearing,  to  meet  the  convenience  of  all  concerned,  was 
held  at  Billings  on  January  21st,  1924.  Twenty-four  wit- 
nesses were  examined.  Through  them  a  dozen  exhibits 
were  introduced  and  a  rather  extensive  transcript  devel- 
oped. It  should  be  understood,  however,  that  the  instant 
order  is  based,  not  alone  on  the  last  Billings  transcript,  but 
on  the  entire  record  before  us ;  and  all  previous  orders  are 
by  this  reference  made  a  part  hereof. 

The  issue  is  single  and  simple.  Section  4  of  Chapter 
154,  Laws  1923,  provides: 

"No  transportation  company,  as  defined  in  sec- 
tion one  of  this  act,  shall  hereinafter  operate  any 
motor  vehicle,  motor  truck,  motor  trailer,  bus  trailer, 
semi-trailer  or  other  trailer  in  connection  therewith 
for  the  purpose  of  transportation  of  persons  or  prop- 
erty for  compensation  on  any  public  highway  of  this 
state  without  first  having  obtained  from  the  Rail- 
road Commissioners  of  Montana  a  certificate  which 
shall  set  forth  the  special  terms  and  conditions 
under  which  permission  is  granted  to  operate  any  of 
the  vehicles  above  mentioned.  No  permit  held  or 
owned  or  obtained  by  any  transportation  company 
shall  be  assigned,  leased  or  transferred  except 
upon  the  authority  or  authorization  of  the  railroad 
commissioners  of  Montana.  A  permit  issued  by  the 
railroad  commission  to  operate  any  motor  vehicle  or 
any  other  vehicle  prescribed  by  this  act  for  com- 
pensation over  any  of  the  highways  of  the  State  of 
Montana  shall  not  be  an  exclusive  right  or  license 
to  operate  over  any  route,  road,  highway  or  between 
any  fixed  terminals,  but  said  Commission  shall  have 
the  power,   after   hearing,   when   the   applicant   re- 
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quests  a  certificate  to  operate  in  a  territory  al- 
ready served  by  a  certificate  holder  or  licensee 
under  this  act,  ONLY  WHEN  THE  EXISTING 
AUTO  TRANSPORTATION  COMPANY  OR  COM- 
PANIES SERVING  SUCH  TERRITORY,  ROUTE 
OR  STAGE  LINE,  DOES  NOT  PROVIDE  ADE- 
QUATE TRANSPORTATION  FACILITIES  AND 
SERVICE  TO  THE  SATISFACTION  OF  THE 
COMMISSION,  AND  IN  ALL  OTHER  CASES 
WITH  OR  WITHOUT  HEARING,  TO  ISSUE  SAID 
CERTIFICATE  AS  PRAYED  FOR,  OR  FOR  GOOD 
CAUSE  SHOWN  TO  REFUSE  TO  ISSUE  SAME 
OR  TO  ISSUE  IT  FOR  THE  PARTIAL  EXERCISE 
ONLY  OF  THE  SAID  PRIVILEGE  SOUGHT,  AND 
MAY  ATTACH  TO  THE  EXERCISE  OF  THE 
RIGHTS  GRANTED  BY  SAID  CERTIFICATE 
SUCH  TERMS  AND  CONDITIONS  AS  IN  ITS 
JUDGMENT  THE  PUBLIC  CONVENIENCE  AND 
NECESSITY  MAY  REQUIRE." 

The  Pioneer  Transportation  Company,  certificate  holder 
No.  1  in  the  State  of  Montana,  is  now  and  has  been,  since 
the  passage  of  the  statute,  operating  over  the  Billings- 
Roundup  route  under  our  jurisdiction.  The  only  question 
then,  is  whether  that  transportation  company  provides  ade- 
quate transportation  facilities  and  service  to  the  satis- 
faction of  the  Commission.  The  record  furnishes  a  positive 
affirmative  answer,  and  we  could,  properly,  end  our  labors 
right  here.  Indeed,  there  is  no  testimony  to  review  on 
that  point,  for  all  the  communications  addressed  to  the  Board 
and  all  the  testimony  given  at  the  four  hearings,  do  not 
begin  to  impeach  the  adequacy  of  the  Pioneer  Transporta- 
tion Company's  facilities  and  service.  When  we  say  this,  we 
must  not  be  understood  as  interpreting  the  phrase  "to  the 
satisfaction  of  the  Commission"  as  meaning  a  satisfaction 
resting  on  our  personal  views,  but  a  satisfaction  which  is 
measured  by  full  regard  for  the  public  interest  at  stake. 
There  is  not  a  complete  absence  of  criticism  against  the 
Pioneer  company  and  there  is  an  instance  or  two  of  fault- 
finding, but  these  detractions  are,  in  substance,  of  so  little 
consequence,  that  we  deem  them  unworthy  of  serious  notice. 

Since  the  service  of  the  Pioneer  company  was  not  im- 
peached at  any  time  heretofore,  and  since  the  issue  is,  as 
we  have  stated  it,  inquiry  is  naturally  provoked  as  to  the 
validity  of  our  course  of  action  in  admitting  the  White  Star 
Line  to  the  route  at  all.     Candor  compels  the  statement  that 
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there  has  been  more  of  grace  than  of  right  in  our  action. 
Indeed,  it  may  be  truthfully  said  that  our  anxiety  not  to 
hurt  or  destroy  an  established  business  moved  us  to  a  gen- 
erous interpretation  of  the  statute  which  its  words  will  not 
sanction. 

Assuming,  however,  that  notwithstanding  the  adequate 
service  now  being  given  by  the  Pioneer  line,  there  might 
be  room  for  a  competitor,  will  the  evidence  justify  the  is- 
suance of  a  certificate  to  the  White  Star  Line?  The  answer 
must  be  "No."  After  being,  we  may  say,  conditionally  for- 
given for  past  offenses,  and  after  being  again  admitted  to 
the  public  service  for  the  very  purpose  of  demonstrating 
its  right  to  serve,  the  White  Star  Line  has  persistently  and 
repeatedly  violated  the  statute  and  the  regulations  of  this 
Board,  promulgated  thereunder.  Without  now  detailing  the 
circumstances  of  each  individual  offense,  it  is  enough  to 
say  that  the  record  shows,  beyond  any  contradiction:  (1) 
That  the  White  Star  Line  has  violated  Section  78  of  our 
Rules  and  Regulations,  reading  as  follows: 

"The  front  seat  of  all  passenger-carrying  ve- 
hicles shall  be  considered  as  an  emergency  seat,  and 
no  passenger  will  be  allowed  to  occupy  the  same 
unless  all  of  the  other  seats  of  such  vehicle  are  fully 
occupied.  In  no  case  shall  more  than  one  passenger 
be  allowed  to  occupy  the  front  seat  of  any  motor 
vehicle  unless  such  seat  is  forty-eight  (48)  or  more 
inches  in  width  in  the  clear." 

by  permitting  and  frequently  allowing  passengers  to  ride  in 
the  driver's  seat  of  the  car,  when  there  is  ample  room  in  the 
rear  of  that  seat  to  accommodate  the  passengers.  This  may 
seem  a  small  matter  to  mention,  but  it  indicates  a  willful  dis- 
regard of  a  regulation  established  for  the  purpose  of  pro- 
tecting passengers.  Experience  has  shown  that  the  presence 
of  passengers  on  the  driver's  seat,  always  has  a  tendency, 
and  in  many  instances  directly  does,  distract  the  driver  from 
his  business.  The  dangers  of  even  monetary  distractions 
caused  by  conversation,  social  smoking,  etc.,  cannot  be 
minimized. 

(2)  That  the  White  Star  Line  in  handling  baggage, 
has,  in  many  instances,  violated  the  tariff,  by  undercharging. 

(3)  That  the  White  Star  Line  has  violated  the  es- 
tablished tariff  by  carrying  passengers  at  rates  other  than 
those  named  in  the  tariff,  thereby  discriminating  among 
members  of  the  public. 

(4)  That  the  White  Star  Line,  in  at  least  one  in- 
stance,  stopped   a   car  en   route   from   Billings   to   Roundup, 
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for  a  brief  period,  to  enable  a  passenger  to  hunt,  in  disre- 
gard of  the  right  of  other  passengers  to  speedy  trans- 
portation. 

(5)  That  the  White  Star  Line  operated  one  or  more 
cars  almost  every  day  during  the  period  from  October  9th, 
1923,  to  November  10th,  1923,  in  defiance  of  the  Board's 
order  commanding  the  removal  of  its  cars  from  the  public 
service  on  the  Roundup-Billings  route,  and  during  the  time 
petition  for  rehearing  was  pending.  That  these  operations 
were  carried  out  without  application  for  a  stay  of  the 
Board's  order  of  October  1,  1923. 

(6)  That  the  White  Star  Line  has  failed  to  operate 
cars  out  of  its  terminals  on  a  number  of  occasions,  giving 
as  an  excuse  therefor  that  there  were  no  passengers  to 
leave  the  terminals;  that  these  omissions  would  naturally 
deprive  intended  passengers  at  intermediate  points  of 
service. 

(7)  That  the  White  Star  Line  has  allowed  and  permit- 
ted one  Tony  Nick  to  operate  in  the  public  service  purported 
to  be  furnished  by  said  White  Star  Line,  a  car  belonging 
to  the  line  and  marked  with  the  line's  insignia,  notwith- 
standing that  the  Board's  report  number  1364,  October  1, 
1923,  forbids  him  to  return  to  the  route.  The  applicant's 
conduct  in  connection  with  Tony  Nick's  operation  has  been 
most  aggravating.  Nick,  said  '  to  be  a  member  of  the 
partnership  owning  and  controlling  the  White  Star  Line, 
operated  in  Montana,  Wyoming,  and  in  Yellowstone  park 
during  the  year  1923  on  his  individual  resources  and  for 
his  individual  gain  or  for  the  partnership.  He  was  absent 
from  the  route  for  as  long  a  time,  if  not  longer,  than  he 
was  on  the  route.  Though  his  vehicle  was  never  licensed,  it 
plainly  appears  that  he  returned  to  the  route  at  times  when 
business  seemed  to  justify  his  reappearance  in  competition 
with  the  Pioneer  company.  The  attempted  defense  that 
he  was  running  only  during  emergencies  does  not  stand. 
During  January,  1924,  Nick  has  been  in  almost  continuous 
regular  service. 

(8)  There  is  not  sufficient  business  on  the  Billings- 
Roundup  run  to  afford  the  Pioneer  Transportation  Company 
and  the  White  Star  Line  operating  expenses,  depreciation, 
taxes,  and  that  fair  return  on  their  respective  investments 
which  stimulates  adequate  public  service.  Testimony  with 
respect  to  operating  revenues  and  expenses,  previous  to  the 
last  hearing,  has  been  unsatisfactory,  but  inspection  of  the 
books  and  records  of  both  lines  now  eliminates  all  doubt. 
The  Pioneer  Transportation  Company's  books  show  a  deficit 
for  1923  operation  of  $4,105.28.  It  does  not  appear  that  any 
of  the  expense  items  are  open  to  criticism.     The  White  Star 
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Line's  books  show  operating  deficits  for  the  past  three 
months,  and  while  some  divisions  of  proceeds  were  made  to 
members  of  the  partnership  prior  to  that  time,  it  does  not 
appear  that  all  expenses  properly  assigned  against  the  pro- 
ceeds, were  met  and  discharged.  Experience  shows  that 
there  can  only  be  one  result  from  this  state  of  affairs.  With 
both  lines  losing  the  respective  services  will  be  impaired 
and  the  public  deprived  of  that  reasonable  character  of  serv- 
ice to  which  it  is  entitled.  Bearing  in  mind  that  the  statute 
rests  on  a  policy  of  regulated  monopoly,  for  the  very  pur- 
pose of  insuring  adequate  service  and  protection  of  pas- 
sengers, it  is  clear  that  such  a  policy  is  being  defeated  and 
that  it  has  been  violated  in  the  past. 

The  evidence  leaves  us  no  alternative.  There  is  not 
one  violation  of  the  law  or  even  a  few  violations  of  the 
law  and  our  regulations ;  there  are  many  and  repeated  viola- 
tions. These  violations  are  not  inadvertent  or  accidental; 
they  are  willful  and  deliberate.  These  violations  are  not  the 
product  of  misunderstanding  nor  do  they  arise  from  the 
failure  to  appreciate  the  responsibilities  of  public  stage 
line  service;  on  the  contrary,  they  are  repeated  after  num- 
erous attempts  to  point  out  the  real  meaning  of  the  public 
obligation  and  after  assurance  that  the  law  will  be  obeyed. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  Capitol  at 
Helena,  Montana,  on  February  9,  1924,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross,  in  the  matter 
of  the  application  of  the  White  Star  Line  for  a  certificate 
to  operate  motor  vehicles  pursuant  to  Chapter  154  Laws  1923, 
this  matter  being  before  the  Board  upon  its  initial  motion,  and 
upon  an  order  to  show  cause  why  a  certificate,  should  or 
should  not  be  granted  to  said  line,  and  a  full  investigation 
of  all  the  matters  and  things  involved  having  been  had,  in- 
cluding public  hearing,  whereat  all  persons  interested  were 
or  had  opportunity  to  be,  heard,  and  the  Board  this  day 
having  filed  a  report  herein,  which  is  hereby  referred  to, 
and  of  this  order  made  a  part,  and  now  the  Board  being 
fully  advised  in  the  premises, 

IT  IS  THEREFORE  ORDERED  That  the  application  of 
the  WThite  Star  Line  for  a  certificate  to  operate  motor  ve- 
hicles in  the  public  service  on  the  Billings-Roundup  route 
shall  be,  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  of  the 
Board  shall  serve  a  certified  copy  of  this  report  and  order 
by  mail,  upon  each  of  the  parties  hereto,  and  that  the 
same  shall  be  in  full  force  and  effect  forthwith  according 
to  its  terms. 
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IN  RE  APPLICATION  OF  SMITH  FOR  MOTOR  VEHICLE 

LICENSE. 

(Docket  No.  M.  V.  88.   Report  and  Order  No.  1378) 
(Hearing  Feb.  20,  1924.     Decided  March  3rd,  1924) 

(P.  u.  R. .) 

Motor  Vehicles — License — Admission  to  Served  Territory. 

Where  an  applicant  for  a  motor  vehicle  license  in  a  territory 
already  served  by  a  licensed  operator,  fails  to  make  a  clear  and 
persuasive  showing  of  public  necessity  requiring  his  entrance  into 
the  territory  and  fails  to  show  that  the  operator  in  service  is  not 
satisfactorily  discharging  his  obligations,  (his  application  will  be 
denied. 

Application  of  C.  W.  Smith  for  an  order  of  this  Board 
granting  him  a  license  to  operate  motor  vehicles  in  public 
service  between  Poison,  Montana,  and  Missoula,  Montana; 
application  denied. 

Appearances :  A.  J.  Lowary,  Poison,  for  the  applicant ; 
Mark  H.  Derr,  Poison,  for  protestant ;  E.  G.  Toomey,  Counsel, 
for  the  Board. 

Before:     Chairman  Dennis  at  Poison. 

By  the  Board:  On  or  about  May  22nd,  1923,  one  H.  A. 
Chase,  a  citizen  of  Missoula,  Montana,  made  regular  appli- 
cation to  this  Board  for  a  certificate  to  operate  motor 
vehicles  in  public  passenger  service  between  Missoula,  Mon- 
tana, and  Poison,  Montana,  as  provided  in  Chapter  154, 
Laws  1923.  The  application  recited,  among  other  things, 
that  transportation  service  was  being  furnished  between  the 
two  termini  by  the  Northern  Pacific  Railway  Company  and 
Kelly's  stage ;  that  applicant  first  commenced  to  operate 
on  or  about  July  20th,  1922,  and  that  he  had  been  rendering 
continuous  service  since  February  6th,  1923.  License  was 
asked  for  a  Studebaker  car  of  seven  passenger  capacity, 
1918  model.  Thereafter  on  July  19th,  1923,  the  Commission 
issued  its  order  granting  a  certificate  to  said  Chase,  subject 
to  further  compliance  with  Rule  52  of  the  motor  rules  and 
regulations,  which  rule  relates  to  liability  insurance  to  be 
carried  for  the  protection  of  passengers.  Thereafter,  and 
on  about  October  5th,  1923,  a  proper  policy  of  insurance  was 
filed  covering  the  operations  of  H.  A.  Chase,  and  on  Oc- 
tober 27th,  1923,  certificate  issued. 

On  or  about  January  17th,  1924,  the  applicant  C.  W. 
Smith  filed  his  application,  in  due  form,  asking  for  an  order 
of  the  Board  granting  him  a  certificate  to  operate  over  the 
identical  route  covered  by  H.  A.  Chase,  under  Certificate 
No.  6.  Applicant  Smith  recited  that  service  was  being  given 
over  the  route  by  the  said  Northern  Pacific  Railway  Com- 
pany and  H.  A.  Chase,  and  he  asked  for  a  license  covering 
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a  seven  passenger  Hudson  motor  vehicle,  1919  model,  and 
a  seven  passenger  Studebaker,  1922  model.  Applicant  re- 
cited that  "service  at  the  present  time  is  neither  adequate 
nor  satisfactory  to  a  great  many  travelers ;"  that  he  was 
"absolutely  assured  of  enough  passenger  business  to  make 
this  line  a  financial  success"  and  that  "there  is  at  all  times 
more  business  than  can  be  handled  by  the  present  stage 
line  for  this  is  not  business  that  would  normally  be  handled 
by  the  Northern  Pacific  Railway  for  the  reason  that  their 
schedule  is  not  satisfactory  and  for  the  further  reason  that 
the  route  lies  between  towns  and  through  territory  not 
reached  by  the  railroad."  Accompanying  Smith's  formal 
application  was  a  petition  signed  by  residents  of  Missoula 
and  Lake  Counties  in  support  thereof. 

Section  4,  Chapter  154,  Laws  1923  provides  that  "a 
permit  issued  by  the  Railroad  Commission  to  operate  any 
motor  vehicle  or  any  other  vehicle  prescribed  by  this  Act 
for  compensation  over  any  of  the  highways  of  the  State  of 
Montana  shall  not  be  an  exclusive  right  or  license  to  operate 
over  any  route,  road,  highway  or  between  any  fixed,  term- 
inals, but  said  Commission  shall  have  the  power,  after  hear- 
ing, when  the  applicant  requests  a  certificate  to  operate  in 
a  territory  already  served  by  a  certificate  holder  or  licensee 
under  this  Act,  only  when  the  existing  auto  transportation 
company  or  companies  serving  such  territory  route  or 
stage  line,  does  not  provide  adequate  transportation  facili- 
ties and  service  to  the  satisfaction  of  the  Commission,  and  in 
all  other  cases  with  or  without  hearing,  to  issue  said  certifi- 
cate as  prayed  for  *  *  *."  Pursuant  to  this  require- 
ment Smith's  application  was  duly  noticed  for  public  hearing 
at  Poison,  Montana,  on  February  20th,  1924,  and  thereat 
testimony  was  taken  for  and  against  the  same. 

Missoula,  the  County  Seat  of  Missoula  County  is  the 
principal  city  in  Northwestern  Montana.  It  is  connected  by 
a  branch  line  of  the  Northern  Pacific  Railway  Company  with 
Poison,  Montana,  the  County  Seat  of  Lake  County,  Montana, 
about  75  miles,  and  almost  directly  north  of  Missoula.  The 
motor  vehicle  route  in  question  follows  the  line  of  the 
Northern  Pacific  Railway  Company,  north  from  Missoula, 
through  Evaro,  Schley,  Arlee,  Flathead  and  Ravalli,  then 
leaves  the  road  which  is  contiguous  to  the  railroad  in  order 
to  reach  St.  Ignatius,  an  inland  town  about  six  miles  from 
Ravalli.  From  St.  Ignatius  the  road  goes  north  to  Ronan, 
which  is  on  the  Dixon-Polson  branch  line  and  proceeds 
through  Pablo,  likewise  on  the  railroad,  to  Poison.  The  ter- 
ritory was  formerly,  for  the  most  part,  within  the  confines 
of  the  Flathead  Indian  reservation,  is  agricultural  in  char- 
acter and  supports  numerous  grain  farmers,  orchardists  and 
dairy  enterprises.     Previous  to  the  completion  of  the  branch 
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line  from  Dixon  into  Poison,  in  1916,  stage  or  auto  vehicles 
furnished  the  only  means  of  transportation  from  Poison, 
at  the  foot  of  Flathead  Lake,  south  to  the  railroad.  Stage 
service  now,  save  for  the  inland  point,  St.  Ignatius,  and  for 
occasional  passengers  that  may  be  picked  up  between  St. 
Ignatius  and  Ronan,  competes  with  the  Northern  Pacific 
Railway  Company.  That  company  operates  a  train  daily  be- 
tween Missoula  and  Poison  on  this  schedule: 


WESTWARD 

Time    Table   No.    50 

EASTWARD 

FIRST  CLASS 

FIRST  CLASS 

27:1 

July  29.    1923. 
Stations 

274 

Passenger 
Daily 

J  distance 
from 

Missoula 

Distance 

from 
Poison 

l  'assenger 
Daily 

8.00  AM 

0.0 
6.6 

1 

1 
77.6           4.00  I'.M 

8.15  AM 

De    Smet    

69.0 

64.9 
60.4 
55.3 
49.9 
44.6 
40.2 
33.2 
33.2 
31.7 
28.2 
24.6 
20.2 
13.3 

3.45  PM 

8.28  AM 

12.7 
17.2 
22.3 
27.7 
33.0 
37.4 
44.4 
44.4 
45.9 
49.4 
53.0 
57.4 
64.3 
69.4 

3.31  PM 

8.43  AM 

3.20   PM 

8.54   AM 

Schley   .. 

3.05   PM 

9.05  AM 

2.52  PM 

9.15  AM 

Flathead 

2.42  PM 

9.23  AM 

2.34  PM 

9.37  AM 

2.21   PM 

''.42  AM 

2.16  PM 

9.46  AM 

2.12  PM 

9.56  AM 

Moiese     

2.02   PM 

10.06  AM 

D'Aste     . 

1.52  PM 

10.18  AM 

Charlo 

1.40  PM 

10.38  AM 

1    5(1    ATVT 

10.53  AM 

Pablo     .. 

8.2           1.06   PM 

11. 15  A.M 

„.. 

Poison    

0.0   1     12.45  PM 

1 

The  railroad  company  does  not  appear  in  this  case  to 
protest  against  additional  competition  from  motor  vehicles. 

The  testimony  for  the  applicant  relates  to  three  sub- 
jects: (a)  the  business  on  the  route,  (b)  Chase's  capacity 
as  a  driver  of  motor  vehicles  and  (c)  popular  endorsements 
of  applicant  Smith,  (a)  The  plaintiff's  testimony  with  re- 
spect to  business  available  for  these  operators  is  very  meager 
and  consists,  almost  entirely,  of  a  snowing  that  on  several 
occasions  Chase's  motor  vehicle  has  been  over-crowded  or 
loaded  to  capacity,  and  as  a  consequence,  passengers  re- 
jected. No  figures  are  presented  to  show  traffic  available, 
or  even  any  general  figures  with  reference  to  the  population 
along  the  route  or  other  factors  having  a  bearing  on  motor 
vehicle  traffic.  It  is  not  shown  that  over-crowding  the  motor 
vehicle,  or  failure  to  pick  up  passengers  is  a  regular  inci- 
dent of  the  service  rendered  by  Chase,  or,  indeed,  that  it  is 
frequent.  On  the  contrary,  it  is  shown  that  Chase  fre- 
quently makes  the  trip  without  passengers  or  with  only 
one  or  two  aboard. 

(b)  The  testimony  with  respect  to  Chase's  ability  as 
a   driver   and   the   safety   of   his   operations    is    confined    to 
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instances  where  his  car  was  involved  in  an  accident.  It  is 
not  shown  that  these  accidents,  one  a  collision  and  another 
resulting  from  an  effort  to  avoid  collision,  were  due  to  the 
negligence  of  Chase,  and  the  record  does  contain  testimony, 
undisputed,  that  at  the  time  of  the  mishaps  Chase  was  doing 
everything  that  a  careful  driver  could  be  expected  to  do  to 
protect  his  passengers  and  property.  There  is  no  testimony 
to  show  that  if  Chase  drinks  alcoholic  beverages,  such  drink- 
ing interferes  with  his  management  of  the  car  or  conduct 
of  the  business. 

(c)  That  applicant  Smith  is  approved  by  his  neighbors 
and  others  along  the  route  is  a  factor  actively  operating  in 
his  behalf  and  were  other  conditions  favorable  to  his  appli- 
cation, it  would  influence  us  to  grant  him  a  certificate,  but 
these  other  conditions  do  not  obtain. 

It  is  shown  that  the  Kelly  stage,  which  was  in  opera- 
tion at  the  time  Chase  made  his  application,  has  since 
ceased  operation,  and  the  only  inference  in  the  record  is  that 
this  cessation  was  due  to  lack  of  business.  The  Commission 
knows  that  Chase  has  operated  but  one  car  in  regular  service 
and  that  only  on  infrequent  occasions  has  he  found  it  neces- 
sary to  provide  an  additional  car  to  take  care  of  the  business. 
In  the  winter  time  it  is  shown  that  the  people  quite  generally 
prefer  the  train  service  in  order  to  avoid  exposure  to  low 
temperatures  and  severe  winds.  It  is  shown,  and  not  dis- 
puted, that  the  round  trip  from  Missoula  to  Poison  and  re- 
turn has  produced  a  gross  income  for  Chase  of  about  $20.00 
a  day  during  the  two  months  immediately  preceding  the 
hearing.  Against  these  gross  revenues  Chase  must  charge 
his  own  time,  as  driver  (not  to  mention  a  charge  for  man- 
agement) gasoline,  oil,  depreciation  of  equipment  and  inci- 
dental expenditures ;  he  is,  of  course,  entitled  to  a  fair 
return  on  the  fair  value  of  his  property  in  service.  More- 
over, he  must  earn  enough  to  pay  two  annual  premiums  on 
his  public  liability  policies,  one  in  the  sum  of  $357.50  and 
the  other  in  the  sum  of  $250.00.  From  these  gross  revenues, 
it  is  a  comparatively  simple  matter  to  figure  tht  passenger 
business.  Seven  through  passengers,  from  Poison  to  Mis- 
soula, would  produce  $21.00  under  the  present  tariff  rate  of 
$3.00  for  the  trip  of  75  miles.  It  is  evident  that  if  the  round 
trip  of  150  miles  is  averaging  only  about  $20.00  per  day  that 
the  car  is  not  filled  to  capacity  on  either  trip,  so  far  as 
through  passengers  are  concerned,  and  that  Chase  must  de- 
pend largely  on  local  traffic  between  intermediate  points  at 
rates  as  low  as  25  cents  per  passenger  and  up  to  $2.75  per 
passenger.  Against  the  testimony  that  the  car  has  been 
overloaded  and  passengers  rejected,  there  is  equally  credit- 
able testimony  from  disinterested  observers,  that  Chase's 
car  is  frequently  empty  for  long  distances  over  the  route. 
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Under  these  circumstances  we  do  not  feel  justified  in 
admitting  another  operator  to  the  route.  If  an  additional 
car  is  occasionally  necessary  to  serve  the  public  and  meet 
the  convenience  of  passengers,  provision  has  been  made  for 
it  by  Mr.  Chase.  The  admission  of  a  competitor  over  the 
route,  would,  from  the  evidence  before  us,  result  in  dimin- 
ished earnings  for  Chase  and  insufficient  earnings  for  the 
competitor,  and  under  such  circumstances  the  public  could 
not  long  expect  regular,  efficient  service.  (In  re  White  Star 
Line,  16  M.  U.  R.  ;  In  re  White  Star  Line — on  re- 
hearing— 16  M.   U.  R.  ;   In  re  application   of  Kocin, 

17  M.  U.  R.  ;  In  re  White  Star  Line,   17  M.  U.  R. 

).    An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  Montana,  commencing  at  ten  o'clock  A.  M., 
Monday,  March  3rd,  1924,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross,  in  the  matter  of  the  applica- 
tion of  C.  W.  Smith  for  an  order  of  the  Board  granting  a 
certificate  to  operate  passenger  motor  service  between  Mis- 
soula, Montana,  and  Poison,  Montana,  Docket  No.  M.  V.  88, 
a  full  investigation  of  the  matters  and  things  involved  hav- 
ing been  had,  including  public  hearing  at  Poison,  Montana,  on 
February  20th,  1924,  whereat  all  interested  persons  had  full 
opportunity  to  present  their  respective  cases,  and  the  Board 
having  this  day  filed  of  record  a  report  containing  its  find- 
ings and  conclusions  herein,  which  report  is  hereby  referred 
to  and  of  this  order  made  a  part,  and  now  the  Board  being 
fully  advised  in  the  premises, 

IT  IS  ORDERED  That  the  application  of  C.  W.  Smith 
for  authority  to  operate  a  motor  vehicle  in  public  passenger 
service  between  Poison,  Montana,  and  Missoula,  Montana,  over 
the  route  now  served  by  H.  A.  Chase,  Certificate  Operator  No. 
6,  or  over  any  route  in  direct  competition  with  said  H.  A. 
Chase,  be  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED  That  H.  A.  Chase  shall  at 
all  times  make  every  reasonable  effort  promptly,  efficiently 
and  safely  to  serve  motor  vehicle  passengers  from  Poison  to 
Missoula  and  points  intermediate,  and  that  in  the  event  the 
car  in  regular  service  proves  insufficient  on  any  occasion, 
the  additional  car  and  driver  provided  for  by  said  H.  A.  Chase 
shall  be  immediately  detailed  for  service  on  such  occasions  in 
accord  with  the  necessities  and  convenience  of  the  public. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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IN   RE   APPLICATION   OF  R.   C.   TURNER   FOR  MOTOR 
VEHICLE   LICENSE. 

(Docket  No.  M.  V.  110.     Report  and  Order  No.  1384) 
(Hearing  May  8,  1924.     Decided  May  14th,  1924) 

(P.  U.  R.,  1924— D,  385.) 
Monopoly    and    Competition — Occupied    Territory — Motor    Carriers. 

A  motor  vehicle  license  should  not  be  granted  for  operation 
in  territory  (adequately  served  by  the  present  carriers  when  the 
admission  of  a  competitor  would  result  in  diminished  earnings  and 
less  regular  and  efficient   service. 

Application  of  R.  C.  Turner  for  an  order  of  this  Board 
granting  him  a  license  to  operate  motor  vehicles  in  public 
service  between  Kalispell,  Montana,  and  Missoula,  Montana; 
application  denied. 

Appearances:  Mulroney  &  Mulroney,  by  R.  E.  Mulroney, 
Counsel  for  the  applicant;  Mark  H.  Derr,  Poison,  A.  J.  Low- 
ary,  for  C.  P.  Cowman,  Protestant;  Mark  H.  Derr,  Poison, 
for  H.  A.  Chase  and  J.  H.  Wining,  Protestants ;  P.  N.  Bernard, 
Kalispell,  for  the  Kalispell  Chamber  of  Commerce ;  L.  B. 
Woods,  for  the  Great  Northern  Railway  Company ;  Gunn, 
Rasch  &  Hall,  by  E.  M.  Hall,  for  the  Northern  Pacific  Rail- 
way Company;  W.  H.  Merriman,  Butte,  for  the  Northern 
Pacific  Railway  Company. 

Before:  Chairman  Dennis  and  Commissioner  Ross  at 
Missoula. 

By  the  Board:  On  or  about  May  22nd,  1923,  one  H.  A. 
Chase,  a  citizen  of  Missoula,  Montana,  made  regular  applica- 
tion to  this  Board  for  a  certificate  to  operate  motor  vehicles 
in  public  passenger  service  between  Missoula,  Montana,  and 
Poison,  Montana,  as  provided  in  Chapter  154,  Laws  1923.  The 
application  recited,  among  other  things,  that  transportation 
service  was  being  furnished  between  the  two  termini  by  the 
Northern  Pacific  Railway  Company  and  Kelly's  stage;  that 
applicant  first  commenced  to  operate  on  or  about  July  20th, 

1922,  and  that  he  had  been  rendering  continuous  service  since 
February  6th,  1923.  Thereafter  on  July  19th,  1923,  the  Board 
issued  its  order  granting  a  certificate  to  said  Chase,  subject 
to  further  compliance  with  Rule  52  of  the  motor  rules  and 
regulations,  which  rule  relates  to  liability  insurance  to  be  car- 
ried for  the  protection  of  passengers.  Thereafter,  and  on 
about  October  5th,  1923,  a  proper  policy  of  insurance  was  filed 
covering  the  operations  of  H.  A.  Chase,  and  on  October  27th, 

1923,  certificate  issued. 

On  October  18th,  1923,  J.  H.  Wining  was  licensed  by  the 
Board  to  operate  between  Kalispell  and  Poison  in  passenger 
and  express  service.     On  October  25th,  1923,  C.  P.  Cowman 
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was  likewise  licensed  to  operate  between  Kalispell  and  Poison, 
these  services  to  cover  both  sides  of  Flathead  Lake.  On 
December  21st,  1923,  B.  W.  Alexander  was  regularly  licensed 
to  operate  between  Kalispell  and  Poison,  freight  service  only. 
The  following  were  also  licensed  by  the  Board  to  perform 
taxi  service  out  of  Kalispell  in  any  direction:  0.  C.  Bateham, 
August  23,  1923 ;  Robinson  Brothers,  September  12,  1923 ;  and 
V.  L.  Holman,  December  13th,  1923.  All  of  the  above  were 
regularly  licensed  and  are  operating  under  the  law  at  the 
present  time. 

On  April  21st,  1924,  R.  C.  Turner  made  application  to 
the  Board  in  due  form,  asking  for  an  order  granting  him  a 
certificate  to  operate  over  the  identical  routes  covered  by 
H.  A.  Chase,  J.  H.  Wining,  C.  P.  Cowman  and  B.  W.  Alex- 
ander, as  well  as  the  four  licensed  taxis  as  above.  Applicant 
Turner  recited  in  his  application,  that  service  was  being  ren- 
dered over  the  route  by  the  said  Northern  Pacific  Railway 
Company,  Great  Northern  Railway  Company,  H.  A.  Chase 
and  J.  H.  Wining,  and  asked  for  a  license  covering  two  1923 
White  busses  of  18-passenger  seating  capacity.  Applicant 
recited  that  the  present  service  was  not  adequate  nor  satis- 
factory to  a  great  many  of  the  travelers  and  those  living 
along  the  proposed  route.  Accompanying  Turner's  formal 
application  was  a  petition  signed  by  residents  of  Missoula, 
Lake  and  Flathead  Counties,  also  several  letters  from  in- 
dividual citizens  of  Missoula,  and  Kalispell  and  other  towns 
on  the  proposed  route  in  support  thereof,  but  before  the 
hearing  on  May  8th,  a  number  of  revocations  were  received 
by  the  Board. 

Section  4,  Chapter  154,  Laws  1923  provides  that  "a 
permit  issued  by  the  Railroad  Commission  to  operate  any 
motor  vehicle  or  any  other  vehicle  prescribed  by  this  Act 
for  compensation  over  any  of  the  highways  of  the  State  of 
Montana  shall  not  be  an  exclusive  right  or  license  to  oper- 
ate over  any  route,  road,  highway  or  between  any  fixed 
terminals,  but  said  Commission  shall  have  the  power,  after 
hearing,  when  the  applicant  requests  a  certificate  to  operate 
in  a  territory  already  served  by  a  certificate  holder  or  licensee 
under  this  act,  only  when  the  existing  auto  transportation 
company  or  companies  serving  such  territory,  route  or  stage 
line,  does  not  provide  adequate  transportation  facilities  and 
service  to  the  satisfaction  of  the  Commission,  and  in  all 
other  cases  with  or  without  hearing,  to  issue  said  certifi- 
cate as  prayed  for  *  *  *  ."  Pursuant  to  this  require- 
ment Turner's  application  was  duly  noticed  for  public  hear- 
ing at  Missoula,  Montana,  on  May  8th,  1924,  and  thereat 
testimony  was  taken  for  and  against  the  same. 
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Missoula,  the  County  Seat  of  Missoula  County  is  the 
principal  city  in  Northwestern  Montana.  It  is  connected  by 
a  branch  line  of  the  Northern  Pacific  Railway  Company  with 
Poison,  Montana,  the  County  Seat  of  Lake  County,  Montana, 
about  75  miles,  and  almost  directly,  north  of  Missoula.  The 
motor  vehicle  route  in  question  follows  the  line  of  the  North- 
ern Pacific  Railway  Company,  north  from  Missoula,  through 
Evaro,  Schley,  Arlee,  Flathead  and  Ravalli,  then  leaves  the 
road  which  is  contiguous  to  the  railroad  in  order  to  reach 
St.  Ignatius,  an  inland  town  about  six  miles  from  Ravalli. 
From  St.  Ignatius  the  road  goes  north  to  Ronan,  which  is  on 
the  Dixon-Polson  branch  line  and  proceeds  through  Pablo 
to  Poison.  The  territory  was  formerly,  for  the  most  part, 
within  the  confines  of  the  Flathead  Indian  Reservation ;  is 
agricultural  in  character  and  supports  numerous  grain 
farmers,  orchardists  and  dairy  enterprises.  Previous  to  the 
completion  of  the  branch  line  from  Dixon  to  Poison,  in  1916, 
stage  or  auto  vehicles  furnished  the  only  means  of  transpor- 
tation from  Poison,  at  the  foot  of  Flathead  Lake,  south  to 
the  railroad.  Stage  service  now,  save  for  the  inland  point, 
St.  Ignatius,  and  for  occasional  passengers  that  may  be 
picked  up  between  St.  Ignatius  and  Ronan,  competes  with 
the  Northern  Pacific  Railway  Company.  That  company 
operates  a  train  daily  between  Missoula  and  Poison  on  this 
schedule : 


WESTWARD 

Time   Table    No.    50 

July    29,    1323= 

Stations 

EASTWARD 

FIRST  CLASS 

FIRST  CLASS 

273 

274 

Passenger 
Daily 

Distance 
from 

Missoula 

Distance 

from 
Poison 

Passenger 
Daily 

8.00  AM 

0.0 

6.6 

12.7 

17.2 
22.3 

33.'  0 
37. -I 
44.4 
44.4 
45.9 
49.4 
53.0 
57.4 
64.3 
69.4 
77.H 
1 

1 

77.6 
69.0 
64.9 
60.4 
55.3 
49.9 
44.6 
40.2 
33.2 

4.00   PM 

s.15  AM 

De    Smet    

3.45   PM 

8.28  AM 

3.31   PM 

8.43  AM 

3.20  PM 

8.45  AM 

Schlev     

3.05  PM 

9.05  AM 

2.52  PM 

9.15  AM 

Flathead      

2.42   PM 

9.23   AM 

Ravalli     

2.34   PM 

9.37  AM 

2.21   PM 

9.42  AM 

9.46  AM 

Dixon    

33.2   I        2.16  PM 
31.7   '       2.12  PM 

9.56  AM 

28.2  I       2.02  PM 

10.06  AM 

D'Aste 

24.6   |        1.52  PM 

10.  IS   AM 
10.  3S   AM 
10.53  AM 
11.15  AM 

Charlo 

Ronan    

Pablo    

1 Poison     

20.2  |       1.40  PM 

13.3  |       1.21  PM 

S.2   |        1.06  PM 
0.0   1     12.45  PM 

The  Great  Northern  Railway  Company  runs  daily  trains 
between  Kalispell  and  Somers,  at  the  north  end  of  Flathead 
Lake,  and  connects  with  the  boats.  The  railway  companies 
appeared  in  this  case  to  protest  against  additional  competi- 
tion from  motor  vehicles. 


BOARD    OF    RAILROAD    COMMISSIONERS  475 

The  testimony  for  applicant  relates  principally  to  H.  A. 
Chase's  service;  alleges  its  inadequacy  and  that  Chase  is 
not  a  safe  driver.  The  preponderance  of  testimony  was, 
however,  to  the  effect  that  Chase's  service  was  entirely  sat- 
isfactory to  the  majority  of  the  people  living  along  the 
route  served  by  his  stage  line,  both  as  to  observing  schedules 
and  the  way  in  which  he  handled  his  car  as  a  driver.  Testi- 
mony fully  showed  that  Mr.  Chase  operated  his  line  all 
winter  long  and  never  failed  to  make  his  daily  trips,  save  and 
except  one  day  when  a  bad  storm  was  raging.  Testimony  as 
to  the  service  given  by  the  several  operators  between  Kalis- 
pell  and  Poison  was  nearly  all  to  the  effect  that  the  service 
was  excellent.  It  must  be  remembered  that  this  part  of  the 
route  between  Kalispell  and  Poison  is  just  as  much  a  part 
of  the  route  over  which  applicant  Turner  proposes  to  give 
service  as  the  route  occupied  by  Mr.  Chase  from  Missoula 
to  Poison.  Mr.  Turner's  application,  therefore,  not  only 
affects  Mr.  Chase's  route,  but  likewise  the  routes  operated 
by  the  stage  lines  between  Kalispell  and  Poison.  It  must  also 
be  remembered  that  the  Northern  Pacific  Railway  Company 
and  the  Great  Northern  Railway  Company  are  protestants  in 
this  case  and  are  entitled  to  due  consideration,  the  same  as 
the  stage  lines  now  licensed  and  operating  over  this  route. 

Representatives  of  the  boat  line  on  Flathead  Lake  testi- 
fied that  they  have  made  arrangements  with  the  railway 
companies  for  through  tickets  to  tourists  by  the  way  of 
Flathead  Lake  with  coupons  attached  to  the  tickets,  good 
for  transportation  on  the  boats.  They  testified  that  the  boats 
will  make  connection  with  the  Northern  Pacific  trains  at 
Poison,  on  the  south  end  of  the  lake,  and  the  Great  Northern 
trains  at  Somers,  on  the  north  end. 

C.  W.  Smith  of  Missoula,  Montana,  filed  an  application 
with  the  Board  in  due  form  on  February  4th,  1924,  to 
operate  between  Missoula  and  Poison.  Numerous  protests 
were  filed  with  the  Board  protesting  against  the  granting 
of  a  certificate  and  license  to  Smith,  setting  forth  that  the 
service  given  by  H.  A.  Chase  was  adequate  and  in  every 
way  satisfactory  to  the  people  along  the  route.  The  Board 
set  this  case  down  for  hearing,  February  20th,  1924,  at 
Poison,  Montana.  In  our  Report  and  Order  No.  1378,  de- 
cided March  3rd,  1924,  the  Smith  application  was  denied.  At 
the  hearing  in  Missoula,  May  8th,  1924,  C.  W.  Smith,  on  ex- 
amination by  his  attorney,  A.  J.  Lowary,  stated  that  in  his 
opinion  he  held  a  prior  right  and  that  if  the  Board  finds 
additional  service  is  justified  over  this  route,  he,  Smith,  is 
entitled  to  the  certificate  and  license. 

The  fundamental  reason  for  regulated  monopolies,  is 
the  insurance  of  good  and  sufficient  service.  Competition 
or  duplication  of  service  not  necessary  will  result  in  increased 
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rates  and  in  many  cases  will  result  in  insufficient  service, 
brought  about  by  insufficient  revenues  to  buy  new  equip- 
ment, or  in  fact,  to  properly  maintain  the  equipment  used 
in  public  service.  As  an  illustration,  we  here  cite  a  concrete 
case  that  is  familiar  to  all  parties  to  this  case,  that  of  the 
Missoula  Street  Railway  system  which  is  operated  over  the 
City  of  Missoula,  also  serving  the  town  of  Bonner,  several 
miles  from  the  City  of  Missoula.  The  records  before  the 
Commission  show  that  in  the  year  1923,  the  owners  of  the 
street  railway  system  in  Missoula  realized  less  than  one  per 
cent  upon  the  fair  value  of  the  property  found  by  the  Public 
Service  Commission.  If  another  company  were  allowed  to 
parallel  the  street  railway  system  of  Missoula,  the  result 
would  be  that  the  rates  would  have  to  be  increased  100  per 
cent  in  order  to  bring  about  a  return  on  the  value  of  the 
two  properties  of  less  than  one  per  cent,  and  if  the  rates 
were  not  increased  it  would  result  in  both  properties  losing 
thousands  of  dollars  per  year  and  finally  result  in  the  aban- 
donment of  the  property. 

When  the  motor  vehicle  law  was  given  to  this  Board 
for  enforcement,  we  took  the  position  that  it  was  not  the 
intent  of  the  legislator  to  make  the  law  retroactive.  The 
Board,  therefore,  granted  licenses  to  all  operators  who  were 
actually  engaged  in  motor  vehicle  transportation  prior  to 
the  enactment  of  this  law,  provided,  however,  that  they  fur- 
nish the  proper  bonds,  schedules  and  indemnity  insurance. 
This  is  the  reason  why  we  have  on  some  of  the  routes  in  Mon- 
tana, more  service  than  is  actually  needed  to  take  care  of 
the  public  interest.  We  feel  that  all  operators  of  motor 
vehicles  who  were  giving  service  at  the  time  the  motor  ve- 
hicle law  was  passed,  have  had  due  notice  and  ample  time  to 
comply  therewith.  We  have,  in  the  last  two  months,  re- 
fused to  grant  motor  vehicle  licenses  to  a  considerable  num- 
ber of  applicants  on  the  grounds  that  the  proposed  route 
was  adequately  served  either  by  motor  vehicle  lines,  railroads, 
or  street  car  systems,  outside  of  incorporated  cities  and 
towns. 

After  due  deliberation  we  do  not  feel  justified  in  ad- 
mitting another  operator  to  these  routes.  If  an  additional 
car  is  occasionally  necessary  to  serve  the  public  and  meet  the 
convenience  of  passengers,  provision  has  been  made  for  it 
by  those  now  operating  over  this  route.  The  admission  of 
a  competitor  over  the  route,  would,  from  the  evidence  be- 
fore us,  result  in  diminished  earnings  for  the  several  opera- 
tors and  insufficient  earnings  for  the  competitor;  under  such 
circumstances  the  public  could  not  long  expect  regular  and 
efficient  service.     An  appropriate  order  will  be  entered. 
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ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners  of 
the  State  of  Montana,  held  in  its  office  in  the  Capitol  Build- 
ing at  Helena,  Montana,  commencing  at  two  o'clock  P.  M., 
Wednesday,  May  14th,  1924,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross,  in  the  matter  of  the  applica- 
tion of  R.  C.  Turner  for  an  order  of  the  Board  granting  a 
certificate  to  operate  passenger  motor  service  between  Mis- 
soula, Montana,  and  Kalispell,  Montana,  Docket  No.  M.  V. 
110,  a  full  investigation  of  the  matters  and  things  involved 
having  been  had,  including  public  hearing  at  Missoula,  Mon- 
tana, on  May  8th,  1924,  whereat  all  interested  persons  had 
full  opportunity  to  present  their  respective  cases,  and  the 
Board  having  this  day  filed  of  record  a  report  containing 
its  findings  and  conclusions  herein,  which  report  is  hereby 
referred  to  and  of  this  order  made  a  part,  and  now  the  Board 
being  fully  advised  in  the  premises. 

IT  IS  ORDERED  That  the  application  of  R.  C.  Turner 
for  authority  to  operate  a  motor  vehicle  or  vehicles  in  public 
passenger  service  between  Missoula,  Montana,  and  Kalispell, 
Montana,  over  the  route  now  served  by  H.  A.  Chase,  J.  H. 
Wining,  C.  P.  Cowman,  or  over  any  route  in  direct  competi- 
tion with  any  of  the  above  named  operators,  be  and  the  same 
is  hereby  denied. 

IT  IS  FURTHER  ORDERED  That  H.  A.  Chase,  J.  H. 
Wining,  C.  P.  Cowman,  Northern  Pacific  Railway  Company, 
Great  Northern  Railway  Company  and  the  Flathead  Naviga- 
tion Company  shall  continue  to  make  every  reasonable  effort 
to  promptly,  efficiently  and  safely  serve  passengers  between 
Missoula  and  Kalispell  and  points  intermediate,  and  that  in 
the  event  the  car  or  cars  in  regular  service  prove  insufficient 
on  any  occasion,  an  additional  car  or  cars  provided  for  by 
the  above  operators  shall  be  immediately  detailed  for  service 
on  such  occasions  in  accord  with  the  necessities  and  con- 
venience of  the  public. 

IT  IS  FURTHER  ORDERED  THAT  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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IN  RE  TEPEE  MOTOR  COMPANY. 

(Docket  No.  M.  V.  102.     Report  and  Order  No.  1385) 
(Hearing,   April   29,    1924.     Decided,   May   22nd,    1924) 

(P.  u.  R. .) 

License — Served    Territory — Admission — Second    Operator. 

1.  Where,  in  a  proceeding  by  a  motor  vehicle  operator  for  a 
license  to  enter  territory  already  served  by  a  licensed  carrier,  it  is 
demonstrated  that  shippers  have  tendered  freight  to  the  licensed 
operator  and  have  failed  to  obtain  carriage  for  same  because  of  fre- 
quent suspension  of  operation,  and  that  the  licensed  carrier  has  failed 
to  pick  up  waiting  passengers,  he  having  available  capacity,  and 
that  these  deficiencies  have  been  of  frequent  occurrence,  the 
licensed  operator  is  not  furnishing  satisfactory  service  so  as  to 
warrant  exclusion  of  the  second  applicant. 

License — Served   Territory — Admission — Second    Operator. 

2.  Where  the  record  establishes  that  the  protestant  operator 
is  not  rendering  continuous  and  dependable  public  service,  it 
furnishes  justification  for  admitting  a  competitor  over  the  route 
insufficiently  served. 

Application  by  the  Tepee  Motor  Company  for  a  certifi- 
cate to  operate  motor  propelled  vehicles  in  furnishing  pas- 
senger and  express  service  between  Forsyth,  Ashland  and 
Lame  Deer,  Montana;  granted. 

Appearances :  Campbell  &  Carolan,  for  the  applicant ; 
Park  Ferguson,  for  the  protestant,  Cannonball  Auto  Service 
Company ;  ^E.  G.  Toomey,  for  the  Board. 

Before:     Chairman  Dennis  at  Forsyth. 

By  the  Board:  Following  the  passage  of  Chapter  154, 
Laws  1923,  S.  P.  Ferguson  of  Forsyth,  Montana,  in  January, 
1924,  made  application  for  a  certificate  authorizing  the  Can- 
nonball Auto  Service  Company  to  engage  in  public  motor 
service  between  Forsyth  and  Ashland,  in.  Rosebud  County, 
Montana.  This  application  followed  the  usual  course,  no 
protests  being  filed,  and  accordingly,  an  order  of  the  Board 
granting  applicant  a  certificate  upon  filing  the  necessary 
bond  and  insurance  policies,  issued.  The  latter  were  filed. 
About  a  year  after  the  passage  of  the  Act,  the  Cannonball 
Auto  Service  Company,  to  whom  the  certificate  had  issued, 
notified  the  Board  that  its  privilege  was  being  disturbed  and 
interfered  with  by  the  Tepee  Motor  Company,  which  was 
operating  passenger  and  express  service  between  Forsyth, 
Ashland  and  Lame  Deer,  Montana.  Before  the  matter  of 
route  infringement  could  be  determined  in  formal  fashion, 
the  Tepee  Motor  Company  filed  regular  application  for  a  cer- 
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tificate  to  operate  motor  propelled  vehicles  as  above  stated. 
Pursuant  to  the  statute,  this  application  was  noticed  for 
hearing  and  public  hearing  had  at  Forsyth,  Montana,  on  April 
29th,  1924. 

Proof  adduced  for  complainant  at  the  hearing  may  be 
summarized  as  follows:  The  Tepee  Motor  Company  is  a 
Montana  corporation,  which  has  been  operating  a  general 
freight  and  passenger  line,  maintaining  daily  service  between 
Forsyth  and  Ashland,  and  Forsyth  and  Lame  Deer,  via  Lee, 
all  in  Rosebud  County,  for  over  two  years.  This  company 
has  contracted  with  the  United  States  government  for 
carrying  mails  between  these  points  and  it  is  asserted  in 
this  connection  that  no  mail  contract  could  operate  at  a 
profit  over  this  route  and  between  the  points  mentioned 
unless  the  contractor  was  permitted  to  provide  and  main- 
tain adequate  freight  and  passenger  service.  The  lines  of 
the  Tepee  Motor  Company  have  been  kept  open  and  in  oper- 
ation at  all  times  and  when  the  roads  have  been  such  as  to 
preclude  the  use  of  automobiles  and  trucks,  service  has 
been  maintained  by  the  use  of  horses  and  wagons.  Lee  is 
a  postoffice  about  40  miles  from  Forsyth  and  as  such  the 
junction  of  the  stage  lines  between  Forsyth,  Ashland  and 
Lame  Deer.  It  is  63  miles  from  Forsyth  to  Ashland  and 
about  the  same  distance  from  Forsyth  to  Lame  Deer.  There 
is  no  stage  line  running  between  Ashland  and  Lame  Deer, 
except  via  Lee  and  all  persons  residing  in  Lame  Deer  desir- 
ing transportation  to  or  from  Forsyth  must  proceed  to  Lee 
to  connect  with  the  main  line  for  Forsyth.  In  operating  a 
line  for  the  transporting  of  United  States  mail,  the  Tepee 
Motor  Company  has  at  least  two  trucks  in  operation  at  all 
times,  one  truck  leaving  Ashland  in  the  morning  and  one 
leaving  Forsyth.  The  record  demonstrates  that,  notwith- 
standing, the  Tepee  Motor  Company  had  knowledge  of  the 
enactment  of  Chapter  154,  Laws  1923,  it  failed  to  make 
application  for  a  certificate,  or  in  any  way  to  meet  the  re- 
quirements of  the  statute  until  some  time  in  1924.  The 
company  excuses  itself  on  the  ground  that  the  public  press 
carried  the  announcement  from  this  Board  that  persons 
or  corporations  who  were  engaged  in  the  transportation  busi- 
ness at  the  time  the  act  went  into  effect,  would  not  be 
molested  in  any  manner  nor  their  business  disturbed;  that 
the  Act  in  question  is  not  retroactive  and  cannot  be  made 
so.  There  is  some  justification  for  the  position  taken,  in 
view  of  the  ^act  that  this  Board  early  in  the  administration 
of  the  law  interpreted  it  so  as  not  to  affect  vested  rights, 
meaning  thereby,  businesses  going  and  established  at  the 
time  of  the  passage  of  the  statute,  provided  compliance  with 
the  act  were  made  in  a  reasonable  time.     After  license  was 
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issued  to  S.  P.  Ferguson  for  the  Cannonball  Express,  the 
Tepee  Motor  Company  continued  to  transport  passengers, 
freight  and  express,  relying  on  the  announcement  mentioned, 
and  moreover,  in  response  to  a  well-defined  public  demand 
for  its  service.  Protestant  operated  for  many  months  after 
the  passage  of  the  act  without  a  license. 

There  is  no  other  motor  carrier  operating  between  Lee 
and  Lame  Deer  than  the  Tepee  Motor  Company. 

It  is  asserted  and  not  contradicted  that  if  applicant 
is  deprived  of  its  passenger,  freight  and  express  business, 
it  would  mean  a  loss  of  approximately  $1,200.00  a  year. 
The  Tepee  Motor  Company's  operation  for  the  year  1923 
shows  a  gross  income  of  $8,488.39,  gross  expenses,  $5,283.12, 
with  a  gross  profit  of  $3,205.27,  excluding  deductions  for 
administrative  expenses,  taxes,  insurance  and  depreciation. 
Approximately  $5,400.00  of  this  income  was  derived  from 
mail  contract. 

On  the  other  hand,  the  protesting  carrier  introduced 
testimony  establishing  an  operating  deficit  for  the  period 
February  10th  to  April  17th,  inclusive,  and  testimony  for- 
tified the  same  and  is  to  the  effect  that  the  route  would  not 
maintain  two  public  services. 

These  cases  are  all  to  be  determined  from  the  stand- 
point of  the  public  interest  and  the  Commission  is  directed 
to  refuse  a  certificate  to  operate  in  a  territory  already 
served  by  a  certificate  holder,  only  when  the  existing  motor 
operator  serving  such  territory  does  not  provide  adequate 
transportation  facilities  and  service  to  the  satisfaction  of 
the  Commission.  Affidavits  were  offered  in  evidence  and 
received  without  objection,  establishing  the  fact  that  various 
persons  had  tendered  themselves  to  the  Cannonball  Express 
for  transportation  and  failed  of  obtaining  the  same,  either 
because  the  cars  of  that  company  were  not  running  on 
schedule  or  were  not  running  at  all.  It  is  likewise  directly 
testified  that  the  Cannonball  Express  has  passed  Lee  with- 
out stopping  to  pick  up  waiting  passengers  and  that  stages 
of  that  company  have  not  called  for  passengers  in  Forsyth 
for  as  long  as  two  days  at  a  time.  Additionally,  a  witness 
asserts  that  he  notified  the  Cannonball  Express  of  an  in- 
tended trip  but  could  not  obtain  definite  advice  as  to 
whether  or  not  he  would  be  transported. 

When  it  comes  to  the  matter  of  public  endorsement, 
opinion  evidence  which  may  or  may  not  be  entitled  to  much 
weight,  the  record  shows  an  overwhelming  public  endorse- 
ment of  the  Tepee  Motor  Company's  service  and  a  well  de- 
fined community  opinion  that  it  is  the  only  line  properly 
equipped  to  render  adequate  and  satisfactory  service  in  the 
territory.     That   the   equipment   of   the   Tepee   Motor   Com- 
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pany  used  in  and  available  for  the  public  service  is  superior 
to  that  handled  by  protestant  is  unquestioned. 

Mr.  Ferguson,  the  operator  of  what  is  known  as  the 
Cannonball  Auto  Service  Company,  sometimes  called  the 
Cannonball  Express,  and  protestants'  principal  witness,  when 
asked  whether  he  had  filed  a  protest  with  the  Board  object- 
;ng  to  the  issuance  of  a  certificate  of  public  necessity  and 
convenience,  replied:  "I  just  appear  here;  that  is  all."  The 
real  owner  made  no  appearance  at  the  hearing. 

The  record  establishes  that  the  protestant  operator  is 
not  rendering  that  continuous  and  dependable  public  service 
between  Forsyth  and  Ashland,  which  the  law  contemplates ; 
that  protestant  is  not  furnishing  any  service  between  Ash- 
land and  Lame  Deer;  that  the  Tepee  Motor  Company  gives, 
and  it  has  in  the  past  furnished,  adequate  public  service  over 
the  entire  route.  As  a  consequence,  we  must,  in  obedience 
to  the  statute,  admit  the  latter  company  to  the  line.  What- 
ever may  be  the  deductions  to  be  drawn  from  the  financial 
exhibits,  the  fact  remains  that  these  two  operators  have 
been  able  to  operate  over  the  route  and  in  the  territory  at 
the  same  time.  This  having  been  true  in  the  past  and  no 
unusual  conditions  appearing,  it  would  seem  reasonable  to 
conclude  that  there  is  business  enough  for  both  in  the 
future.  At  any  rate  the  company  equipped  to  furnish  and 
actually  furnishing  dependable  constant  service  must  be 
recognized.     An  appropriate  order  will  be  entered. 

ORDER. 

At  a  session  of  the  Board  of  Railroad  Commissioners 
of  the  State  of  Montana,  held  in  its  office  in  the  Capitol 
Building,  at  Helena,  Montana,  on  Thursday,  May  22nd,  1924, 
at  10  o'clock  A.  M.,  present  Chairman  Dennis  and  Commis- 
sioners Boyle  and  Ross  in  the  matter  of  the  application  of 
the  Tepee  Motor  Company,  a  corporation,  for  a  certificate 
to  operate  motor  propelled  vehicles  in  furnishing  passenger 
and  express  service  between  Forsyth  and  Ashland,  and  Lame 
Deer,  Montana,  via  Lee  Junction,  this  matter  being  before  the 
Board  upon  the  application  of  said  company,  and  a  full  inves- 
tigation of  all  the  matters  and  things  involved  having  been 
had,  including  public  hearing,  whereat  the  protest  of  Opera- 
tor M.  V.  No.  89  was  duly  heard,  and  the  Board  having  this 
day  filed  of  record  its  report  containing  its  findings  and  con- 
clusions, and  now  being  duly  advised  in  the  premises. 

IT  IS  THEREFORE  ORDERED  That  the  application  of 
the  Tepee  Motor  Company  shall  be,  and  the  same  is  hereby 
granted,  subject  to  complete  compliance  with  Chapter  154, 
Laws  192o,  and  the  rules  and  regulations  of  this  Board  pro- 
mulgated thereunder. 
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IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  Report  and  Order  upon  each  of 
the  parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 


IN  RE  BROADHEAD'S  APPLICATION *. 

(Docket  No.  M.  V.  87.     Report  and  Order  No.  1387) 
(Hearing  May  23,  1924.     Decided  June  9th,  1924) 

(P.  U.  R.  1924— E.  222.) 

Monopoly   and   Competition — Occupied    Territory — Adequacy    of    Service. 

Motor  vehicle  operation  should  not  be  authorized  in  competi- 
tion with  railroad  service  unless  the  service  rendered  by  the  auto 
carrier  is  so  far  superior  to  the  service  furnished  in  the  territory 
and  so  essential  to  the  public  convenience  that  such  operation  is 
justified. 

Application  by  R.  R.  Broadhead  for  a  certificate  to  oper- 
ate motor  vehicles  in  furnishing  freight  and  express  service 
between  Valier,  Montana,  and  Conrad,  Montana;  protest  by 
Montana  Western  Railway  Company.     Application  denied. 

Appearances:  R.  R.  Broadhead,  pro  se;  Arthur  Jardine, 
for  the  Montana  Western  Railway  Company;  E.  G.  Toomey, 
for  the  Board. 

Before:  Chairman  Dennis  and  Commissioner  Boyle  at 
Valier. 

By  the  Board:  By  informal  application  filed  January 
5th,  1924,  R.  R.  Broadhead,  asked  for  a  license  covering  the 
operation  of  a  passenger  and  freight  motor  vehicle  between 
Conrad,  Montana,  and  Valier,  Montana,  both  of  such  termini 
and  the  entire  route  proposed  to  be  served  by  applicant 
being  within  Pondera  County.  Response  was  made  on  Jan- 
uary 7th,  1924,  by  enclosing  to  applicant  the  regular  forms 
upon  which  to  submit  his  case.  Nothing  further  was  heard 
concerning  such  operations  until  about  March  14th,  1924, 
when  the  Superintendent  of  the  Montana  Western  Railway 
Company,  a  corporation,  operating  a  single  line  of  steam 
railroad,  between  Conrad,  Montana,  and  Valier,  Montana, 
protested  that  the  applicant  was  operating  without  a  license, 
to  the  detriment  of  the  railway  company's  revenues.  The 
applicant's  petition,  prepared  on  regular  forms,  was  filed  with 
this  Board  on  or  about  April  11th,  1924.  After  consideration 
of  the  entire  record,  the  Board  denied  the  application  of 
Broadhead,  subject  to  a  hearing,  which  was  duly  requested, 
and  had  at  Valier,  Montana,  on  May  23rd,  1924. 
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Thereat  applicant  testified  that  he  was  "running  oppo- 
site to  the  Montana  Western  Railroad,"  hauling  cream,  but- 
ter and  other  country  produce,  offered  by  the  farmers  along 
the  route,  as  well  as  delivering  merchandise  and  commodi- 
ties shipped  into  the  territory.  The  record  shows  that  the 
"freight"  hauled,  by  applicant,  is  what  is  generally  desig- 
nated as  "less-than-carload"  business  on  railroads,  and  as 
such  approximates  express  matter  rather  than  freight,  grain 
and  other  heavy  shipments  not  being  carried.  Apnlicant 
frankly  states  that  it  was  his  nation,  upon  inception  of 
service,  that  the  carload  business  would  be  left  to  the  rail 
carrier,  while  applicant  would  absorb  the  less-than-carload 
matter.  Applicant  operates  with  a  single  two-ton  truck, 
though  he  avers  that  it  would  not  be  possible  to  carry  such 
a  load  over  heavy  roads.  Applicant  states  that  the  passenger 
business  is  incidental  to  the  hauling  of  express — indeed  that 
a  car  to  serve  the  passenger  business  would  scarcely  pay  as 
long  as  the  railroad  is  operating. 

For  the  protestant  rail  carrier  it  is  asserted  and  proved, 
by  credible  evidence,  that  its  operations  are  conducted  at  a 
loss,  that  if  it  cut  down  its  trains  to  one  train  three  times  a 
week,  it  would  be  subject  to  nearly  the  same  overhead  ex- 
pense as  a  daily  train ;  the  only  substantial  saving  would  ac- 
crue from  the  fact  that  less  coal  would  be  burned  by  the 
locomotive. 

The  above  is  a  summary  of  the  meagre  evidence  con- 
tained in  the  record.  Manifestly,  the  application  represents 
an  attempt  to  obtain  the  less-than-carload  business  now  en- 
joyed by  the  protesting  rail  carrier.  The  fact  that  the  Mon- 
tana Western  might  lose  its  business,  and  might  even  go 
into  bankruptcy  as  a  consequence  thereof  is  not  controlling. 
The  question,  under  the  statute,  is  whether  the  service  ren- 
dered by  the  applicant  is  so  far  superior  to  the  service  now 
furnished  in  that  territory,  and  so  essential  to  the  public 
convenience  that  applicant  should  be  allowed  to  operate  not- 
withstanding the  presence  of  the  rail  carrier.  The  record 
is  bereft  of  any  proof  that  aids  applicant  in  making  such 
a  showing.  The  record  does  contain  positive  proof  that 
the  rail  service  is  satisfactory  and  that  applicant's  presence 
in  the  territory  would  so  impair  it,  without  at  the  same 
time  returning  applicant  adequate  revenues,  that  the  con- 
tinuance of  such  service  for  carload  freight,  might  be  per- 
manently endangered.  On  the  facts  and  in  view  of  the  law, 
we  have  nothing  to  do  but  to  deny  the  application.  An  ap- 
propriate order  will  be  entered. 


♦This   <as«.  was    in   effect,    overruled   by   in   Re   Blankenburg   Applications, 
December    l.    1924,    18    M.     I".     R. 
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ORDER 

At  a  session  of  the  Board  of  Railroad  Commissioners, 
held  in  its  office  in  the  Capitol  Building,  Monday,  June  9th, 
1924,  commencing  at  10  o'clock  A.  M.,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross  in  the  matter  of 
the  application  of  R.  R.  Broadhead  for  a  license  and  certifi- 
cate to  operate  motor  vehicles  between  Conrad,  Montana,  and 
Valier,  Montana,  and  a  full  investigation  of  all  matters  and 
things  involved  having  been  had,  including  public  hearing 
thereon,  at  Valier,  May  23rd,  1924,  and  the  Board  having  this 
day  filed  a  report  containing  its  findings  and  conclusions 
therein,  which  report  is  hereby  referred  to  and  of  this  order 
made  a  part,  and  now  the  Board  being  fully  advised  in  the 
premises. 

IT  IS  THEREFORE  ORDERED  That  the  application  of 
R.  R.  Broadhead  be,  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of 
the  parties  hereto,  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith  according  to  its  terms. 


PART  IV 
PUBLIC  SERVICE  COMMISSION 

Formal  Orders  and  Informal  Dockets 


PUBLIC  SERVICE 
COMMISSION    OF    MONTANA 

FORMAL  ORDERS 

November  30,    1923  to  November  30,    1924 


H.  E.  BENJAMIN,  ET  AL.,  PLAINTIFFS,  VS.  GREAT 
NORTHERN  UTILITIES  COMPANY,  DEFENDANT. 

(Docket  No.  850.  Report  and  Order  No.  1369) 
(Hearing,  Oct.  29,  1923.  Decided  Dec.  1st,  1923) 

(P.  U.  R.  1924— B,  705.) 

Return — Reasonableness  as  a  Whole — Separate  Departments. 

1.  Gas  and  electric  departments  of  public  utilities  should 
be  treated  separately  in  determing  the  reasonableness  of  rates. 

Valuation — Overheads — Incorporation  Fees. 

2.  Incorporation  fees  clearly  necessary  to  corporate  existence 
are  properly  included  in  the  investment. 

Valuation — Overheads — Franchise  Expenses. 

3.  Miscellaneous  expenditures  in  connection  with  securing  a 
franchise  clearly  necessary  to  the  rates  of  a  gas  utility  should 
be  included  in  the  investment. 

Valuation — Unused  Property. 

4.  An  item  for  land  and  property  purchased  but  not  devoted 
to  utility  service  and  not  necessary  as  a  means  of  clearing  the 
field  for  the  introduction  of  service  is  neither  a  proper  charge  to 
capital  account  nor  a  subject  of  amortization. 

Valuation — Original  Cost — Recent  Construction. 

5.  Figures  representing  actual  disbursements  for  the  con- 
struction and  installation  of  a  utility  plant  were  used  in  determin- 
ing the  rate  base  in  the  very  year  of  the  utility's  creation,  deprecia- 
tion  in   the  year   of  construction   being   negligible. 

Depreciation — Natural  Gas. 

6.  Eight  per  cent  of  the  physical  properties  of  a  natural  gas 
utility,  exclusive  of  land,  was  allowed  for  depreciation. 

Return — Natural   Gas — Amount. 

7.  A  public  utility  was  permitted  to  charge  rates  calculated 
to  produce  an  annual  return  of  9  per  cent  for  the  natural  gas  de- 
partment. 
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Kates — Reasonableness — Comparison. 

8.  The  reasonableness  or  unreasonableness  of  rates  of  a 
public  utility  is  not  shown  by  a  comparison  with  rates  of  another 
utility. 

Return — Commission  Powers — Cost  of  Supply. 

9.  The  Commission  cannot  go  behind  a  contract  price  which 
a  wholesale  company  exacts  from  a  natural  gas  distributing  com- 
pany for  its  supply,  when  the  wholesale  company  is  not  engaged 
in   public   service. 

Public  Utilities — What  Constitute — Wholesale  Company — Contract  Sale. 

10.  A  corporation  selling  gas  at  wholesale  under  contract  to 
a  distributing  utility  is  not  engaged  in  public  service  subject  to 
commission    jurisdiction. 

Discrimination — Payment; — Enforcement  of  Rules. 

11.  A  utility  management  should  enforce  rigidly  and  uniformly 
standard  rules  and  regulations  to  avoid  discrimination  as  to  pay- 
ment. 

Natural  Gas — Heating  Quality — Comparison  with  Coal. 

Table  showing  comparative  analysis  of  coal  samples  and  dis- 
cussion of  comparative  advantages  of  natural  gas  and  coal,  both 
with  respect  to  cost  and  heating  efficiency. 

Electricity — Public  Utility  as  Private  Plant — Economy. 

Discussion  of  comparative  economy  in  operation  of  public 
utility  and  private  electric  plants. 

Complaint  by  H.  E.  Benjamin,  D.  M.  Brilhart  and  War- 
ren T.  Evans,  representing  patrons  of  defendant  company, 
alleging  that  the  rates  charged  by  said  company  for  gas 
service  and  for  electric  service  at  Shelby,  Montana,  are  un- 
reasonable; rate  for  such  services  reduced. 

Appearances:  Louis  P.  Donovan  for  complainants;  John 
W.  Stanton  for  defendant;  E.  G.  Toomey,  Counsel  for  the 
Commission. 

Before:     The  Commission,  en  banc,  at  Shelby. 

By  the  Commission:  This  proceeding,  commenced  on 
August  13th,  1923,  involves  the  reasonableness  of  the  rates 
for  both  gas  service  and  electric  service  furnished  by  the 
defendant  company  at  Shelby,  Montana.  We  shall,  as  we 
are  required  to  do,  treat  each  of  the  services  separately. 

Shelby,  the  county  seat  of  Toole  County,  Montana,  con- 
tains a  population  of  about  537  persons.*  The  community, 
at  present  the  center  of  a  dry  land  agricultural  area  has  re- 
cently received  some  impetus  in  consequence  of  the  develop- 


*1920    Census. 
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ment  of  the  Kevin-Sunburst  Oil  field,  about  12  miles  north 
of  the  town.  Like  most  towns  located  adjacent  to  new  dis- 
coveries of  oil,  Shelby  has  undergone  the  customary  boom 
manifested  by  a  rather  intense  activity  in  real  estate  trans- 
fers, speculation  and  land  values,  and  the  rapid  construction 
of  buildings,  some  temporary  and  others  permanent,  to  meet 
the  needs  of  a  steadily  increasing  population.  The  familiar 
phenomena  of  a  boom  period  were  in  this  instance  however, 
greatly  exaggerated  by  the  effort  and  publicity  which  at- 
tended the  staging  of  the  Jack  Dempsey-Tommy  Gibbons 
championship  fight  on  July  4th,  1923.  While  it  is  a  far 
cry  from  the  regulation  of  public  utilities,  to  prize  fights, 
consideration  of  the  Shelby  fight  is,  as  will  appear  later  on, 
essential  to  an  intelligent  treatment  of  the  present  case. 

Gas  Utility 
Plant  Value 

Some  time  in  the  fall  of  1922,  when  it  became  apparent 
that  the  Kevin-Sunburst  oil  field  contained  large  quan- 
tities of  natural  gas  satisfactory  for  domestic  and  commer- 
cial consumption,  the  Ohio  Oil  Company,  a  Ohio  corpora- 
tion possessing  rights  to  extensive  land  holdings  in  that 
field,  commenced  a  study,  with  view  to  the  feasibility  of 
supplying  the  Town  of  Shelby,  Montana,  with  natural  gas. 
About  this  time  the  defendant  company  acquired  from  James 
A.  Johnson  the  electric  plant,  equipment  and  distributing 
system,  which  the  latter  had  for  some  years  past  employed 
in  conducting  the  only  public  electric  service  at  Shelby. 
After  a  period  of  negotiations  the  Ohio  company  entered 
into  an  agreement  with  one  Forrest  P.  Williams,  who,  at  that 
time  represented  the  defendant  corporation,  for  the  sale 
to  him  (as  the  prospective  furnisher  and  distributor  of  gas 
to  the  Town  of  Shelby)  of  the  natural  gas  produced  from  the 
company's  well,  located  on  Section  6,  Township  32  North, 
Range  1  West,  Montana  Meridian.  The  agreement  recites 
that  the  Ohio  Company  "agrees  to  sell  exclusively"  to  Wil- 
liams the  gas  produced  from  the  well  mentioned  and  gas 
which  may  be  produced  from  additional  wells  within  a  radius 
of  four  miles  of  the  well  named.  The  agreement  is  for  a 
term  of  five  years,  and  Williams,  by  the  terms  thereof,  under- 
took to  purchase  natural  gas  exclusively  from  the  Ohio  com- 
pany for  the  purpose  of  distributing  same  to  users  in  Shelby 
and  vicinity  at  15  cents  per  1,000  cubic  feet. 

Following  the  execution  of  this  agreement,  the  Ohio 
company  commenced  the  construction  of  a  gas  pipe  line, 
from  its  well  located  on  Section  6  to  the  corporate  limits  of 
the  Town  of  Shelby.  The  line,  not  less  than  five  inches  in 
diameter,  was  completed  in  January,  1923. 
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Following  the  execution  of  the  contract  with  the  Ohio 
Company,  Williams  made  application  to  the  Town  of  Shelby 
for  a  franchise.  A  franchise  embodied  in  Ordinance  No.  82, 
duly  passed  and  approved  on  November  8th,  1922,  was  ac- 
cepted by  Williams  on  December  26th  of  the  same  year. 
By  this  franchise  the  grantee  is  given  the  right  and  privi- 
lege, for  the  term  of  forty  years,  of  maintaining  and  operat- 
ing a  plant  for  the  manufacture,  sale  and  distribution  of 
artificial  gas  and  for  the  distribution  of  natural  gas  within 
the  corporate  limits  of  the  Town  of  Shelby,  Montana,  and 
every  addition  thereto.  The  rates  to  be  charged  and  the 
regulations  covering  the  service,  are,  by  Section  three  of  the 
franchise  to  "be  such  as  the  Public  Service  Commission  of 
Montana  shall  order  and  determine."  This  franchise  was 
assigned  by  Williams  to  the  Great  Northern  Utilities  Com- 
pany, a  Montana  corporation,  on  January  2nd,  1923. 

The  defendant  company  commenced  furnishing  gas  to 
consumers  in  Shelby,  on  or  about  February  5th,  1923.  Pre- 
paratory to  the  actual  commencement  of  service,  the  de- 
fendant company  proposed  the  following  rates  for  gas  con- 
sumption : 

For   first   5000    cu.    ft..." $1.10   per   1000    cu.    ft. 

For  next   10000   cu.    ft 90    per   1000    cu.    ft. 

For   next   20000    cu.    ft 70   per    1000   cu.    ft. 

For   next   35000    cu.    ft 55    per   1000    cu.    ft. 

For   next   80000   cu.    ft 45    per   1000    cu.    ft. 

For  all    over   150.000    cu.    ft 40    per    1000    cu.    ft. 

Discount  of  10c  per  1000  cu.    ft.    allowed   if  bill   is  paid   on  or  before 
the    10th   of   the   month   following   that   in    which    service    is    rendered. 
Minimum   Bill   $1.50   net. 

Following  submission  of  the  proposal  and  after  prelim- 
inary investigation,  the  Commission  approved  the  rates  for 
a  trial  period.  In  this  instance,  as  in  all  others  where  the 
statement  of  a  rate  is  a  pure  prediction  because  of  the 
utter  absence  of  an  empirical  standard,  the  Commission  has 
followed  the  practice  of  relying,  to  a  large  extent,  upon  the 
judgment  of  those  who  are  responsible  for  the  enterprise. 
They  are  possessed  of  the  known  factors  that  may  be  util- 
ized in  formulating  a  schedule  of  rates,  and  are  better  qual- 
ified than  the  Commission,  at  that  stage  of  the  business  to 
deal  with  the  necessities  of  the  situation.  We  do  not  mean 
to  convey  the  impression  that  there  is  no  check  on  the 
initial  proposal  for  rates.  The  contrary  is  the  fact,  and  the 
Commission  makes  the  best  preliminary  determination  that 
it  can,  but  the  Commission,  under  the  American  system  of 
regulation,  may  never  rightfully  assume  managerial  func- 
tions. Its  experience  to  date  has  confirmed  its  confidence  in 
the  honesty  and  fairness  of  private  management  in  the 
matter  of  stating  trial  rates  for  a  new  public  service;  and 
it  has  generally  been  found  that  the  anxiety  to  develop  the 
business   restrains,    in   limine,   the    proposal    of    high    rates. 
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These  rates  have  been  on  trial  for  about  ten  months  and 
about  six  months  of  that  period  had  elapsed  when  the  com- 
plaint was  filed. 

This  Commission  made  an  inventory  and  appraisal  of 
the  property  employed  in  the  gas  service  as  of  April  30th, 
1923.  This  study  has  been  continued  to  September  30th. 
The  company,  at  the  hearing,  presented  a  detailed  state- 
ment of  investment  in  plant  and  property  to  and  including 
September  30th,  1923.  Complainants  made  no  independent 
inventory  and  appraisal.  They  contented  themselves  with 
an  accountant's  examination  of  the  property  and  invest- 
ment accounts  and  no  exception  is  taken  to  the  book  figures 
of  the  company.  The  company  submits  the  sum  of  $30,835.19 
as  the  figure  representing  the  actual  investment  in  property 
devoted  to  the  gas  service  exclusively.  To  that  figure  it 
insisted  that  some  part  of  a  further  sum  totaling  $11,418.69 
should  be  added.  This  sum  is  made  ud  as  follows:  (a)  In- 
corporation fees  $979.00,  (b)  Land  and  Property  $10,000.00. 
(c)  Miscellaneous  expenditures  in  connection  with  securing 
franchise   $439,69. 

The  first  and  last  items,  clearly  necessary  to  the  cor- 
porate existence  and  rights  of  the  gas  utility,  will  be  appor- 
tioned to  it  on  a  50%  basis.  The  item  of  $10,000 
for  "Land  and  Property"  is  not  clearly  explained.  It  appears 
in  substance,  to  have  been  the  price  which  Williams  paid 
James  A.  Johnson  for  all  of  his  property  and  rights  when 
Williams  secured  the  Johnson  Electric  Plant  on  November 
18th,  1922.  It  nowhere  appears  that  any  of  the  land  or 
equipment  purchased  from  Johnson  was  thereafter  devoted 
to  the  gas  service,  save  a  portion  of  the  office  building,  nor 
does  it  appear  that  the  purchase  was  necessary  as  a  means 
of  clearing  the  field  for  the  introduction  of  the  gas  service. 
As  a  matter  of  fact  the  introduction  of  the  gas  service  was 
independent  of  the  pre-existing  electric  service.  It  follows 
therefore,  that  the  sum  is  neither  a  proper  charge  to  capital 
account,  in  whole  or  in  part,  nor  the  subject  of  amortization. 
Our  engineer  submits  the  figure  $24,942.85  for  the  rate  base. 
The  difference  between  this  figure  and  that  submitted  by  the 
company  as  its  actual  investment  appears  in  the  subjoined 
table,  and  is  due,  principally,  to  the  fact  that  the  engineer's 
inventory  was  made  prior  to  the  conclusion  of  construction 
work  on  mains,  services  and  regulators  and  the  installation  of 
meters. 
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Snell 

April  30, 

1923 


I 

Land      I 

Building's     | 

Mains     I 

Services     j 

Meters      ! 

Regulators    I 

Misc.    Installation    I 

Regulator    House    I 

I 

<  "missions     ! 

Engineer   I 

Interest    ! 

Furniture    &   Fixtures    I 

Tools    and    Shop    | 

Material    and    Supplies    I 

Construction    in    Progress    ' 


Net 
Added 


Snell 
Total 


Book 
Figures 


$  1, 


,340   |  $       151.50  1  $  1.491. 

365    I            |  365. 

7.947    |  4.886.48   |  12.833. 

1.216   |  2.015.S7   |  3,231. 

1.204   j  2.030.12   |  3,234. 

536   |  1,039.55   |  1,575. 

842  I           ]  842. 

1.034  |           |  1,034. 

I  I 

145  |  100.94  |  245. 

290  j           • 290. 

145   |  295.16  I  440. 

58   |  65.50   I  123. 

10(i   !  145.93   |  245. 

1.211   |           |  1.211. 

2,821.20*  2.221. 

$16,433  |  $S,509.85   |  $24,942.85 


48  | 
87  | 
12  | 
55  | 
00 
00 

94 
00 

l« 

50 
93  | 
00  | 
20*i 


$  311.50 
319. 33 

15,692.'02 
5,678.52 
4,456.20 
3,326.00 


300.94 
25.00 

441.36 
67. S5 

216.47 


$30,835.19 


''Deficit:    to   be    subtracted. 


We  see  no  occasion  to  depart  from  the  figures  represent- 
ing actual  disbursements  for  the  construction  and  installation 
of  the  plant  during  the  year  1923.  Indeed  it  is  agreed  by  all 
concerned  that  they  are  fair.  Since  the  base  for  rate-making 
purposes  is  to  be  determined  in  the  very  year  of  the  utility's 
creation,  we  are  not  concerned  with  ascertaining  the  repro- 
duction value  of  the  property,  nor,  to  any  substantial  extent, 
with  ascertaining  accrued  depreciation  assuming  that  con- 
sideration of  the  latter  feature  is  proper.  We  find  that  the 
expenditures  of  the  gas  department  have  been  prudently 
and  wisely  made,  and  since  depreciation  in  this  year  of  con- 
struction is  negligible,  any  reduction  of  the  figures  below 
actual  investment  would  mean  confiscation.  Accordingly, 
we  fix  the  sum  of  $31,403.10  tentatively,  as  the  rate  base 
for  the  gas  utility,  summarized  as  follows: 

Physical    Property 

Transmission    &    Distribution    of    Land $  234.00 

General    Office     Land 77.50 

General   Office   Bldgs.,    Fixt.    &   G 319.33 

Mains    15,692.02 

Station    Meters    and    Governors 1,432.46 

Governors     and    Regulators 1,893.54 

Services    5,678.52 

Meters     4 ,  456.  20 

General     Office     Equipment 67.85 

Miscellaneous    Equipment 216.47 

General    Expenditures    During    Const 159.50 

Total    $30,227.39 

Intangibles 

Incorporation      Fees— 50% $  4S9.50 

Miscellaneous    Expenditures — 50% 219 .  85 

Engineering     and     Superintendence 25.00 

Interest    During    Construction 181.81 

Insurance   During    Construction 259.55 

Total    1.175.71 

Total    Gas     Utility $31,403.10 
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The  figure  is  subject  to  revision,  particularly  as  re- 
spects the  proper  allocation  of  the  office  building  value  to  the 
gas  utility,  and  the  inclusion  of  an  allowance  for  working 
capital. 

Revenues  and  Expenses. 

For  the  period  ended  September  30th,  1923,  which  at  the 
time  of  the  hearing,  embraced  all  the  operating  experience  of 
the  utility,  the  company  submits  the  following  statement  of 
revenues  and  expenses. 

Operating     Revenue 

Commercial    Revenue    $11,040.07 

Sales    to   Electric    Department    5,895.96 

Forfeited    Discount    3S0.11 

Gross    Revenue    $17,316.14 

Less   Refunds   and   Allowances    384.63 

Net    Revenue    $16,931.51 

Misc.    Earnings    from    Operation    118.90 

Total    Operating    Revenue    $17,050.41 

Operating    Expenses 

Gas    Purchased    $  7, 342. SI 

Transmission    and     Distribution    989.75 

Commercial    1,665.25 

General     1,747.52 

Undistributed     308. 27 

Taxes    300. 00 

Total    Operating-    Expenses    $12,353.60 

Net    Operating     Revenue    $4,696.81 

Non-Operating    Revenue 

Profit    on    Merchandise    5,976.56 

Gross     Income     $10, 673. 37 

Gross    Sales    Merchandise $13,117.93 

M.    Cubic    Feet    Gas    Purchased    48,952.1 


MONTANA    UTILITIES    REPORTS 


Our  analysis  of  the  income  and  expense  accounts  for  the 
same  period  discloses  the  following: 


Adjusted  to 

12  Months 

Basis 


Income 

Gas    Earnings     

Discounts    

Miscellaneous    Revenues     

Refunds      

Total    Revenue     

*To    be    subtracted. 
Expenses 

Gas    Purchased    

Superintendence     

Distributing    Labor    

Distributing     Expenses     

Meters,    removal    and    set    

Maintenance    governors    

Collection    Expenses    

Meter    Reading    

Collection    Salaries    

Uncollected    Accounts    

Promotion    Salaries    

Promotion    Expenses    

Advertising    

Salaries    General    Officers    

Salaries    G.    O.    Clerks    

G.     O.     Supplies    

Legal    Expenses    

Miscellaneous    Gen.    Exp 

Maintenance    Gen.    Office    

Insurance      

Stamps    and    Postage    

Operation    L'tility    Equipment 

Maintenance    

Taxes      


Total    Operating    Expenses    

Income,     without    deduction    for    depreciation. 


$15,931.51 
380.11* 
118.90 
384.03*| 
|      $17,050.41 


,342. SI 
18.87 

tiT2.24 

112.95 

177.00 

S.69 

566.95 

224.75 

55.50 

111.30 

612.17 

68.44 

12.00 

65.00 

677.10 

526. SO   i 

62.50 

373.34  ] 

41.96   I 

119.49   I 

119.53  I 

43.55  I 

25.70 

300.00   I 


S-.i.  ;>..>.  i  J 


•U2.33S.64   I     $18,507.96 

I 
$  4.711.77   |     $  7,067.76 


Using  our  own  analysis  of  income  and  expenses,  and 
projecting  it  through  a  twelve  month  period,  would  result  in 
a  total  revenue  for  the  year,  of  $25,575.72  and  a  total  operat- 
ing expense,  exclusive  of  any  set-up  for  depreciation  of 
$18,507.96.  The  income  for  the  annual  period  on  this  basis, 
exclusive  of  an  allowance  for  depreciation  would  be  $7,067.76. 
From  this  must  be  deducted  a  set-up  for  depreciation.  After 
consideration  of  all  available  data,  including  rock  pressure 
at  the  well,  engineering  prophesies  as  to  the  life  of  the  field 
and  production  of  other  gas  wells  in  the  field,  we  have  de- 
termined on  the  figure  of  eight  per  cent  of  the  physical  prop- 
erty, exclusive  of  land,  for  the  depreciation  set-up.  Applied 
to  the  sum  of  $29,756.39,  the  set-up  will  be  $2,380.51,  and  de- 
ducting this  sum  from  $7,067.76  leaves  an  amount  available 
for  return  of  $4,687.25,  or  approximately  14  per  cent  on  the 
tentative  rate  base  of  $31,403.10.  This  assumption  does  not 
violate  the  probabilities  for  the  reason  that  there  is  bound 
to  be  a  considerable  increase  in  the  consumption  of  gas  dur- 


PUBLIC    SERVICE    COMMISSION  495 

ing  the  fall  and  winter  months.  While  it  is  true  that  gas 
consumption  in  the  summer  of  1923  reached  a  peak  which  it 
will  not,  ordinarily,  reach  again  in  that  season,  due  to  the 
extraordinary  demand  for  gas  for  lighting  and  cooking  pur- 
poses in  exhibitor's  booths,  restaurants,  cafes  and  other  side 
shows  of  such  an  affair  as  the  Dempsey-Gibbons  fight,  any 
deduction  which  might  be  made  from  that  cause  will  most 
certainly  be  overcome  by  the  increased  use  of  gas  for  fuel 
during  the  winter  months.  Again,  if  the  signed  representa- 
tions of  residents  of  the  town  count  for  anything,  reduced 
rates  will  cause  a  very  substantial  increase  in  gas  consump- 
tion. 

Using  September  as  an  average  month,  the  reduced 
schedule  we  shall  prescribe  will  net  approximately  $2,800.00 
per  annum,  an  annual  return  of  nearly  nine  per  cent. 

Complainants  have  throughout  this  case  proclaimed  that 
a  reduction  in  rates  will  result  in  a  great  increase  in  the  use 
of  natural  gas.  They  base  their  assertions  on  a  house  to 
house  canvass  of  the  town,  made  some  time  during  Septem- 
ber 1923.  During  that  canvass,  the  residents  of  Shelby 
were  asked  whether  they  used  gas  and  if  so  for  what  pur- 
poses. They  were  then  questioned  as  to  whether  they  would 
use  gas  in  case  it  were  as  cheap  as  coal,  and  again,  if  they 
were  using  gas  solely  for  cooking  purposes,  whether  they 
would  extend  their  use  to  heating  purposes  if  the  rates  were 
lower.  As  is  to  be  expected,  the  answers  predicated  on  low- 
er rates  were  nearly  all  in  the  affirmative.  While  we  earnest- 
ly hope  that  these  representations  will  be  translated  into 
reality,  we  have  not  seen  fit  to  suggest  any  putative  figure 
as  representative  of  increased  gas  consumption  on  the  basis 
suggested.  While  such  canvasses  as  these  may,  in  isolated 
cases,  be  of  some  help  as  producing  indicia  of  future  con- 
sumption, particuarly  in  the  case  of  a  utility  just  entering  a 
new  field,  experience  has  taught  us  that  they  are  not  to  be 
relied  upon.  The  managers  of  such  a  canvass  generally  have 
an  avowed  object  in  view;  they  communicate  their  views  to 
the  person  interviewed  and  the  latter,  not  in  anywise  obligat- 
ing himself  by  a  statement,  readily  agrees  with  what  appears 
to  him  to  be  a  proposition  favoring  his  interests  or  the  in- 
terests of  his  neighbors.  It  is  a  commonplace  that  petitions 
can  be  signed  for  the  -asking,  and  so  too,  can  representa- 
tions to  use  the  commodity  of  a  public  utility  be  easily  ob- 
tained on  the  bare,  though  perhaps  unfounded,  intimation  of 
reduced  rates.  The  Town  of  Shelby  is  very  fortunate  in  lying 
adjacent  to  an  area  which  nature  has  stored  with  one  of  the 
finest  fuels  known  to  man.  From  the  very  beginning  of  the 
town,  this  fuel  has  been  available,  but  it  has  required  initia- 
tive and  the  expenditure  of  much  effort,  time  and  money,  to 
bring  it  to  the  homes  and  business  houses  of  Shelby  residents, 
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and  it  will,  in  the  future,  require  the  same  expenditures  to 
maintain  the  service.  The  undertaking  is  hazardous,  as  no 
one  can  predict  the  life  of  the  supply.  With  greatly  decreased 
rates  the  residents  of  Shelby  should  cooperate  with  the  de- 
fendant company  in  the  maintenance  of  a  healthy  service. 

Complainants,  to  prove  the  unreasonableness  of  existing 
rates  at  Shelby,  offered  in  evidence  the  schedules  in  effect  for 
natural  gas  service  at  Baker,  Billings,  Glendive  and  Havre. 
The  schedules  were  presented  without  any  attempt  to  supple- 
ment or  accompany  them  with  proof  as  to  the  conditions  and 
circumstances  affecting  the  service  in  these  other  commun- 
ities. We  are  asked  to  draw  inferences  unfavorable  to  the 
rates  at  Shelby  from  the  bare  comparison  of  the  tariff  sheets. 
To  notice  the  offered  evidence  or  to  attempt  conclusions  from 
the  mere  inspection  of  tariff  sheets  is  wholly  futile.  The 
frequency  with  which  the  Commission  meets  with  such  at- 
tempts to  prove  the  reasonableness  or  unreasonableness  of 
rates  in  public  utility  cases  justifies  comment  on  the  futility 
of  such  comparisons. 

A  comparison  is  the  transition  of  thought  or  observa- 
tion from  one  object  to  another  for  the  discovery  of  their 
similarities  and  differences — the  study  or  investigation  of 
relations.  The  device  has  naturally  been  of  material  aid  in 
the  study  of  railroad  rates  where  a  rate  can  seldom  be  con- 
sidered "in  and  of  itself"  because  freight  rates  in  this  coun- 
try, both  upon  different  commodities  and  between  different 
localities  are  largely  interdependent.  It  is  the  fact  that 
freight  rates  do  not  bear  a  proper  relation  to  one  another, 
rather  than  the  fact  that  they  are  absolutely  too  low  or  too 
high,  which  most  often  gives  occasion  for  complaint.  Page 
v.  Delaware  L.  &  W.  Rd.  Co.  (1896)  6  I.  C.  C.  Rep.  548,  556; 
citing  Eau  Claire  Board  of  Trade  v.  Chicago  M.  &  St.  P.  Ry. 
Co.,  (1892)  4  I.  C.  C.  Rep.  65,  5  I.  C.  C.  Rep.  264;  James  and 
Abbott  v.  Canadian  P.  Rd.  Co.  (1893)  4  I.  C.  C.  Rep.  274,  5  I. 
C.  C.  Rep.  612;  Raymond  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(1887)  1  I.  C.  C.  Rep.  627;  1  I.  C.  C.  Rep.  230;  Boards  of 
Trade  Union  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (1887)  1  I.  C. 
C.  Rep.  608,  1  I.  C.  C.  Rep.  215;  Interstate  Commerce  Com- 
mission v.  Texas  &  P.  Ry.  Co.  (1893)  57  Fed.  Rep.  948,  6 
C.  C.  A.  653.  4  I.  C.  Rep.  408.  Page  v.  Delaware  L.  &  W.  Rd. 
Co.  (1894)  6  I.  C.  C.  Rep.  148.  Tileston  Milling  Co.  v.  North- 
ern P.  Ry.  Co.  (1899)  8  I.  C.  C.  Rep.  346.  Southwestern  Mis- 
souri Millers'  Club  v.  Missouri,  K.  &  T.  Ry.  Co.  (1912)  22  I. 
C.  C.  Rep.  422,  427.  But  it  has  been  recognized  in  the  field  of 
freight  rates,  that  comparisons  can  not  be  made  the  sole  basis 
of  ascertaining  the  character  of  a  rate;  they  furnish  merely 
one  factor  of  probative  value  (L.  &  N.  R.  Co.  v.  U.  S.  238  U. 
S.  1,  35  Sup.  Ct.  Rep.  696,  59  L.  Ed.  (1177).  Because  of  the 
fact,  however,  that  comparisons  are  among  the  most  simple 
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and  ready  tools  of  analysis  and  because,  historically,  they 
were  widely  used  in  the  railroad  rate  field  antecedent  to 
modern  public  regulation  of  water,  gas,  and  electric  plants 
their  employment  in  the  consideration  of  the  problems  of  the 
latter  services  has  been  more  or  less  common. 

Intrinsically,  however,  there  is  little  place  for  rate  com- 
parisons in  the  case  of  water,  electric,  gas,  heating  and  like 
services.  To  begin  with  there  is  rarely  any  relation  between 
services  in  different  communities,  and,  more  infrequent  are 
the  instances  of  like  competing  services  in  the  same  com- 
munities. We  are  speaking,  of  course,  with  special  regard 
for  the  conditions  in  Montana  and  omitting  consideration  of 
the  services  furnished  by  the  long  distance  transmission  lines 
such  as  the  Montana  Power  Company,  Mountain  States  Tele- 
phone and  Telegraph  Company,  etc.  The  acceptance  of  the 
idea  of  regulated  monopoly,  the  lack  of  competition,  the  spe- 
cial factors  attending  a  service  in  one  locality,  the  restricted 
areas  of  service,  and  the  absence  of  physical  relationships 
between  local  services  have  all  tended  to  establish  a  situa- 
tion where  differences  are  the  rule  and  resemblances  the 
exception.  The  matter  of  rates  thus  becomes  local  and  par- 
ticular. There  is  never  an  identity  of  conditions,  and  seldom  a 
parallel  in  the  dominant  factors.  While  contrasts  may  be  of 
value  they  argue  for  different  conclusions,  and  comparative 
bases  are  generally  presented  to  induce  a  conclusion  similar 
to  the  offered  factor. 

It  thus  becomes  plain  that  the  mere  inspection  of  two 
schedules  is  absolutely  useless  for  any  purpose  other  than 
as  excitants  to  inquiry.  The  integrity  of  the  offered  scale 
depends  upon  a  multitude  of  elements.  Primarily,  the  rea- 
sonableness of  the  offered  schedule  with  respect  to  the  serv- 
ice for  which  it  is  prescribed  must  be  prima  facie  established 
and  then,  before  any  two  schedules  can  be  intelligently  com- 
pared every  element  producing  or  affecting  them  must  be 
exposed.  It  is  not  enough  that  the  towns  compared  are  of 
nearly  like  size  in  population  for  the  utility  in  town  A  may 
possess  twice  the  number  of  customers  of  the  utility  in  town 
B,  and  the  greater  number  of  customers  may,  because  of  the 
presence  of  foreign  elements  in  the  population  or  adverse 
industrial  conditions,  demand  less  of  the  commodity  or  serv- 
ice than  a  smaller  group  of  customers.  Again,  there  is  great 
diversity  in  the  amount  of  capital  invested  in  various 
communities,  and  often  present  the  question  of  over 
or  undue  investment.  That  the  investment  in  plant 
and  equipment  may  be  substantially  equal,  however,  in 
both  towns,  counts  for  little  if  operating  conditions  affecting 
revenues  and  expenses  are  at  a  wide  variance,  due  to  labor 
and  material  costs.  Again,  operating  costs  may  approach 
each  other  in  figures,  and  on  similar  investments,  without 
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reference  to  efficiency  and  economy  in  management.  In 
short  the  mere  visual  comparison  of  two  or  more  scheduled 
boots  nothing.  If  the  party  offering  a  given  schedule  does  so 
for  the  purpose  of  inducing  a  rate  result  similar  to  the 
offered  schedule  it  is  incumbent  upon  him,  before  the 
schedule  can  be  admitted  in  evidence  to  demonstrate  (1)  its 
inherent  reasonableness  and  (2)  the  similarity  of  the  service 
to  which  the  schedule  applies  to  the  service  under  considera- 
tion. If  schedules  are  offered  for  comparison  or  contrast, 
every  material  element  of  the  several  services  illustrating 
major  resemblances  and  differences  must  accompany  the 
schedules. 

As  a  matter  of  practical  administration  the  superficial 
comparison  of  rates  in  one  locality  with  rates  in  another 
locality  has  been  productive  of  no  small  amount  of  mischief 
in  that  it  breeds  utterly  unfounded  suspicions  of  favoritism 
or  other  unfair  advantage.  No  knowing  the  elements  on 
which  a  given  schedule  rests  the  inhabitants  of  a  community 
where  higher  rates  are  in  force,  conclude  that  lower  rates 
existing  in  a  community  externally  similar  are  the  result  of 
causes  having  no  relation  to  the  business  of  rate  making. 
Such  unfounded  and  illogical  inferences  tend  to  promote  ill 
feeling  between  communities  and  to  cast  improper  reflections 
upon  the  whole  regulatory  system.  We  trust  that  it  will  be 
unnecessary  hereafter  to  point  out  the  fallacies  of  the  bare 
comparisons  of  tariff  sheets  or  rate  schedules  in  public 
utility  cases.  That  commissions,  generally  entertain  the  views 
here  expressed  is  demonstrated  in  the  following  cases:  In 
Re  Petition  of  H.  E.  Reynolds,  et  al.,  (Conn.)  P.  U.  R.  1915A, 
892;  Public  Service  Commission,  Second  District  v.  Hurtgan, 
(N.  Y.)  P.  U.  R.  1916A,  547;  Public  Service  Commission  of 
Washington  v.  Pacific  Power  &  Light  Company,  (Wash.) 
1916B,  86;  Southern  Oil  Company  v.  Yale  Natural  Gas  Com- 
pany (Okla.)  1916C,  93;  V.  A.  McClanahan  v.  Tri-County 
Light  &  Power  Co.,  (111.)  1916D,  187;  Harold  H.  Murchie, 
et  al.,  v.  St.  Croix  Gaslight  Company,  (Me.)  1917B,  384; 
Western  Retail  Lumbermen's  Association  v.  Chicago,  Mil- 
waukee &  St.  Paul  Railway  Company,  (Wash.)  1917C,  915; 
Greensburg  v.  Westmoreland  Water  Co.,  (Penn.)  1917D, 
478 ;  Re  Bronx  Gas  &  Electric  Co.,  (N.  Y.)  1917D,  777 ;  Re 
New  York  &  Queens  Electric  Light  &  Power  Company,  (N. 
Y.)  1917D,  773;  Re  Bradley-Crocker  Telephone  Company,  (S. 
D.)  1918A,  24;  Re  Oklahoma  Gas  &  Electric  Company, 
(Okla.)  1918D,  216;  C.  J.  Littlepage,  et  al.,  v.  Mosier  Valley 
Telephone  Company,  (Ore.)  1918E,  425;  Re  Borough  of 
Bogota,  (N.  J.)  1918F,  408;  Re  Alton  Gas  &  Electric  Com- 
panv,  (111.)  1919B,  16;  Customers  v.  Rockland  Light  &  P. 
Co.,  (N.  Y.)  1920A,  754;  State  Public  Utilities  Commission, 
ex  rel,  City  of  Springfield  v.  Springfield  Gas  &  Electric  Com- 
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pany,  (111.)  1920C,  640;  Re  Stockton  Springs  Water  Com- 
pany, (Mo.)  1920E,  918;  Re  Merchants  &  Farmers  Telephone 
Company,  (Ind.)  1920F,  162;  Re  Georgia  Railway  &  Power 
Company,  (Ga.)  1921A,  165;  Public  Service  Commission  of 
Washington  v.  Pacific  Power  &  Light  Company,  (Wash.) 
1921A,  590;  Re  Western  Electric  Company,  (N.  D.)  1921E, 
569;  Re  Dixie  Power  Company,  (Utah)  1922B,  832;  Re  Pa- 
cific Telephone  &  Telegraph  Company,  (Ore.)  1922C,  248; 
Re  Molalla  Electric  Company,  (Ore.)  1922C,  810;  Re  Com- 
monwealth Telephone  Company,   (Wis.)   1923A,  689. 

The  record  shows  that  users  of  gas  at  Shelby  have  in- 
dulged in  considerable  speculation  as  to  the  comparative  ad- 
vantages of  natural  gas  and  coal,  both  with  respect  to  cost 
and  heating  efficiency.  We  have  made  a  rather  thorough 
analysis  of  the  values  of  the  two  fuels  and  present  the  re- 
sults herewith. 


Comparative    Analyses    of    Coal    Samples 
(Dried) 


Volatile       Fixed 
Matter      Carbon 


Sulphur 


B.T.U. 


Roundup     (Keene    Mine)** I  35.53   |  60. 7S   |         3.45 

Roundup     (No.      3) |  35.02   |  57.30  7.50 

Owl     Creek     J  39.68  |  55.88   |  4.40 

Bear    Creek**    |  38.89  50.75  |  10.45 

Red    Lodge     |  40.93   |  45.51   |  13.56 

Sheridan**     |  44.89  [  48.89   I         6.60   | 

Bridger     [  31.62   |  52.70  |  15.67   I 

Sand    Coulee**    I  30.2S  I  54.70  |  15.05  | 

Lewistown      |  34.14  |  52.59  |  14.11  | 


.24 

.61 

.69 

2.37 

1.18 

.59 

.38 

2.52 

4.S5 


13655 
12800 
13133 
11977 
11083 
11431 
11784 
11866 
11632f 


t  Authorities. 


Keene  Mine:  Analysis  by  Fuel  Analysis  Co.,  Minne- 
apolis, March  19,  1923 ;  Roundup  (No.  3)  :  USGS  Bulletin 
647,  page  52,  average  of  three  samples;  Owl  Creek:  USGS 
Bulletin  341,  page  217;  average  of  three  samples;  Bear 
Creek :  USGS  Bulletin  341,  page  105 ;  average  of  six  samples ; 
Red  Lodge:  USGS  Bulletin  341,  page  105;  Sheridan  Field: 
USGS  Bulletin  341,  page  135;  best  samples;  Bridger:  USGS 
Bulletin  431,  page  199;  Sand  Coulee:  USGS  Bulletin,  356, 
page  80;  best  sample;  Lewistown:  USGS  Bulletin  390,  page 
74;  average  twenty  samples. 

The  coals  followed  by  the  double  asterisks  have  been 
and  now  are  in  use  at  Shelby,  except  the  Sheridan  (Wyom- 
ing) coal  which  is  not  used  at  Shelby  when  Roundup  and 
Bear  Creek  coal  can  be  obtained. 

Reliable  chemical  analysis  of  gas  from  Berg  Well  No.  1, 
supplying  Shelby  show  the  following  results: 
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Constituents: 

Carbon    dioxide    0.40%  Gravity    of    gas.    Air— 1 0.589 


Oxygen     0.00 

Methane     92.  56 

Ethane    4.22 

Nitrogen     2.82 


Heating   Value    of   gas: 

0°    C.    760   mm.    Gross....  .1065  B.T.U. 

0°    C.    760    mm.    Net 967  B.T.I". 

60°    F.    30    in.    Gross 1006  B.T.I*. 


100.00% 

While  coal  and  gas  are  measured,  commercially,  in  dif- 
ferent units  due  to  their  inherent  characteristics,  their  re- 
duction to  British  Thermal  Units  affords  a  basis  of  com- 
parison. A  British  Thermal  Unit  (abbreviated  B.  T.  U.)  is 
the  quantity  of  heat  required  to  raise  the  temperature  of 
one  pound  of  water  one  degree  Fahrenheit  at  or  near  its 
point  of  maximum  density.  There  are  1,006,000  B.  T.  Us.  in 
1,000  cubic  feet  of  the  natural  gas  furnished  Shelby  by  de- 
fendants or  1,006  B.  T.  Us.  in  one  cubic  foot  and  between 
11,866  and  13,655  B.  T.  Us.  in  a  pound  of  coal  of  the  vari- 
eties used  in  Shelby — an  average  content  of  12,132  B.  T.  Us. 
It  thus  appears  that  it  would  be  necessary  to  purchase  a  lit- 
tle over  12  cubic  feet  of  gas  to  secure  the  same  number  of 
B.  T.  Us.  in  a  pound  of  coal  of  average  quality.  At  twelve 
dollars  per  ton  for  coal,  the  going  price  for  Bear  Creek  and 
Roundup  lump  on  November  23rd,  1923,  at  Shelby,  a  pound 
would  cost  six  mills  and  12  cubic  feet  of  gas,  at  60  cents 
(net)  per  1,000  cubic  feet  (the  cost  per  M.  cubic  feet  under 
the  first  block  of  the  new  rate)  would  cost  7.2  mills.  An  ex- 
tension of  these  comparisons  follow: 


1  Ton  Coal  per  Mo. 

Bearcreek   Coal 

Roundup 

Sand    Coulee 

1  Ton  equals 
23954000     B.T.I*. 

1  Ton  equals 
27310000     B.T.U. 

1  Ton  equals 
23732000     B.T.U. 

1  Ton  at  Retail  on  Nov 

23,  1923  cost 

Lumi 

Egg 

Gas 

Fan- 
es' 

Egg      Gas 

Lump 

Mine 
Run 

Gas 

1 
Cost  per  1000  Cu. 

1             1 

I 

ft.                 B.T.U.I 

| 

1 

5  M  Cu.  Ft.        5030000  | 

$3.00 

$3.00 

i   $3.00 

5MCu.  Ft.         5030000  |$12.00|$11. 00|     2.75 

$12.00  $11.00 

2.75 

$8,501   $7. 00J     2.75 

10  M  Cu.  Ft.         100600001              [ 

4 .  50 

4 .  50 

4.50 

3811    Cu.  Ft.        3834000   1 

1.53 

3.56 

|     1.53 

The    same    number    of  | 

1 

B.T.U.'s  in  gas.    at  |  Coal  !  Coal  |  Gas    |   Coal  |  Coal 

Gas 

Coal 

Coal  1  Gas 

new    rate,     will    cost..|$12.00|$11.00|$11.7S|$12.00[$ll. 00  $13.81 

$N.50 

$7. 00111.78 

2    Tons    Coal    per    Mo...  $24.00|$22.  00|$21.30|$24.00]$22.00|$23.  75 
1                            1              I              1              1 

$17.00  $14.00l$21.30 

! 

Manifestly  the  comparison  is  favorable  to  natural  gas 
when  the  labor  of  handling  coal,  the  removal  of  clinkers  and 
ashes  and  the  freedom  from  soot  and  dirt  is  considered. 

We  have  assumed  throughout  that  we  cannot  go  behind 
the  contract  price  of  15  cents  which  the  Ohio  Oil  Company 
exacts  from  the  defendant  for  the  natural  gas  delivered  at 
the  city  gate.  The  Ohio  Oil  Company  is  not,  in  this  juris- 
diction, at  least  so  far  as  its  professions  go,  a  public  utility 
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and  while  the  commodity  it  sells  is  eventually  distributed  in 
public  service,  we  are  not  satisfied  that  under  our  statute 
this  single  sale  constitutes  the  Ohio  Company  a  public  utility 
in  fact  and  as  such  amenable  to  our  jurisdiction.  Our  statute 
is  deficient  when  it  comes  to  the  matter  of  those  who  are 
termed  wholesalers. 

Electric  Utility. 

During  the  time  that  the  electric  utility  at  Shelby  was 
owned  and  operated  by  James  A.  Johnson,  prior  to  November 
18th,  1922,  it  was  necessary  for  this  Commission  to  come  to 
its  rescue  time  and  time  again.  The  town  was  small,  con- 
sumption very  light,  and  the  plant  itself  in  a  more  of  less 
depreciated  condition.  All  of  these  factors  combined  to 
produce  a  condition  which  required  constant  surveillance.  It 
was  often  impossible  notwithstanding  frequent  increases  in 
rates,  for  the  plant  to  make  out-of-pocket  costs  and  cessa- 
tion of  service  was  more  or  less  imminent  at  all  times.  Fre- 
quent representations  were  made  by  citizens  of  the  com- 
munity, of  their  willingness  to  pay  almost  any  rate  if  elec- 
tric service  could  only  be  maintained.  As  a  consequence  of 
these  conditions  the  service  at  Shelby  commanded  one  of 
the  highest  rates  in  Montana.  When  the  Johnson  plant  was 
purchased  by  the  defendant  company  in  November,  1922,  it 
continued  to  operate  under  the  schedule  then  in  force  and 
has  continued  so  to  do  until  the  present  time.  The  new 
operator  has  not  fared  any  better. 

During  the  time  Johnson  operated  the  property,  the 
plant  was  a  direct  current  type  and  it  furnished  energy  to 
consumers  from  dusk  to  midnight.  The  present  steam  plant 
was  put  into  service  on  February  22nd,  1923.  It  is  of  the 
alternating  current  type.  On  March  29th,  1923,  twenty- 
four  hour  service  was  established.  Following  the  establish- 
ment of  twenty-four  hour  service  Shelby  began  to  experience 
an  abnormal  growth,  due  to  the  oil  boom  and  the  prospec- 
tive championship  fight.  To  meet  the  demands  consequent 
on  the  presence  of  an  increasing  population,  the  company 
installed  a  second  generating  unit.  The  one  previously  in- 
stalled of  75  killowatt  capacity,  was  found  insufficient  to 
meet  the  peak  demand,  and  accordingly  when  it  came  to 
installing  the  second  unit,  a  200  kilowatt  generator  was 
employed.  The  company  rebuilt  the  distribution  system, 
and  converting  it  from  direct  current  to  alternating  current. 

The  Company's  books  show  actual  expenditures  for 
property  devoted  to  the  electric  service,  up  to  September 
30th,  1923,  of  $77,349.24.  The  inventory  and  appraisal  made 
by  our  engineer  develops  a  figure  for  the  same  period  of 
$73,188.  Both  of  these  calculations  omit  fifty  per  cent  of 
the  incorporation  fees  and  fifty  per  cent  of  the  franchise 
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expenditures,  and  likewise  any  part  of  the  sum  of  $10,000 
paid  to  James  A.  Johnson.  The  first  two  items  named,  must 
be  included  in  any  fair  valuation  of  the  electric  property, 
but  we  are  not  inclined  to  add  the  sum  of  $10,000  for  the 
Johnson  property.  Most  of  the  equipment  purchased  from 
Johnson  was  unfit  for  further  service  and  was  accordingly 
junked.  The  land  purchased  has  been  used  in  part  and  the 
distribution  system  erected  and  maintained  by  the  Johnson 
interests  was  utilized  in  part. 

We  have  given  considerable  time  to  the  effort  to  es- 
tablish a  scale  of  rate  fair  to  the  public  and  remunerative 
to  the  furnisher  of  the  service  but  it  seems  impossible  at 
the  present  time,  to  approximate  even  temporary  conclu- 
sions. Complaints  assert  with  a  show  of  confidence,  that 
since  the  peak  demand  at  present  averages  between  55  and  60 
kilowatt  hours,  all  the  expenditures  on  the  installation  of 
the  second  unit  and  indeed  all  the  expenditures  over  and 
beyond  those  absolutely  essential  to  a  75  kilowatt  plant 
should  be  eliminated  from  the  capital  investment.  And 
it  is  said  that  even  if  a  standby  unit  is  considered  a  proper 
investment,  one  of  200  kilowatt  capacity  is  greater  than  will 
be  needed  in  Shelby  for  many  years  to  come.  We  make  no 
attempt  to  read  the  future  for  so  much  of  the  past  as  is 
vouchsafed  to  us  as  a  basis  of  prophecy,  contains  so  many 
extraordinary  conditions  and  abnormal  elements  as  to  defy 
rational  deduction.  The  defendant  company  installed  the 
additional  unit  for  Shelby  upon  the  repeated  insistence  of 
the  citizens  of  the  community,  who  extended  assurance  that 
there  would  be  a  steady  use  for  the  equipment.  Inasmuch 
as  the  demand  during  the  boom  days  greatly  exceeded  the  75 
kilowatt  unit,  it  was  necessary  to  install  an  additional  unit 
of  at  least  75  kilowatt  capacity.  But  if  it  happened  that 
either  the  one  or  the  other  of  these  units  failed,  then  of 
course,  the  plant's  customers  would  be  forced  to  undergo 
a  diminished  service.  Consequently,  the  judgment  of  the 
company's  officials  cannot  be  impeached  for  installing  the 
200  kilowatt  hour  unit  to  meet  the  peak  demand  of  the 
boom  days.  On  the  other  hand  there  is  a  very  serious  ques- 
tion as  to  whether  or  not  it  was  prudent  to  accede  at  all  to 
the  demands  made  upon  the  company  during  the  boom  days. 
There  were  many  persons  of  sound  judgment  intimately  con- 
cerned with  the  events  of  the  time  who  predicted  the  very 
depression  which  Shelby  is  now  undergoing.  On  the  other 
hand  there  were  persons  of  equally  sound  judgment  who 
predicted  a  steady  and  continued  growth  for  the  community. 
Among  the  latter  were  business  men  and  bankers,  intimately 
familiar  with  all  local  conditions,  whose  fortunes  have  since 
been  dissipated  on  the  shoals  of  post-boom  days. 
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It  is  true  that  the  Shelby  plant,  as  it  existed  previous 
to  July  1st,  1923,  would  have  been  sufficiently  large  to 
serve  the  present  consumption,  but  in  the  event  of  a  break- 
down in  the  service,  there  would  have  been  no  alternative 
unit  to  supply  service  during  the  deficiency  of  the  regular 
equipment.  Ordinarily  a  standby  service  is  found  in  most 
electric  utilities  and  such  alternative  units  so  frequently 
justify  expenditures  for  their  installation  that  it  is  com- 
mon to  treat  them  as  part  of  the  rate  base.  We  think  that 
Shelby  should  have  some  standby  equipment.  Again,  when 
it  is  remembered  that  at  present  the  power  load  at  Shelby 
is  negligible,  and  that  returning  normalcy  will  likely  induce 
power  consumption  whereupon  the  one  75  kilowatt  unit  will 
not  suffice  to  meet  the  demand,  some  allowance  for  an 
alternative  unit  must  be  made. 

For  a  time  we  gave  consideration  to  the  matter  of 
diminishing  the  present  over-investment  to  the  bare  neces- 
sities of  the  situation.  This  course  would  involve  scaling  the 
land  values  from  $3,000  to  $1,500,  deducting  approximately 
50  per  cent  from  the  present  value  of  the  power  plant  build- 
ing, or  about  $4,700.  Deducting  about  $2,200  from  the 
present  value  of  piping,  and  deducting  $10,000  from  the 
present  investment  of  $16,200  in  boilers,  and  lastly,  elimin- 
ating altogether  the  second  electric  generating  unit  with  a 
present  value  in  place  of  $8,680.  These  deductions  approxi- 
mating $27,000  would  leave  an  electric  investment  of  about 
$51,000  on  the  basis  of  the  company's  book  accounts,  ex- 
clusive of  the  land  and  property  item  of  $10,000,  and  a  rate 
base  of  about  $45,000  as  determined  by  our  engineer. 

But  assuming  that  these  violent  methods  would  stand 
judicial  scrutiny  in  the  courts,  they  are  not,  in  the  end,  of 
any  real  aid  in  a  solution  of  the  electric  problem  for  the 
reason  that  operations  have  not,  in  the  past,  and  will  not, 
under  a  continuance  of  existing  conditions  develop  any  net 
income  over  and  above  operating  expenses,  taxes  and  de- 
preciation, to  apply  as  a  fair  return  on  any  rate  base.  In 
other  words  it  is  of  little  moment  now  whether  the  property 
devoted  to  the  electric  service  at  Shelby  is  worth  $1.00  or 
$100,000  for  existing  rates  which  are  admittedly  the  maxi- 
mum compatible  with  use  of  the  service  at  all,  will  not  re- 
coup any  revenues  to  reimburse  stockholders  if  they  earn 
operating  expenses,  taxes  and  depreciation.  And  this  is  true 
irrespective  of  an  assumed  decrease  in  operating  expenses, 
averaging  about  $500  a  month,  resulting  from  diminution  of 
the  service  from  24  hours  operation  to  16  hours  operation, 
making  unnecessary  the  employment  of  a  Chief  Engineer  at 
$175.00  a  month,  the  electric  superintendent  at  $150.00  a 
month;  and  additionally,  elimination  of  charges  for  a  so- 
called  new  business  man  at  $150.00  per  month,  and  a  de- 
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crease  in  cost  of  gas,  resulting  from  lower  rates  assumed  to 
be  $25.00  per  month.  The  Shelby  management  is  top  heavy. 
In  view  of  the  utter  inability  to  modify  existing  circum- 
stances or  change  the  face  of  fact,  it  is  idle  now  to  attempt 
to  find  a  rate  base  for  the  electric  service  at  Shelby. 

Bearing  in  mind,  however,  the  exigencies  of  the  sit- 
uation, we  have  determined  on  two  measures,  which  we 
hope  will  act  as  stimulants  or  restoratives.  The  first  is  the 
diminution  of  the  service  from  24  hours  to  16  hours.  This 
will  eliminate  the  necessity  of  running  the  plant  from  8 
a.  m.  to  4  p.  m.,  a  period  when  the  demand  has  been  less 
than  25  kilowatt  hours  and  reduce  operating  expenses  at 
least  $350.00  monthly.  The  second  measure  will  be  a  re- 
duction in  rates  for  prompt  payment  of  bills.  As  the  tariff 
now  stands,  there  is  no  discount  for  prompet  payment  and 
all  charges  are  net.  The  order  will  establish  a  tariff  whereby 
the  rates  will  be  two  cents  less  on  each  block  of  the  sched- 
ule, provided  payment  of  the  monthly  bill  is  made  within 
ten  days  following  the  month  for  which  the  bill  is  rendered. 
It  must  be  expressly  understood  that  these  measures  are 
temporary  only  and  are  to  be  given  what  we  consider  a  fair 
trial  before  another  attempt  is  made  to  deal  with  this 
phase  of  the  defendant's  public  service. 

There  is  a  condition  obtaining  at  Shelby  which  ser- 
iously threatens  the  maintenance  of  electric  service  in 
that  community  at  all.  We  refer  to  the  very  light  load 
demanded  by  consumers.  Out  of  256  billed  consumers,  in 
September,  1923,  111  used  the  minimum  billing;  10  used 
from  12  to  15  kilowatt  hours;  28  from  15  to  20  kilowatt 
hours;  23  from  20  to  25  kilowatt  hours;  12  from  25  to  30 
kilowatt  hours ;  12  from  30  to  35  kilowatt  hours ;  and  10  from 
35  to  40  kilowatt  hours.  The  remaining  50  customers  used 
7,935  kilowatt  hours  out  of  a  total  consumption  of  $10,619 
kilowatt  hours.  High  rates,  the  installation  of  many  pri- 
vate generating  plants,  the  former  undependable  service  of 
the  Johnson  Plant  and  the  absence  of  a  power  load  brought 
about  this  impoverishing  situation.  There  is  no  real  relief  in 
sight ;  the  only  condition  which  will  bring  relief  is  an  increased 
use  of  electrical  energy.  Particularly,  every  effort  should 
be  made  to  build  up  a  power  load  and  the  company  should 
itself  submit  rates  for  such  a  load  which,  while  defraying 
their  cost,  should  be  made  as  attractive  as  possible.  In 
this  connection  we  express  the  hope  that  there  will  be  no 
more  installations  of  private  generating  plants  at  Shelby,  and 
that  those  now  in  use  will  be  discarded.  True  enough,  their 
operators  argue  that  they  are  less  costly  than  connection 
with  the  defendant's  plant,  but  there  is  no  evidence  in  the 
record  to  indicate  that  these  assertions  rest  on  any  real 
regard  for  the  facts.     It  is  not  enough  to  charge  simply  the 
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cost  of  fuel  and  oil  to  the  operation  of  these  plants.  Charges 
should  be  made  for  labor,  depreciation,  taxes  and  for  inter- 
est on  the  investment  and,  in  most  instances,  for  the  ad- 
ditional insurance  costs  resulting  from  their  presence.  When 
these  charges  are  included,  and  when  the  limited  life  of  these 
private  plants  is  taken  into  account,  it  will  be  found  that 
they  do  not  compare,  favorably,  with  the  simple  connection 
to  a  central  agency.  This  must  be  so  or  else  these  private 
installations  would  be  multiplied  throughout  the   country. 

While  there  has  been  some  current  exaggeration  of  the 
matter,  the  record  shows  that  many  customers  of  the  de- 
fendant company  are  now  indebted  and  have  for  a  long  time 
past  been  indebted  for  both  gas  and  electric  service.  It  is 
impossible  to  conduct  a  public  business  any  more  than  a 
private  business  without  some  loss  from  bad  accounts  and 
slow  accounts,  but  the  condition  at  Shelby  is  more  serious 
than  any  ever  brought  to  our  attention.  Generally  speaking, 
a  public  utility  has  from  30  to  45  days  service  outstanding 
before  it  collects  for  that  service.  For  a  customer  or  cus- 
tomers to  abuse  this  credit  privilege,  by  long  deferring  pay- 
ment of  bills,  or  by  failing  to  pay,  simply  casts  an  addi- 
tional burden  on  the  paying  customers  who  maintain  the 
service.  Our  Supreme  Court  has  noted  the  situation  in 
the  following  language:  "Nor  is  there  any  basis  for  the 
city's  contention  that  it  is  entitled  to  preference  where  its 
inhabitants  would  not  be.  The  city  is  a  consumer,  as  are 
its  inhabitants  who  patronize  the  Utility.  When  the  city 
receives  its  heat  free,  the  Utility's  other  patrons  foot  the 
bill.  Discrimination  of  this  sort  is  not  to  be  tolerated,  and 
the  Commission  was  right  in  putting  a  stop  to  it." 

City  of  Billings   vs.   Public   Service    Commission, 

Mont. ,  214  Pac.  Rep.  608. 

Unless  accounts  are  promptly  paid,  Shelby  customers 
have  no  right  to  expect  efficient  service  or  lower  rate". 
Certainly  the  management  of  the  defendant  utility,  respond- 
ing to  the  community  plight,  has  been  as  generous  as  an3 
other  creditor  in  the  town.  We  feel  that  all  occasion  for 
additional  delay  has  passed.  An  appropriate  order  will  be 
entered. 

ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  at  Helena,  Montana,  on 
November  22nd,  1923,  present  Chairman  Dennis  and  Com- 
missioners Boyle  and  Ross  in  the  matter  of  the  complaint 
of  H.  E.  Benjamin,  et  al,  vs.  The  Great  Northern  Utilities 
Company,  Docket  No.  850,  this  matter  being  before  the  Com- 
mission upon  the  complaint  of  said  H.  E.  Benjamin,  and 
others,  and  a  full  investigation  of  all  the  matters  and  things 
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involved  having  been  had,  including  public  hearing  at  Shelby, 
Montana,  on  October  29th,  1923,  and  the  Commission  having 
this  day  filed  of  record  a  report  containing  its  conclusions, 
which  is  hereby  referred  to  and  of  this  order  made  a  part, 
and  now  the  Commission  being  fully  advised  in  the  premises, 
IT  IS  THEREFORE  ORDERED  That  the  Great  Nor* 
thern  Utilities  Company,  shall  on  or  before  the  15th  day 
of  December,  1923,  file  with  this  Commission,  a  new  tariff 
to  be  known  as  Tariff  No.  2,  superseding  all  previous  tar- 
iffs naming  the  following  rates  for  gas  service  in  Shelby, 
Montana : 

First     5000    cu.    ft 65c 

Next     5000    cu.    ft 60c 

Next  10000   cu.    ft 50c 

Next   30000   Cu.    ft 45c 

All    Over    50000    cu.    ft 40c 

Minimum    Bill    $1.50. 

Discount  for  prompt  payment  of  bill  on  or  before 
the  10th  day  of  the  succeeding  month,  5c  per  1000  cu.ft. 

and  that  said  tariff  shall  be  in  full  force  and  effect  on  and 
after  January  1,  1924,  until  the  further  order  of  this 
Commission. 

IT  IS  FURTHER  ORDERED  That  the  said  Great  Nor- 
thern Utilities  Company,  shall  on  or  before  the  15th  day 
of  December,  1923,  file  with  this  Commission,  a  new  tariff 
to  be  known  as  Tariff  No.  2,  superseding  all  previous  tariffs 
naming  the  following  rates  for  electric  service  at  Shelby, 
Montana : 

Ciross  Net 

First    KW    Hr 27c  25c 

Next  100   KW   Hr 25c  23c 

All   Over   150   KW   Hr 22c  20c 

Minimum   Bill  $3.00. 

For  prompt  payment  on  or  before  the  10th  day  of  the 
month  following  the  month  in  which  service  was  ren- 
dered, the  figures  under  the  column  headed  "Net" 
will     apply. 

IT  IS  FURTHER  ORDERED  That  the  Great  Northern 
Utilities  Company  shall,  commencing  with  January  1st,  1924, 
render  in  every  day  of  24  hours,  service  for  not  longer  than 
16  hours,  to-wit,  from  four  o'clock  P.  M.,  to  eight  o'clock 
A.  M.,  and  that  said  sixteen  hour  service  shall  continue  in 
force  until  the  further  order  of  this  Commission,  for  said 
electric  service. 

IT  IS  FURTHER  ORDERED  That  in  the  submission 
and  report  of  operating  expenses,  commencing  January  1st, 
1924,  and  continuing  thereafter  until  the  further  order  of 
this  commission,  said  defendant  company  shall  not  include 
therein  any  sums  or  charges  for  the  following  items  here- 
tofore included: 

Chief    Engineer    $175.00  per  Mo. 

Electric     Superintendent     150.00  per  Mo. 

New     Business     150.00  per  Mo. 
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If  said  sums  are  disbursed,  they  will  not  be  classed  as  oper- 
ating expenses  by  the  Commission. 

IT  IS  FURTHER  ORDERED  That  the  Great  Northern 
Utilities  Company  shall,  hereafter  rigidly  and  uniformly  en- 
force the  standard  rules  and  regulations  of  this  Commis- 
sion, and 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  Report  and  Order  upon  each  of 
the  parties  hereto  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith  according  to  its  terms. 


H.  E.  BENJAMIN,  ET.  AL.,  PLAINTIFFS,  VS.  GREAT 
NORTHERN  UTILITIES  COMPANY,  DEFENDANT. 

(Docket   No.    850.      Report   and   Order   No.    1369) 
(Hearing,   Oct.   29,   1923.    Decided   Dec.   1st,   1923) 

Supplementary  petition  by  Great  Northern  Utilities 
Company,  and  some  customers,  for  recision  of  order  estab- 
lishing 16  hour  service;  24  hour  service  permitted  at  re- 
quest of  utility. 

Appearances :  Louis  P.  Donovan  for  complainants ;  John 
W.  Stanton  for  defendant;  E.  G.  Toomey,  Counsel,  for  the 
Commission. 
Before:  The  Commission,  en  banc,  at  Helena. 

At  a  session  of  the  Public  Service  Commission  of 
Montana,  held  in  its  office  in  the  Capitol  Building  at  Hel- 
ena, Montana,  on  December  20th,  1923,  present  Chairman 
Dennis  and  Commissioners  Boyle  and  Ross  in  the  matter 
of  the  supplementary  petition  of  the  Great  Northern  Util- 
ities Company,  and  some  customers,  for  recision  of  part 
of  Report  and  Order  No.  1369,  17  M.  U.  R.  ,  estab- 
lishing 16  hour  service  for  the  Town  of  Shelby,  Montana, 
this  matter  being  before  the  Commission  upon  the  petition 
aforesaid,  and  a  full  investigation  of  all  the  matters  and 
things  involved  having  been  had,  and  now  the  Commision 
being  fully  advised  in  the  premises, 

IT  IS  THEREFORE  ORDERED  That  the  following 
paragraph  in  Report  and  Order  No.  1369,  to-wit :  "IT  IS 
FURTHER  ORDERED  That  the  Great  Northern  Utilities 
Company  shall,  commencing  with  January  1st,  1924,  render 
in  every  day  of  24  hours,  service  for  not  longer  than  16 
hours,  to-wit,  from  four  o'clock  p.  m.,  to  eight  o'clock  a.  m., 
and  that  said  sixteen  hour  service  shall  continue  in  force 
until  the  further  order  of  this  Commission,  for  said  elec- 
tric service"  shall  be  and  the  same  is  hereby  rescinded. 


508  MONTANA     UTILITIES    REPORTS 

IT  IS  FURTHER  ORDERED  That  the  Great  Northern 
Utilities  Company  may  continue  on  and  after  January  1st, 
1924,  to  render,  every  day,  electric  service  for  the  full 
period  of  24  hours,  but  that  such  service  shall  be  rendered 
without  prejudice  to  the  right  of  this  Commission  here- 
after to  determine  the  wisdom  and  affect  of  said  24  hour 
service. 

IT  IS  FURTHER  ORDERED  That  in  the  rendition  of 
said  24  hour  service,  the  said  Great  Northern  Utilities  Com- 
pany shall  operate  its  plant  as  economically  as  possible,,  con- 
sistent with  the  rendition  of  24  hour  service. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  Order  upon  each  of 
the  parties  hereto  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith  according  to  its  terms. 


IN  RE  APPLICATION  OF  GORDON  ELECTRIC  PLANT  TO 
CEASE   PUBLIC   SERVICE. 

(Docket   No.   855.      Report   and    Order   No.    1374) 
(Investigation   Completed   Jan.   8th,    1924.   Decided   Jan.   22, 
1924). 

P.  U.  R. ) 

Public   Utility — Operation   at   a   Loss — Discontinuance. 

Where  an  applicant  for  an  order  of  the  Commission  authorizing 
the  discontinuance  of  a  public  electric  service  presents  no  proof 
in  support  of  his  bare  statement  that  "w/e  are  running  at  a  loss", 
and  it  is  shown  by  customers  that  new  contracts  for  service  have 
been  entered  into  just  previous  to  the  filing  of  the  application  for 
discontinuance,  and  that  new  equipment  has  been  purchased  and 
that  the  plant  is  in  good  condition  and  rendering  efficient  service, 
the    application    must    be    denied. 

Application  by  Elmer  Gordon,  as  the  owner  and  operator 
of  an  electric  utility  at  Armstead,  Montana,  for  authority 
to  discontinue  public  service  thereat,  denied. 

Appearances :  Elmer  Gordon,  pro  se ;  Alfred  Decker  for 
protesting  customers;  E.  G.  Toomey,  Counsel,  for  the  Com- 
mission. 

Before:  the  Commission,  en  banc,  at  Helena. 

By  the  Commission:  Reference  is  made  to  Report  and 
Order  No.  1366  entered  on  November  15,  1923,  16  M.  U.  R. 
253,  for  prior  history  of  this  case.  Following  the  decision 
just  noted,  wherein  the  present  applicant  was  required  to 
continue  public  service  to  the  residence  of  Mr.  Alfred  Decker, 
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theretofor  wrongfully  disconnected,  at  Armstead,  Montana, 
petition  was  filed  with  this  Board  on  November  26,  1923, 
asking  for  an  order  of  the  Commission  authorizing  abandon- 
ment of  the  light  service  at  Armstead.  The  petition  recited 
that  the  plant  was  badly  depreciated,  that  the  service  was 
conducted  at  a  loss  and  that  the  business  did  not  justify 
the  owners  in  making  an  additional  investment  in  replace- 
ments, there  being  no  reserve  for  the  same.  Pursuant  to 
the  usual  course  of  procedure  the  applicant  was  required  to 
notify  all  customers  who  would  be  affected  by  a  cessation 
of  service  and  within  a  short  time  thereafter  a  protest  was 
received  from  one  of  the  customers  affected.  Following  this 
protest  the  Commission  undertook  a  first-hand  investigation 
of  all  the  matters  involved  and  while  a  hearing  has  not  been 
accorded,  it  seems  unnecessary  to  indulge  in  that  course 
of  action,  as  all  parties  are  content  to  submit  the  matter  for 
final  decision  on  the  record  now  made. 

The  plant  involved  is  of  Delco  Storage  Battery  type, 
of  one  and  one-fourth  kilowatt  capacity — the  type  of  equip- 
ment that  would  ordinarily  be  installed  for  the  average 
rural  hotel.  Indeed,  the  owner  and  operator  of  the  plant 
installed  the  equipment  primarily  for  the  use  of  his  own 
hotel,  and  upon  finding  that  the  hotel  did  not  require  all  of 
the  energy  produced  he  commenced  to  supply  the  surplus 
energy  to  the  public.  There  are  now  seven  customers  con- 
nected to  the  plant,  most  of  whom,  it  seems,  paid  the  entire 
cost  of  the  connection  from  the  plant  to  their  residences 
and  other  buildings.  Most  of  these  customers  are  located 
from  three  hundred  to  five  hundred  feet  from  the  plant,  while 
protestant  Decker  is  located  approximately  2,000  feet  from 
the  plant.  The  public  school  building  is  located  about  1,400 
feet  from  the  plant.  Energy  is  supplied  to  the  Gilmore  & 
Pittsburgh  Railroad  Company  for  eight  drops  of  25-watts 
each  at  $1.50  per  month  per  drop;  the  United  States  post- 
office,  two  drops,  one  for  50  watts  and  one  for  25  watts  at 
$1.50  per  drop  per  month;  the  public  school  12  drops  of  ap- 
proximately 25  watts  each  on  the  basis  of  20  cents  per  kilo- 
watt hour,  one  of  two  metered  services;  Alfred  Decker,  15 
drops  of  25  watts  and  two  of  50  watts  at  20  cents  per  kilo 
watt  hour;  Edgar  Rife,  three  drops,  one  for  50  watts  and 
one  for  25  watts,  at  $1.50  per  month,  per  drop;  Oregon 
Short  Line  depot,  eight  drops  of  25  watts  each,  at  $1.50 
per  month,  per  drop.  The  hotel  requires  about  50  drops 
from  25  watts  to  50  watts  each,  and  in  addition  to  using 
the  energy  for  lighting,  employs  it  for  a  washing  machine, 
mangle  and  some  other  electrical  appliances.  It  is  note- 
worthy that  a  new  contract  for  service  was  entered  into  with 
the  Oregon  Short  Line  Railroad  Company  on  September  1st, 
1923,  and  pursuant  thereto  the  depot  of  the  company   was 
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connected  on  September  27,  1923,  but  two  months  previously 
to  this  application  for  discontinuance.  Additionally,  it  is 
shown  that  applicant  has  recently  purchased  32  new  cell 
batteries,  which  have  just  been  installed  and  that  the  plant 
is  now  in  good  condition  and  rendering  efficient  service. 
Moreover,  critical  observation  of  the  operation  of  the  plant 
and  of  the  service  for  several  days  at  Armstead,  failed  to 
reveal  that  the  plant  was  in  any  manner  overloaded. 

Against  these  facts,  applicant's  bare  statement  that 
"we  are  running  at  a  loss"  furnishes  no  support  whatever 
for  his  application.  No  analysis  of  revenues  and  costs  is 
presented  for  any  period  and  the  assertion  of  November 
24th,  1923,  that  "the  batteries  are  worn  out"  is  itself  wiped 
out  by  the  installation  of  new  batteries.  Until  applicant 
demonstrates  by  a  fact  showing  that  the  service  is  being 
operated  at  a  loss,  we  may  not  grant  him  authority  to  dis- 
continue. To  respond  to  the  application  now  would  be  to 
ignore  the  law  and  the  necessities  and  conveniences  of  cus- 
tomers, and  recognize  only  the  caprice  of  applicant.  When 
public  service  is  once  undertaken,  and  in  this  connection  it 
is  noteworthy  that  no  appeal  has  been  taken  from  Order 
No.  1366,  wherein  applicant's  service  was  found  to  be  of  a 
public  character,  it  may  not  be  discontinued  at  the  mere 
will  and  pleasure  of  one  who  undertakes  such  a  service.  An 
appropriate  order  will  be  entered. 

ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  building,  at  Helena, 
Montana,  January  22,  1924,  commencing  at  ten  o'clock  A.  M., 
present  Chairman  Dennis  and  Commissioners  Boyle  and  Ross, 
in  the  matter  of  an  application  of  the  Gordon  Electric  Plant 
to  cease  public  service,  a  full  investigation  of  the  matters  and 
things  involved  having  been  had,  and  the  Commission  having 
this  day  filed  of  record  a  report  containing  its  findings  and 
conclusions  herein,  which  report  is  hereby  referred  to  and 
of  this  order  made  a  part,  and  now  the  Commission  being 
fully  advised  in  the  premises, 

IT  IS  ORDERED  That  the  application  of  Elmer  Gor- 
don and  of  the  Gordon  Electric  Plant  at  Armstead,  Montana, 
for  authority  to  discontinue  public  service  be,  and  the  same 
is  hereby,  denied. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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THE  CITY  OF  BILLINGS,  MONTANA,  A  MUNICIPAL 
CORPORATION,  COMPLAINANT,  VS.  BILLINGS  GAS 
COMPANY,  A  CORPORATION,  GALLATIN  NATURAL 
GAS  COMPANY,  A  CORPORATION,  THE  MID-WEST 
REFINING  COMPANY,  A  CORPORATION,  AND  OHIO 
OIL  COMPANY,  A  CORPORATION,  DEFENDANTS. 

(Docket  No.  837.     Report  and  Order  No.   1376) 
(Hearing  June  26,  1923.    Decided  February  19th,  1924) 

(P.  U.  R.  1924-C,  217) 

Commissions — Independent    investigation. 

1.  The  Montana  Commission  may  prosceute  an  independent 
investigation    in    a    rate    proceeding    without    leaving    the    record. 

Return — Operating     expenses — Cost     of     purchased     product — Contract. 

2.  The  price  paid  by  a  distributing  company  for  natural 
gas  under  the  terms  o£  a  contract  was  treated  as  fixed  where 
the  record  presented  no  question  as  to  the  validity  of  the 
contract. 

Valuation — .Measures — Reproduction    cost. 

3.  Reproduction  cost  on  valuation  date  is  not  the  measure  of 
value  but  is  a  highly  important  element  which  must  be  given 
weight,   and    in   some    cases    dominant   weight. 

Valuation— Measures — Report   to   assessors — Tax   value. 

4.  The  valuation  of  utility  property  submitted  to  an  assessor, 
as  well  as  the  final  valuation  made  by  the  assessor  for  tax  pur- 
poses, should  be  ignored  in  a  valuation  for  rate  making  if  the 
reasonableness  of  rates   is  not  measured  by  the   company's   profits. 

Valuation — Unused  property — Artificial  gas  plant. 

5.  Artificial  gas  apparatus  was  excluded  from  the  rate  base 
of  a  natural  gas  utility  where  it  appeared  that  the  property  was 
of  no  present  value  to  the  utility,  that  few,  if  any,  of  the  ma- 
terials necessary  for  its  operation  were  kept  on  hand,  that  be- 
fore it  could  be  put  into  service  three  or  four  days  must  elapse, 
that  the  plant  would  not  afford  substitute  service,  and  that  the 
utility  had  endeavored   to   sell   the  water  gas  apparatus. 

Valuation — Reproduction  cost — Priee  periods   considered. 

6.  Prices  prevailing  in  the  year  of  a  valuation  and  the 
average  of  prices  prevailing  in  the  preceding  year  were  con- 
sidered sufficiently  contemporaneous  to  admit  of  their  use  with- 
out violating  the  doctrine  that  "estimates  for  tomorrow  cannot 
ignore    prices    of    today." 

Valuation — >'on  utility    property — Merchandise   department. 

7.  Xo  allowance  should  be  made  in  the  rate  base  of  a 
natural     gas     utility    for     elements     included     under     the     head     of 
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stoves  department,  building  and  fixtures,  since  these  are  not 
dedicated  to  and  used  in  the  public  service  but  represent  work- 
ing capital  employed  in  the  private  or  mercantile  part  of  the 
company's    business. 

Valuation — Overhead — Organization    expense — Evidence. 

8.  No  allowance  was  made,  in  a  valuation,  for  organization 
expense,  in  the  absence  of  proof  in  justification  of  the  ledger 
figures. 

Valuation — Franchises — Evidence. 

9.  No  allowance  was  made  for  franchise  value,  in  the 
absence   of  proof  in   justification    of  ledger  figures. 

Valuation — Overhead — Natural  gas. 

10.  An  allowance  of  14  per  cent  of  the  reproduction  value 
less  depreciation  was  made  for  overheads  in  the  valuation  of 
a  natural  gas  utility. 

Valuation — Going   concern   value — Evidence — Past   losses. 

11.  No  allowance  should  be  made  for  going  value  based 
upon  the  capitalization  of  accrued  losses,  especially  when  there 
is  no  suggestion  that  the  company  has  been  required  to  bear 
losses  by  reason  of  erroneous  decisions  of  the  Commission  or  of 
courts. 

Depreciation — Basis — Land — Physical    property. 

12.  Annual  depreciation  should  be  allowed  for  all  items  of 
physical   property   less    the    land. 

Depreciation — Natural   gas. 

13.  A  natural  gas  utility  was  allowed  to  set  up  annually 
8.28  per  cent  on  all  the  elements  of  physical  property  plus 
overheads  applicable  thereto,  less  land,  taken  at  their  present 
state,    for    depreciation. 

Return — Natural  gas — Percentage. 

14.  A  return  of  6.1  per  cent  on  the  rate  base  of  a  natural 
gas    utility    was    considered    sufficient. 

Rates — Inverted    block    schedule — Natural    gas. 

15.  An  actual  consumption  of  two-thirds  of  the  natural  gas 
supply  under  the  first  block  of  a  schedule,  namely  the  1,000  cubic- 
feet  block,  indicates  that  an  inverted  block  schedule  should  not 
be  established,  there  being  little  demand  for  gas  for  industrial 
purposes. 

Interstate    Commerce — Natural    gas    pipe    lines. 

Discussion  of  interstate  natural  gas  pipe  lines  as  interstate 
carriers. 

Valuation — Working   capital — Natural   gas. 

Discussion  of  a  proper  allowance  for  working  capital  of  a 
natural    gas    utility. 
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Natural  f?as — Values  and  merits  as  compared   with   coal. 

Discussion    of    the    relative    values    and    merits    of    natural    gas 
and   coal. 

Complaint  by  the  City  of  Billings,  a  municipal  corpora- 
tion, against  defendants  above  named,  alleging  the  exaction 
of  unreasonable  rates  by  defendants  for  gas  service  in  the 
City  of  Billings,  Montana,  and  praying  for  an  order  of  the 
Commission  reducing  said  rates.  Cross  application  by  the 
Billings  Gas  Company  for  an  increase  in  rates. 

Appearances:  Charles  A.  Taylor,  M.  J.  Lamb,  and  Wil- 
liam V.  Beers,  for  the  complainant ;  A.  M.  Gee  and  Snell  & 
Arnott,  for  the  Billings  Gas  Company  and  Gallatin  Natural 
Gas  Company ;  M.  A.  Danf ord  for  the  Midwest  Refining  Com- 
pany; A.  M.  Gee  for  the  Ohio  Oil  Company;  E.  G.  Toomey, 
Counsel  for  the  Commission. 

Before:   The  Commission,  en  banc,  in  Billings. 

By  the  Commission:  On  or  about  January  12th,  1922, 
the  Billings  Gas  Company,  a  Montana  corporation,  com- 
menced selling  to  its  customers  in  the  City  of  Billings,  Mon- 
tana, natural  gas  purchased  from  the  Gallatin  Natural  Gas 
Company,  a  Delaware  corporation.  Prior  to  the  inception 
of  service,  and  based  on  the  meagre  data  then  available,  the 
Commission  prescribed  a  scale  of  rates  for  the  natural  gas 
service  of  the  Billings  Company,  which  was  and  is  as 
follows : 

First        100.000  cu.  ft.  per   month $0.50   per  M 

Next       100.000  cu.  ft.  per  month .45   per  M 

Next       lOd.uoii  en.  ft.  per   month 40  per  M 

Next       100,000  cu.  ft.  per   month 35    per  M 

Next       100.000  cu.  ft.  per   month 30   per  M 

Next        100.000  cu.  ft.  per   month 25    per  M 

Next       400,000  cu.  ft.  per   month 20   per  M 

Over   1,000,000  cu.  ft.  per   month 15    per  M 

Minimum    charge    per  month 1.00 

Above  covers  consumption  based  on  monthly   readings. 

If  bills  are  not  paid  on  or  before  the  10th  day  of  the 
month  an  additional  five  cents  (0.05)  per  thousand  cubic 
feet  will  be  charged. 

All  gas  bills  are  rendered  on  the  first  of  the  month ; 
duplicate  bills  will  be  furnished  at  the  company's  office  on 
application. 

The  foregoing  schedule  tendered  by  the  utility  was 
promulgated  under  the  circumstances  and  on  the  theory 
indicated  in  the  case  of  Benjamin,  et  al.  vs.  Great  Northern 
Utlities   Company,    decided   December   1st,    1923,    16    M.    U. 

R. .    Notwithstanding  the  fact  that  these  initial  rates 

afforded  Billings  customers  a  very  marked  reduction  when 
compared  with  the  rates  at  which  gas  was  formerly  fur- 
nished by  the  same  company  as  the  operator  of  a  manufac- 
tured gas  utility,  to-wit: 
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COMMERCIAL    RATE 

First      3,000   cu.    ft. — $1.95   per  1000   cu.    ft.— Discount   10c   per  M. 

Next     2,000   cu.    ft. —  1.75  per  1000   cu.    ft. — Discount   10c  per  M. 

Next   10,000   cu.    ft.—  1.65   per   1000   cu.    ft.— Discount   10c   per  M. 

Next  15.000   cu.    ft. —  1.50   per  1000   cu.    ft. — Discount   10c   per  M. 

Over   30,000   cu.    ft.—  1.30  per  1000   cu.    ft.— Discount   10c   per  M. 

INDUSTRIAL— HEATING,     POWER.     AND    COMBINATION     HEATING 
AND    LIGHTING    RATES 

First        5,000    cu.    ft.— $1.60   per   1000    cu.    ft.— Discount    10c  per    M. 

Next     10,000   cu.    ft.—  1.50'per   1000   cu.    ft.— Discount   10c  per   M. 

Next      15,000    cu.    ft. —  1.40   per   1000    cu.    ft.— Discount    10c  per    M. 

Next     30,000    cu.    ft.—  1.30   per    1000    cu.    ft. — Discount   10c  per    M. 

Next     40,000   cu.    ft.—  1.25   per   1000    cu.    ft.— Discount    10c  per   M. 

Over    100,000    cu.    ft.—  1.20   per   1000    cu.    ft. — Discount    10c  per    M. 
Minimum   monthly   charge   $1.00. 

No  discounts  allowed  unless  bills  are  paid  on  or  before 
the  10th  day  of  the  month  following  that  in  which  the  gas 
issued. 

The  Commission  received  from  time  to  time  communi- 
cations from  customers  indicating  that  in  their  opinion,  the 
rates  for  natural  gas  were  too  high.  Particularly,  complaint 
was  directed  against  the  penalty  feature  of  the  tariff.  All 
concerned,  however,  agreed  to  defer  formal  complaint  or  in- 
quisition until  the  company  had  been  afforded  a  reasonable 
time  to  meet  the  demands  of  the  Billings  public  for  instal- 
lations and  until  a  fair  test  period  would  demonstrate  the 
actual  force  of  the  rates. 

On  March  26th,  1923,  the  City  of  Billings,  by  its  mayor 
and  attorney,  filed  formal  complaint  against  the  defendants 
above  named.  Therein,  after  appropriate  introductory  and 
informative  allegations,  it  is  recited. 

"That  the  schedule  of  rates  set  forth  in  the  preceding 
paragraph  for  natural  gas  at  Billings,  Montana,  is  excessive ; 
that  the  steps  of  said  schedule  are  so  framed  that  the 
householder,  whose  consumption  of  gas  seldom  reaches 
100,000  cubic  feet  per  month,  obtains  no  benefit  whatever 
from  the  sliding  scale  of  steps  provided  for  therein. 

"That  the  defendant,  Billings  Gas  Company,  transmits 
by  mail  to  each  gas  consumer  within  said  City,  at  the  end 
of  each  month,  an  account  stated,  showing  the  consumption 
of  gas  by  said  consumer  from  the  time  of  the  preceding 
reported  meter  reading  up  to  the  time  of  the  meter  reading 
during  said  month,  and  then,  in  accordance  with  the  schedule 
of  rates  set  forth  in  paragraph  5  hereof,  figures  the  total 
consumption  at  fifty  cents  per  thousand  cubic  feet  of  gas 
consumed;  it  further  adds  a  so-called  'penalty'  of  5  per  cent 
per  thousand  thereon  and  attempts  to  compel  the  consumer 
to  pay  for  the  amount  actually  consumed  plus  said  'penalty,' 
unless  said  consumer  pays  for  said  gas  at  the  rate  of  fifty 
cents  per  thousand  on  or  before  the  10th  day  of  the  month 
following  that  in  which  the  gas  was  consumed.  And  com- 
plainant alleges  that  it  frequently  happens  that  said  five 
per   cent   penalty   is   added   to   bills    paid   by    consumers    to 
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said  Billings  Gas  Company  on  the  11th  clay  of  the  month, 
or  within  a  few  days  after  the  11th,  although  said  Billings 
Gas  Company  is  out  the  use  of  the  amount  of  its  account 
stated  only  a  few  days.  And  complainant  alleges  that  this 
practice  of  said  Billings  Gas  Company  is  usury  within  the 
meaning  of  Sections  7724  and  7727  both  inclusive,  of  the 
Revised  Codes  of  the  State  of  Montana. 

"That  the  territory  embraced  within  the  corporate  limits 
of  the  City  of  Billings  is  also  a  portion  of  School  District  No. 
2  of  Yellowstone  County,  Montana,  and  there  are  maintained 
within  said  city  limits  by  said  School  District  eight  school 
buildings  in  all  of  which  gas  is  used  for  heating  purposes. 
That  in  winter  weather  said  School  District  No.  2  consumes 
in  said  eight  buildings  in  the  neighborhood  of  10,000,000 
cubic  feet  of  gas  per  month,  the  rate  for  which,  under 
the  schedule  of  rates  heretofore  approved  by  your  Commis- 
sion, should  be  twenty  cents  per  thousand  cubic  feet,  or 
fifteen  cents  per  thousand  cubic  feet  when  the  consump- 
tion exceeds  1,000,000  cubic  feet  per  month;  but  said  de- 
fendant, Billings  Gas  Company,  has  refused  to  apply  said 
schedule  of  rates  in  figuring  the  accounts  of  said  School 
District  No.  2. 

"That  the  value  of  the  property  located  in  the  cities 
of  Billings  and  Laurel,  and  owned  by  the  defendant  Billings 
Gas  Company  is  $182,036;  that  the  value  of  the  property  of 
The  Gallatin  Natural  Gas  Company  located  in  Yellowstone 
County  is  $107,239,  and  the  value  of  said  Company's  proper- 
ty located  in  Carbon  County  is  $245,266.44;  and  the  value 
of  the  property  of  said  Ohio  Oil  Company,  located  in  Yellow- 
stone County,  is  $29,918,  or  a  total  valuation  for  said  three 
companies  of  $564,459.44;  yet  the  defendant,  Billings  Gas 
Company,  alone,  returned  to  your  Commission,  for  rate- 
making  purposes,  a  total  valuation  of  $1,107,807  on  its  as- 
sets as  of  the  date  of  December  31st,  1922. 

"That  natural  gas  taken  from  the  ground  in  the  Park 
County,  Wyoming  field,  in  which  the  three  wells  of  The  Mid- 
west Refining  Company  and  The  Ohio  Oil  Company  are  lo- 
cated, contains  a  gasoline  content  of  3.3  gallons  per  thou- 
sand cubic  feet  of  gas;  and  under  the  laws  of  the  United 
States  and  of  the  state  of  Wyoming,  removal  of  said  gaso- 
line content  is  permitted  when  the  residue  of  heat  units 
in  the  natural  gas  is  used  for  domestic  and  industrial  pur- 
poses. The  removal  or  extraction  of  said  gasoline  content 
would  not,  as  complainant  is  informed  and  believes,  im- 
pair the  value  of  said  residue  of  gas,  but  on  the  contrary 
would  benefit  it  for  domestic  and  industrial  uses;  and  said 
gasoline  when  so  extracted  would  have  a  reasonable  market 
value  of  not  less  than  twenty-two  cents  per  gallon.  Com- 
plainant alleges  on  its  information  and  belief  that  the  de- 


516  MONTANA     UTILITIES    REPORTS 

fendants,  Midwest  Refining  Company,  and  Ohio  Oil  Company, 
are  not  extracting  said  gasoline  content  with  a  view  to  im- 
proving the  residue  of  natural  gas  consumed  in  the  cities 
of  Billings  and  Laurel,  and  the  towns  of  Fromberg  and 
Bridger,  or  with  a  view  to  selling  said  natural  gas  residue 
to  the  users  thereof  at  a  rate  which  would  then  be  justified 
in  view  of  the  income  derivable  from  the  gasoline  content, 
or  with  a  view  to  giving  said  residue  of  natural  gas  to  the 
consumers  thereof,  which  they  could  do  after  realizing  the 
value  of  said  gasoline  content  by  the  extraction  thereof,  and 
have  not  installed,  and  are  making  no  effort  to  install, 
either  absorption  or  compression  gasoline  extraction  plants 
for  the  removal  of  such  gasoline  content. 

"That  the  rates  now  in  force,  and  charged  by  The  Bil- 
lings Gas  Company  are  so  high  that  many  householders  in 
the  localities  hereinbefore  mentioned  are  unable  to  afford 
to  install  and  use  said  gas,  and  many  who  have  heretofore 
installed  it  have  been  compelled,  because  of  the  high  cost, 
to  discontinue  its  use.  And  complainant  alleges  that  if  the 
defendants  were  compelled  to  seek  quantity  consumption 
of  the  unlimited  gas  supply,  of  which  they  have  absolute 
and  complete  control,  their  income  would  be  materially  in- 
creased and  the  rates  could  be  very  materially  reduced." 

To  this  complaint  the  Billings  Gas  Company  on  or 
about  May  5th,  1923,  filed  a  separate  answer  alleging,  among 
other  things,  that  the  rates  aforesaid  were  then  and  at  all 
times  since  the  date  of  their  establishment  had  been  "in- 
adequate and  unjust  to  this  defendant  and  unreasonable  and 
that  the  said  rates  and  schedule  of  rates  have  operated  and 
still  operate  to  deny  this  defendant  and  to  prevent  this 
defendant  from  obtaining  for  services  rendered  by  it  to  and 
for  the  public,  sufficient  revenue  to  cover  its  necessary  oper- 
ating expenses,  including  depreciation."  Generally  the  an- 
swer denied  all  specific  prejudicial  allegations  of  the  com- 
plaint touching  the  Billings  Gas  Company.  This  answering 
defendant  confessed,  of  course,  that  it  is  a  public  utility 
operating  in  the  State  of  Montana,  and  subject  to  the  pro- 
visions of  the  laws  of  this  state  relating  to  public  utilities. 

On  May  5th,  1923,  the  Gallatin  Natural  Gas  Company 
likewise  filed  its  separate  answer  herein,  denying  that  it  is 
a  public  utility  operating  in  the  State  of  Montana  and  deny- 
ing that  it  is  subject  to  the  provisions  of  the  laws  of  this 
state  relating  to  such  utilities.  This  defendant  set  up, 
on  information  and  belief,  that  The  Midwest  Refining  Com- 
pany, Maine  corporation,  produced  natural  gas  from  a  well 
which  it  owned  and  controlled  in  the  Elk  Basin  field,  Wyo- 
ming, and  that  the  Ohio  Oil  Company,  an  Ohio  corporation, 
owned  and  controlled  two  natural  gas  wells  in  the  area 
designated  and  that  these  three  natural  gas  wells  formed  a 
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source  of  supply  of  that  commodity  for  the  towns  of 
Bridger  and  Fromberg  in  Carbon  County,  Montana,  and 
for  the  cities  of  Laurel  and  Billings  in  Yellowstone  County, 
Montana.  These  producers,  defendant  admitted,  diverted 
natural  gas  from  their  three  wells  into  a  pipe  line  which 
is  approximately  66.3  miles  in  length  and  owned  and  con- 
trolled by  the  answering  defendant,  Gallatin  Natural  Gas 
Company,  and  that  through  this  line  defendant  transported 
natural  gas  to  its  meter  house  on  the  outskirts  of  Billings, 
at  which  point  the  natural  gas  so  transported  by  defendant 
is  sold  and  delivered  to  the  Billings  Gas  Company. 

On  May  5th,  1923,  the  Ohio  Oil  Company  filed  its  sep- 
arate answer  setting  up  its  ownership  of  two  natural  gas 
wells  located  upon  the  southeast  quarter  of  Section  24, 
Township  58  North,  Range  100  West  of  the  Sixth  Principal 
Meridian  in  the  State  of  Wyoming,  from  which  wells  the 
answering  defendant,  Ohio  Oil  Company,  delivers  natural 
gas  to  the  Gallatin  Natural  Gas  Company  for  eventual  con- 
sumption in  the  Montana  communities  named. 

Previous  to  these  answers,  The  Midwest  Refining  Com- 
pany, erroneously  termed  in  the  complaint  "Midwest  Oil  and 
Refining  Company,"  as  early  as  April  23rd,  1923,  had  filed 
its  separate  answer,  setting  up,  among  other  things,  that 
the  gas  from  its  well  situate  in  the  Northwest  quarter  of 
the  Southwest  quarter  of  Section  19,  Township  58  North, 
Range  99  West,  at  a  point  about  one-half  mile  from  the 
line  dividing  the  State  of  Montana  from  the  State  of  Wyo- 
ming, is  by  it  sold  to  the  Ohio  Oil  Company  and  that  the 
answering  defendant,  Midwest  Refining  Company,  by  ar- 
rangement with  the  Ohio  Oil  Company,  collects  the  gas  from 
its  own  well  and  the  gas  from  the  two  wells  of  the  Ohio  Oil 
Company,  and  delivers  all  thereof  to  the  pipe  line  of  the 
Gallatin  Natural  Gas  Company,  rendering  a  charge  against 
the  Gallatin  Natural  Gas  Company  for  all  of  said  gas.  There- 
upon the  Ohio  Oil  Company  is  credited  for  its  share  of  gas 
so  gathered  and  delivered  by  the  answering  defendant,  Mid- 
west Refining  Company. 

Each  of  these  four  answering  defendant  corporations 
emphatically  denied  the  suggestion  tendered  in  the  com- 
plaint that  they  are  closely  associated  and  assert  that  their 
officers  and  directors  are  not  engaged  in  one  enterprise  in 
the  production  and  furnishing  of  said  gas  and  that  the  oper- 
tions  detailed  are  in  no  sense  a  common  undertaking. 

Coincident  with  the  filing  of  these  answers,  the  Bil- 
lings Gas  Company,  the  principal  defendant,  filed  its  appli- 
cation for  an  increase  in  rates,  not  then  tendering  a  pro- 
posed schedule,  but  at  the  hearing,  and  since,  proposing 
the  following  schedule: 


518  MONTANA    UTILITIES    REPORTS 

Additional 

Net  Charge  Gross 
Minimum    charge    per    meter    per    month    or 

any    part    of    a   month,    2,000    cu.     ft $2.00  .50  $2.. "30       per  M 

First            3,000    cu.    ft.    per    month 1.00  .10  1.10       per  M 

Next           3,000   cu.    ft.    per    month 75  .07%  .82%  per  M 

Xext            4,000    cu.    ft.    per   month 60  .06  .M       per  M 

Next          90,000    cu.    ft.    per   month 50  .05  .55       per  M 

Next        100,000    cu.    ft.    per   month 45  .04%  .49%  per  M 

Netx       100,000   cu.    ft.    per    month 40  .04  .44       per  M 

Xext        100,000    cu.    ft.    per    month 35  .03%  .38%  per  M 

Next        100,000    cu.    ft.    per    month 30  .03  .33       per  M 

Next        100,000    cu.    ft.    per    month 25  .02%  .27%  per  M 

Xext        400,000    cu.    ft.    per    month 20  .02  .22       per  M 

Over   1,000,000    cu.    ft.    per   month 15  .01%  .16%  per  M 

Above  covers  consumption  based  on  monthly  readings. 

All  bills  are  due  and  payable  at  the  office  of  the  Com- 
pany when  rendered.  Bills  become  delinquent  10  days  from 
date  indicated  on  bill.  If  bills  are  not  paid  within  10  days 
after  rendering,  the  additional  charge  as  indicated  in  the 
above  schedule  will  be  collected. 

All  matters  involved  have  received  as  thorough  and 
painstaking  investigation  as  it  is  possible  for  this  Commis- 
sion to  give  them.  Not  only  were  all  issues  freely  exploited 
at  the  public  hearing  in  Billings,  but  previous  thereto  and 
since  that  time,  the  Commission  has  prosecuted  an  inde- 
pendent investigation,  as  it  may  without  leaving  the  record. 
(Appleton  Water  Works  Co.  v.  R.  R.  Com.  of  Wisconsin,  154 
Wis.  12,  142  N.  W.  476;  C.  &  N.  W.  R.  Co.  v.  R.  R.  Com. 
of  Wisconsin,  145  N.  W.  216,  concurring  opinion  by  Chief 
Justice  Winslow,(  at  974)  into  the  feaures  determinative  of 
the  case. 

The  Source  and   Means  of   Supply 

While  the  foregoing  resume  of  the  pleadings  indicates, 
briefly,  the  physical  aspects  of  the  natural  gas  service  in 
Billings,  some  additional  facts  should  be  noted.  In  the  fall 
of  1921,  the  Gallatin  Natural  Gas  Company,  constructed  a 
pipe  line  from  the  Elk  Basin  oil  and  gas  field,  situate  in  Park 
County,  Wyoming,  and  Carbon  County,  Montana,  to  Billings, 
Montana,  for  the  purpose  of  transporting  natural  gas  from 
that  field  to  the  city  limits  of  Billings  in  order  to  sell  the 
same  to  the  Billings  Gas  Company.  This  line  was  com- 
pleted on  or  about  January  21st,  1922,  and  the  Billings  Gas 
Company  entered  into  a  written  contract  to  purchase  natural 
gas  from  the  Gallatin  Company  to  distribute  to  the  customers 
of  the  former.  This  natural  gas  is  produced  from  a  well 
owned  and  exclusively  controlled  by  The  Midwest  Refining 
Company  and  from  two  wells  owned  and  exclusively 
controlled  by  the  Ohio  Oil  Company,  situated  in  the 
field  named.  The  pipe  line  of  the  Gallatin  Natural 
Gas  Company  does  not  extend  beyond  the  boundary 
line  of  the  State  of  Montana.  The  Midwest  Refining  Com- 
pany and  the  Ohio  Oil  Company,  hereinafter  referred  to  as 
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the  producing  companies,  deliver  the  natural  gas  to  the 
pipe  line  by  means  of  gathering  lines,  which  run  from  the 
producing  wells  to  a  meter  house  of  the  Gallatin  Company. 
The  movement  of  gas  from  the  producing  companys'  wells 
to  the  meter  house  of  the  pipeline  company  is  an  interstate 
movement.  From  the  meter  house  the  gas  is  conducted  in 
an  eight  inch  pipe  line,  almost  due  north,  passing  to  the 
east  of  Belfry,  striking  the  town  of  Bridger,  at  which  point 
the  Billings  Gas  Company  takes  from  the  pipe  line  company 
gas  for  distribution  in  the  town  of  Bridger.  From  Bridger 
the  line  continues  on  north  to  Fromberg,  where  gas  is  taken 
by  the  Billings  Company  in  the  same  way  for  distribution  in 
that  community.  The  line  then  continues  north,  passing 
between  Joliet  and  Rockvale  to  Laurel.  At  the  extreme 
southeast  corner  of  the  town  of  Laurel  gas  is  taken  off 
and  delivered  to  consumers  therein  by  the  Billings  Gas  Com- 
pany. The  pipe  line  then  continues  northeast  to  Billings  on 
the  railroad  right-of-way  to  a  station  erected  and  maintained 
by  the  Gallatin  Company  in  the  southwest  part  of  Billings, 
Montana,  at  which  point  gas  is  again  delivered  to  the  Bil- 
lings Company  for  distribution  in  that  city.  The  instant  case 
does  not  present,  and  hence  we  are  not  called  upon  to  de- 
termine, whether  the  pipe  line  company  is  a  public  utilitv 
within  the  meaning  of  Section  3881,  R.  C.  M.,  1921.  It 
seems  clear,  however,  that  the  pipe  line  company  is  not  an 
interstate  carrier,  and  that  if  a  condition  of  interstate 
commerce  exists  it  comes  about  by  reason  of  the  transmis- 
sion of  the  gas  from  the  producing  wells  in  Wyoming  to  the 
pipe  line  company  in  Montana  by  oil  producing  companies  not 
subject  to  our  jurisdiction.  It  has  been  heretofore  deter- 
mined that  natural  gas  is  a  lawful  article  of  commerce  and 
its  transmission  from  one  state  to  another  for  sale  and  con- 
sumption in  the  latter  is  interstate  commerce.  A  state  law 
whether  of  the  state  where  the  gas  is  produced  or  that 
where  it  is  to  be  sold,  which  by  its  necessary  operation,  pre- 
vents, obstructs  or  burdens  such  transmission,  is  a  regulation 
of  interstate  commerce,  a  prohibited  interference.  (West 
v.  Kansas  Natural  Gas  Co.  221  U.  S.  229,  55  L.  ed.  716, 
35  L.  R.  A.  (N.  S.)  1193,  31  Sup.  Ct.  Rep.  564;  Public  Util- 
ities Co.  v.  Landon,  249  U.  S.  236,  245,  63  L.  ed.  577.  586, 
P.  U.  R.  1919C,  834,  39  Sup.  Ct.  Rep.  268;  United  Fuel  Gas 
Co.  v.  Hallanan,  257  U.  S.  277,  66  L.  ed.  234,  42  Sup.  Ct. 
Rep.  105;  Dahnke- Walker  Mill.  Co.  v.  Bondurant,  257  U.  S. 
282,  290,  291,  66  L.  ed.  239,  243,  244,  42  Sup.  Ct.  Rep.  106; 
Lemke  v.  Farmers'  Grain  Co.  258  U.  S.  50,  66  L.  ed.  458,  42 
Sup.  Ct.  Rep.  244;  Western  U.  Teleg.  Co.  v.  Foster,  247 
U.  S.  105,  62  L.  ed.  1006,  1  A.  L.  R.  1278,  P.  U.  R.  1918D, 
865,  38  Sup.  Ct.  Rep.  438;  Minnesota  v.  Barber,  136  U.  S. 
313,  34L.  ed.  455,  3  Inters.  Com.  Rep.  185,  10  Sup.  Ct.  Rep. 
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862 ;  Brimmer  v.  Rebman,  138  U.  S.  78,  34  L.  ed.  862,  3  Inters. 
Com.  Rep.  485,  11  Sup.  Ct.  Rep.  213;  Penn.  vs.  West  Va., 

67  L.  ed. ). 

The  Billings  Company  purchases  gas  from  the  Gallatin 
Company  under  a  contract  executed  on  January  3rd,  1922, 
wherein  it  is  agreed  that  the  Billings  Company  agrees  to 
buy  and  the  Gallatin  Company  agrees  to  sell  "all  the  natural 
gas  required  during  the  term  of  this  contract  and  any  ex- 
tension thereof  to  supply  the  demands  of  the  consumers  of 
the  Billings  Company  in  the  towns  of  Bridger,  Fromberg, 
Silesia,  Laurel  and  City  of  Billings,"  it  being  agreed  that 
so  long  as  the  Gallatin  Company  shall  comply  with  the 
provisions  of  the  contract  and  furnish  the  Billing  company 
an  adequate  supply  of  gas,  the  Billings  Company  shall  pro- 
cure the  entire  supply  required  to  meet  the  demands  of  its 
consumers"  in  the  communities  named,  from  the  Gallatin 
Company.  By  this  contract  the  Gallatin  Company  under- 
takes no  service  other  than  that  of  carrier  to  the  meter 
houses  of  the  Billings  Gas  Company  in  the  communities 
named. 

For  the  gas  supplied  by  the  Gallatin  Company  to  the 
Billings  Company  and  by  the  Billings  Company  to  its  cus- 
tomers, the  Billings  Company  is  required  to  pay  the  Gallatin 
Company  as  follows: 

For  the   first  100.000  cu.  ft.  per  mo.  for  each   consumer— $0.30  per  1,000  cu.  ft. 

For  the   next  100,000   en.  ft.  per  mo.  for  each   consumer —  .27  per  1,000  cu.  ft. 

For  the   next  100,000  cu.  ft.  per  mo.  for   each  consumer —  .24  per  1  .  000  cu.  ft. 

For  the   next  100,000  cu.  ft.  per  mo.  for  each    consumer —  .  21  per  1.000  cu.  ft. 

For  the   next  100,000   cu.  ft.  per  mo.  for  each   consumer —  .  18  per  1 .  000  cu.  ft. 

For  the   next  100,000  cu.  ft.  per  mo.  for  each  consumer —  .  15  per  1, 000  cu.  ft. 

For  the  next  100,000   cu.  ft.  per  mo.  for  each   consumer —  .  12  per  1,000  cu.  ft. 

All  over          1,000,000   cu.  ft.  per  mo.  for   each  consumer —  .  09  per  1,000  cu.  ft. 

It  is  specifically  provided  that  payments  shall  be  made 
to  the  Gallatin  Company  at  said  graduated  cumulative  rates 
for  the  consumption  of  each  consumer.  The  amount  so 
supplied  is  to  be  determined  by  the  meter  readings  of  the 
Billings  Company's  meters,  located  upon  the  premises  of 
the  respective  customers  and  the  volume  of  gas  consumed 
is  measured  upon  the  basis  of  four  ounces  above  atmos- 
pheric pressure  at  the  meters.  The  Billings  Company  is 
required  to  make  settlement  on  the  20th  day  of  each  month 
for  all  gas  supplied  during  the  preceding  month.  It  is  spe- 
cifically provided  that  the  contract  shall  continue  in  force 
for  a  period  of  ten  years  from  the  date  of  its  execution  with 
privilege  of  renewal  for  a  further  period  of  five  years  upon 
the  same  terms  and  conditions  by  giving  notice,  etc.  It  is 
clear  that  under  this  arrangement  the  Billings  Gas  Company 
pays  only  for  the  gas  used  by  its  customers,  the  Gallatin 
Company  assuming  all  the  risks  of  loss  incident  to  carriage 
and  distribution  in  the  Billings  mains  and  service  pipes.  We 
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note,  again,  that  the  instant  record  presents  no  question  as 
to  the  validity  of  this  contract  from  any  standpoint.  We 
enter  upon  a  disposition  of  this  case,  then,  treating  the  pur- 
chase price  of  gas — the  gate  rate — as  fixed  and  for  the 
present  beyond  modification. 

The  inquiry  proceeded  upon  that  conventional  course 
of  inventory  and  appraisal  generally  adopted  by  agencies 
charged  with  the  determination  of  just  and  reasonable  rates 
for  public  service.  We  have  so  many  times  stated  and  re- 
stated the  principles  which  govern  our  functions  that  re- 
iteration would  now  be  useless.  All  here  concerned  are 
agreed  that  the  Billings  Gas  Company  is  entitled  to  a  fair 
return  upon  the  fair  value  of  the  property  which  it  employs 
in  the  public  service  in  Billings.  But  the  concord  means 
little,  for  this  vague  statement,  generated  in  Smyth  v.  Ames, 
169  U.  S.  466  has  given  rise  to  as  many,  if  not  more  con- 
flicts, doubts  and  differences  than  any  other  generality  in 
the  law.  The  reports  of  the  courts  and  commissions  are 
strewn  with  attempts  to  reduce  the  statement  to  an  intelli- 
gent rule  of  action.  Counsel  for  the  utility  seem  to  conclude 
that  the  recent  decision  of  the  Supreme  Court  of  the  United 
States,  in  the  case  of  State  of  Missouri,  ex  rel.  Southwestern 
Bell  Telephone  Company  vs.   Public   Service   Commission   of 

Missouri,  —  U.  S. ,  has  cleared  the  atmosphere. 

He  says  that  the  court  there  "laid  down  the  fundamental  rule 
to  be  followed  in  the  valuation  of  property  for  rate  making 
purposes,  although  previous  to  this  decision  there  was  much 
difference  of  opinion  as  well  as  conflict  of  authority  as  to 
what  the  proper  method  was."  He  quotes  the  following  par- 
agraph of  the  opinion:  "It  is  impossible  to  ascertain  what 
will  amount  to  a  fair  return  upon  properties  devoted  to 
public  service  without  giving  consideration  to  the  cost  of 
labor,  supplies,  etc.,  at  the  time  the  investigation  is  made.  An 
honest  and  intelligent  forecast  of  probable  future  values, 
made  upon  a  view  of  all  the  relevant  circumstances,  is  essen- 
tial. If  the  highly  important  element  of  present  costs  is 
wholly  disregarded,  such  a  forecast  becomes  impossible. 
Estimates  for  tomorrow  can  not  ignore  prices  of  today." 
(The  italics  are  ours). 

We  do  not  find  this  opinion  of  much  aid.  In  reality  it 
is  but  a  restatement  of  the  old  formula  vouchsafed  to  us  in 
Smyth  vs.  Ames.  It  has  long  been  ruled  that  value,  in  es- 
sence always  a  matter  of  opinion,  is  to  be  determined  as  of 
the  time  the  investigation  is  made  with  reference  to  it,  that 
the  inquiry  is  to  concern  itself  with  the  realities  of  the  sit- 
uation and  not  with  idle  computations  as  to  past  values  and 
useless  prophecies  as  to  future  price  levels.  Necessarily 
then,  estimates  for  tomorrow,  that  is  for  future  rates,  can- 


522  MONTANA     UTILITIES    REPORTS 

not  ignore  today's  prices,  that  is,  present  relevant  indicia 
of  present  value.  Consequently  those  people  who  think  that 
the  telephone  decision  established  the  principle  that  re- 
production cost  is  the  only  true  measure  of  value,  or  indeed 
that  reproduction  cost  is  to  dominate  or  control,  irrespective 
of  all  other  circumstances  shown  in  a  given  record,  are,  we 
think,  in  error.  We  think  that  the  telephone  case  has 
been  rightly  appraised  by  the  minority  opinion  and  by  the 
three  federal  judges  who  heard  the  application  for  a  pre- 
liminary injunction  in  Monroe  Gas  Light  and  Fuel  Company 

vs.  Mich.  Public  Utility  Commission,   292  Fed. .     In 

that  case  the  bill  alleged  that  a  rate  fixed  by  the  Commis- 
sion was  confiscatory,  in  violation  of  the  Fourteenth 
Amendment.  In  issuing  the  injunction  prayed  for,  the  court 
said : 

"The  disposition  of  this  motion  is  to  be  determined  by 
the  interpretation  and  effect  given  to  the  Southwestern 
Bell,  the  Bluefield  Water,  and  the  Georgia  Power  Cases,  re- 
cently decided  by  the  Supreme  Court.  They  constitute  the 
last  word  upon  the  theory  and  practice  involved  in  fixing  a 
rate  base  for  public  utilities,*  as  to  which  there  has  been 
a  long-time  controversy  between  historical  cost,  or  actual 
cost,  or  prudent  investment  (less  depreciation),  upon  the  one 
side,  and  reproduction  cost  (less  depreciation),  upon  the 
other. 

"We  have  considered  the  application  of  all  these  cases, 
but  have  not  always  referred  to  them.  In  the  end,  Mr.  Jus- 
tice Brandeis'  forceful  dissenting  opinion  in  the  Southwestern 
Bell  Case  may  or  may  not  prevail;!  but  at  present  the 
majority  opinion  is  to  be  accepted  and  followed,  with  all  nec- 
essary implications  from  the  result  which  it  reaches.  The 
Missouri  Commission  had  fixed  the  rate  base  at  $20,400,000. 


*The    line    of    Supremo    Court    Cases,    touching    this    subject,    within    the    last 
year    or    so,     comprises;    Newton    v.     Consolidated    Gas.    Co.  .     258    U.     S.     165, 

42  Sup.  Ct.  264,  66  L.  ed'.  538;  Oklahoma  Natural  Gas  Co.  v.  Oklahoma, 
25S  U.  S.  234,  42  Sup.  Ct.  287,  06  L.  ed .  53S:  Oklahoma  Natural  Gas  Co. 
v.  Oklahoma,  258  U.  S.  234,  42  Sup.  Ct.  2S7,  66  L.  ed.  590;  Galveston  Elec- 
tric Co.  v.  Galveston,  258  U.  S.  38S.  42  Sup.  Ct.  351,  66  L.  ed.  678; 
Houston  v.  Southwestern  Bell  Co..  259  IT.  S.  318.  42  Sup.  Ct.  4S6,  66  L,. 
ed.    961;   "Wichita   R.    R.    &   Light   Co.    v.    Kansas    Commission,    260    U.    S.    4S. 

43  Sup.     Ct.    51,     67    L.    ed.    ;    Oklahoma    Gas    Co.    v.     Commission     (March 

5,    1923)    261    U.    S.    290,    43    Sup.    Ct.    353.    67    L,.    od. ;    Keller  v.    Potomac 

Co.    (April  9,    1923)    261   IT.    S.    428,    43   Sup.    Ct.    445,    67   L.    ed.    ;    Prender- 

gast  v.    New  York   Telephone  Co.    (April   16.    1923)    43    Sup.    Ct.    466,    67   L.    ed. 

;    Southwestern   Bell   Co.    v.    Missouri   Commission    (May   21.    1923)    43    Sup. 

Ct.    544.    67   L.    ed.    ;    Brush    Electric    Co.    v.    Galveston    (June    4,    1923)    43 

Sup.    Ct.    606.    67    L.    ed.    :    Bluefield   Water   Co.    v.    W.    Va.    Com.    (June 

11,    192:!)    43    Sup.    Ct.    675.    67    L.    ed.    ;    Georgia    Power    Co.    v.    Georgia 

Commission    (June  11,    1923)    43    Sup.    Ct.    6S0.    67   L.    ed. 

tWe  can  contribute  to  the  discussion  only  a  reference  to  the  contention 
of  some  economists  that  an  increase  of  100  per  cent,  in  reproduction  costs 
indicates  that  the  dollar  of  return  has  lost  50  per  cent,  of  its  purchasing 
power,  so  that  to  maintain  the  same  actual  return  either  the  rate  base, 
or  the  rate  of  return,  or  both,  must  be  increased.  It  must  further  be 
noted  thai  rate  fixing  involves  three  main  elements — the  rate  base,  the 
proper  rate  of  return,  and  the  operating  cost.  It  is  easy  to  "stabilize"  the 
rate  base  by  adopting  the  "prudent  investment"  theory,  but  the  other  two 
elements    must    remain    unstable    and   fluctuating. 


PUBLIC    SERVICE    COMMISSION  523 

The  steps  by  which  it  had  reached  this  result  were  not  very 
clear,  but  it  apparently  had  given  slight,  if  any,  regard  to 
reproduction  cost.  The  evidence  before  the  court  offered  by 
the  utility  showed  the  reproduction  cost  of  the  physical 
property,  less  depreciation  to  be  $24,700,000,  the  necessary 
working  capital  to  be  $1,050,000,  and  the  cost  of  establishing 
the  business  to  be  $5,600,000.  This  made  a  total  of  $25,- 
750,000  of  physical  property  and  working  capital.  It  appeared 
that  the  Commission  had  thought  proper  to  deduct  $500,000 
from  the  physical  property  for  that  which  was  not  used  or 
useful,  and  to  make  some  deduction  from  the  working  capital. 
It  seems  probable  that,  for  the  purposes  of  the  opinion  but 
without  any  decision  thereon,  the  court  excluded  the  cost  of 
establishing  the  business;  and  then,  upon  the  state  of  proof 
which  we  have  recited,  it  says:  'We  think  the  proof  shows 
that  for  the  purposes  of  the  present  case  the  valuation  should 
be  at  least  $25,000,000.' 

"Particularly  when  we  read  the  dissenting  opinion,  we 
must  construe  the  majority  opinion  as  the  minority  of  the 
court  interpreted  it,  viz.,  as  holding  that,  where  it  stands 
not  impeached  or  attacked  otherwise  than  it  was  in  that 
case,  the  reproduction  cost  is  the  dominating  element  in  the 
fixing  of  the  rate  base;  and  if  a  Commission,  which  leaves 
it  substantially  unimpeached,  fails  to  give  it  that  dominating 
effect,  there  is  an  error  of  law  which  the  court  must  cor- 
rect. The  opinion  in  the  Bluefield  Water  Case  tends  to  con- 
firm this  construction  of  the  Southwestern  Bell  Case.  The 
rate  base  made  by  the  Commission  was  set  aside  because  due 
regard  had  not  been  given  to  reproduction  cost.  The  court 
did  not  undertake  to  say  just  what  'proper  consideration' 
would  be.  It  did  not  think  that  the  circumstances  called 
upon  it  to  say,  as  it  did  in  the  Southwestern  Bell  Case,  what 
the  minimum  permissible  valuation  was.  Possibly  this  was 
for  the  reason  that  the  appeal  was  from  the  state  court,  and 
the  state  court  had  so  obviously  adopted  the  theory  of  his- 
torical costs  that  to  correct  that  error  in  general  terms  was 
thought  sufficient. 

"Nor  do  we  find  anything  inconsistent  with  this  view 
in  the  opinion  in  the  Georgia  Power  Case.  It  affirms  only 
that  the  reproduction  cost  at  the  date  of  inquiry  is  not  nec- 
essarily controlling.  The  reproduction  valuation  was  made 
at  the  end  of  1921 — about  the  peak  of  high  costs.  The  com- 
pany claimed  this  value  to  be  $9,500,000.  The  Commission 
cut  off  $4,250,000.  $2,000,00,  which  the  company  included, 
was  for  items  obviously  improper.  About  $500,000  was  cut 
off  from  two  items,  upon  findings  which  the  court  approved. 
This  left  the  company's  valuation  of  physical  property  as 
$7,000,000.  It  appeared  that  at  the  time  of  the  trial  court 
hearing  construction  costs  were  reduced,  and  that  the  court 
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below  had  allowed  some  increases  in  the  value  of  the  property 
and  had  given  careful  attention  to  the  whole  matter  of  repro- 
duction value.  The  true  amount  of  accrued  depreciation,  the 
amount  of  fall  in  costs  before  the  hearing,  and  of  the  other 
respects  in  which  the  company's  valuation  was  attacked,  do 
not  appear.  Comparison  of  the  majority  and  minority  opin- 
ions makes  it  clear  that  the  majority  did  not  think  it  was 
departing  from  the  principle  of  the  Southwestern  Bell  de- 
cision, but  rather  was  adhering  thereto. 

"It  is  plain  from  its  exhaustive  report  that  the  Michi- 
gan Commission  in  this  case  followed  practically  the  lines  of 
Mr.  Justice  Brandeis'  dissenting  opinion  in  the  Southwest- 
ern Bell  Case;  and  it  will,  of  course,  be  noted  that  the  action 
of  the  Commission  was  taken  some  time  before  this  opinion 
was  announced.  The  report  of  the  Michigan  Commission  is 
most  painstaking  and  thorough,  and  displays  obvious  intent 
to  deal  fairly  with  the  utility — according  to  the  Commission's 
view  of  the  legal  questions  involved — in  a  degree  which  un- 
fortunately has  been  absent  in  some  cases  in  which  judicial 
review  of  Commission  conclusions  in  other  states  has  been 
sought.  It  will  be  noted,  however,  that,  pursuant  to  a  com- 
mon practice,  the  report  seeks  to  immunize  itself  against 
attack  by  a  careful  declaration  that  no  one  element  is  given 
controlling  effect  in  fixing  the  rate  base,  but  that  actual 
cost,  investment,  capitalization,  reconstruction  cost,  depreci- 
ation, etc.,  are  given,  and  each  is  given,  due  weight  in  reach- 
ing the  final  composite  conclusion.  As  Mr.  Justice  Brandeis 
points  out,  such  a  report,  like  the  general  verdict  of  a  jury, 
suggests  immunity  to  any  attack  which  depends  upon  show- 
ing that  the  Commission  gave  exercise  or  insufficient  force 
to  any  one  element.  We  do  not  see  that  any  otherwise  ap- 
propriate judicial  revision  can  be  escaped  in  this  manner. 
It  is  the  duty  of  the  court  to  determine  the  rate  base  from 
the  evidence  before  it;  and  while  there  must  be  great  hesi- 
tancy in  overturning  a  conclusion  reached  by  the  Commission, 
after  it  has  considered  all  relevant  facts,  neither  presumption 
nor  express  statement  by  the  Commission  that  it  has  given 
clue  weight  to  every  one  can  prevail  against  a  contrary  in- 
ference required  by  the  proofs.J 


+It  is  not  impossible  that  the  Supreme  Court  has,  in  effect,  yieldtd  to 
the  force  of  what  was  said  by  Judge  Learned  Hand,  in  the  Consolidated  Gas 
Case  (D.  C.)  267  Fed.  at  pages  236,  237:  "With  deference,  it  appears  to 
me  to  be  merely  an  abandonment  of  any  attempt  to  deal  intelligently  with 
the  question  to  say  that  cost  of  reproduction  and  the  original  cost  are  each 
elements  to  be  considered.  That  statement  can  mean  nothing  whatever, 
unless  it  is  accompanied  by  a  constructive  rule,  which  will  establish  some 
standard  in  the  ascertainment  of  which  these  may  be  used.  It  would  be 
understandable  to  say  that  the  two  estimates  should  be  averaged,  but  such 
a  rule  could  obviously  command  no  support,  because  it  would  correspond 
to  no  relevant  considerations  of  policy.  Merely  to  leave  the  question  with 
a  caution  that  several  elements  are  to  be  considered  is  to  abandon  any 
effort  to  solve  it."  See  Bluefield  Water  Case,  43  Sup.  Ct.  675,  67  L. 
ed.    . 
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As  we  look  at  the  decision  in  the  telephone  case,  thus 
appraised  and  after  a  study  of  the  opinions  of  the  Missouri 
Commission  and  the  Missouri  Court,  the  commission  pro- 
ceeded to  a  finding  of  value  on  valuations  upon  certain  parts 
of  the  company's  property  taken  in  1913,  1914  and  1916  plus 
additions,  at  current  prices,  to  June  30,  1919,  and  on  theories 
by  it  adhered  to  without  reference  to  the  evidence  presented 
by  the  company  which  stood  practically  unimpeached  in  the 
record.  In  other  words  the  vice  denounced  arose  from  the 
fact  that  the  Missouri  Commission  paid  little  or  no  attention 
to  the  unimpeached  evidence  of  the  company.  Our  conclu- 
sion is  that  reproduction  cost  on  valuation  date  is  not  by 
force  of  any  existing-  judicial  utterance,  the  measure  of  value. 
It  is  a  highly  important  element  which  must  be  given  weight. 
In  some  cases  it  may  be  given  dominant  weight,  for  example, 
where  it  is  not  attacked,  or  where  it  is  not  impeached  by  its 
own  infirmities  or  where  a  plant  is  new.  We  do  not  want  it 
understood  that,  while  we  find  the  prudent  investment  theory 
presented  by  Mr.  Justice  Brandeis  much  more  practical  in 
application  (and,  we  think,  free  from  the  vice  of  confisca- 
tion) that  our  respect  for  it  influences  decision  herein.  Our 
findings  will  demonstrate  the  contrary. 

The  City  of  Billings  failed  to  furnish  any  evidence  as 
to  the  value  of  the  Billings  plant  unless  it  be  the  figures  sub- 
mitted through  the  County  Assessor  of  Yellowstone  County. 
These  figures  represent  the  value  of  the  plant  for  tax  pur- 
poses. It  is  our  judgment  that  they  are  of  no  consequence 
here,  and  we  are  moved  to  this  conclusion  by  our  former  de- 
cisions, notably,  City  of  Poplar  vs.  Speed  Electric  Company, 
15  M.  U.  R.  334,  P.  U.  R.  1922-B  367,  wherein  we  said: 

"The  effort  to  influence  judgment  by  offering  copies  of 
the  company's  property  return  for  purposes  of  taxation,  and 
the  county  assessor's  assessment  of  such  property  must  be 
repected.  These  values  have  little,  if  any,  bearing  on  a  valua- 
tion for  rate  making  purposes.  There  is  no  authority  for  the 
doctrine  that  an  appraisal  for  taxation  is  necessarily  a  proper 
valuation  for  rate  purposes.  Tax  laws  differ  widely  and  the 
bases  of  appraisals  are  many.  It  is  needless  to  say  that 
precedents  as  to  appraisal  for  tax  purposes  are  of  no  im- 
portance in  considering  valuations  for  public  purchase,  rate- 
making  or  capitalization.'  1  Whitten  9,  and  see  Sees.  7  to 
11  in  that  book,  and  Sees.  1005  and  1006  in  the  1914  supple- 
ment. In  rejecting  evidence  of  assessments  as  bearing  on  the 
'fair  value'  of  railroad  property  in  a  rate  proceeding,  the 
Supreme  Court  of  the  United  States  said: 

'It  cannot  be  regarded  as  sufficient  to  introduce  assess- 
ments, or  valuations  made  for  the  purposes  of  taxation ;  and 
this  is  particularly  true  when  the  principles  governing  the 
assessments  are  not  properly  shown,  and  for  all  that  appears 
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they  may  have  rested  upon  methods  of  appraisment  which 
would  be  inadmissible  in  ascertaining  the  reasonable  value 
of  the  property  as  a  basis  for  charges  to  the  public'  Missouri 
Rate  Cases,  230  U.  S.  474. 

"Since  Montana's  'full'  or  'true'  'cash  value'  basis  for 
taxation  (Se.  2502,  R.  C.  1907)  seems  to  be  built  upon  the 
theory  of  market  value,  and  it  is  now  generally  recognized 
that  market  value  should  not  serve  as  a  controlling  basis  for 
rate-making  (1  Whitten,  Ch.  Ill,  and  1914  Supplement  Ch. 
Ill),  the  remarks  of  the  court  in  the  Missouri  Rate  cases 
would  seem  to  apply  with  peculiar  force  in  this  jurisdiction. 
In  this  connection  we  do  not  understand  that  the  provisions 
of  Sec.  6,  Ch.  52,  Laws  1913,  require  us  to  look  at  assess- 
ment rolls  as  sources  of  evidence  as  to  value.  The  language 
of  the  section  is  permissive,  not  mandatory." 

It  may  be  that  the  day  is  coming  when  a  valuation  for 
rate  purposes  and  a  valuation  for  tax  purposes  will  produce 
substantially  identical  figures.  It  may  be  that  in  this  very 
case  the  spread  between  the  company's  figures,  hereinafter 
noted,  and  the  assessor's  valuation  of  $184,000,  demands 
more  explanation  than  has  been  offered  in  this  record,  but 
until  the  reasonableness  of  rates  is  measured  by  the  com- 
pany's profits,  i.  e.,  from  a  commercial  standpoint,  rather 
than  by  the  value  of  the  property  dedicated  to  public  serv- 
ice, we  prefer  to  ignore  the  valution  submitted  to  the  asses- 
sor by  the  company  as  well  as  the  final  valuation  made  by 
the  assessor  for  tax  purposes.  If  the  complainant  regards 
our  course  as  erroneous,  we  trust  that  resort  will  be  made  to 
the  courts  for  a  determinative  ruling. 

The  company  made  its  own  inventory  and  appraisal  and 
for  the  public  a  similar  task  was  undertaken  by  our  engineer. 
For  reproduction  purposes  both  engineers  applied  prices  cur- 
rent on  May  1,  1923.  We  shall  omit  consideration  of  all  the 
property  elements  in  service  in  Bridger,  Fromberg  and 
Laurel,  confining  ourselves  to  the  elements  in  the  Billings 
service.    The  various  conclusions  follow: 
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The  Commission's  engineer  finds  a  reproduction  value 
of  the  company's  physical  property  in  Billings,  as  of  May  1st, 
1923,  to  be  $591,931  as  against  $847,622.86  claimed  by  the 
company  for  the  same  items.  The  difference  between  these 
two  valuations,  approximately  $255,691.86,  is  accounted  for 
by  the  fact  that  the  Commission's  engineer  excluded  from 
the  inventory  any  allowance  for  the  water  gas  apparatus 
which  the  company  includes  at  $112,625,  the  gas  works  land 
on  which  rests  the  water  gas  plant  and  which  the  company 
included  at  $5,131.40,  other  land  included  at  $10,192.50,  the 
water  gas  building  included  at  $13,731.20,  and  boiler  building 
included  at  $7,250.00.  All  of  these  items  save  that  designated 
"other  land"  are  part  and  parcel  of  the  artificial  gas  plant. 
The  values  attributed  to  the  artificial  gas  plant  total  $138,- 
738.69  and  with  the  $10,192.50  valuation  put  on  "other  land" 
account  for  $148,831.19  of  the  difference  between  the  two 
engineers. 

The  record  presents  a  conflict  of  opinion  with  reference 
to  admitting  the  artificial  gas  apparatus  and  allied  elements 
in  the  rate  base.  It  must  be  borne  in  mind  that  this  plant 
is  now  partially  dismantled  and  has  not  been  used  or  at- 
tempted to  be  used  in  anywise  since  the  installation  of  the 
natural  gas  service.  Indeed  the  company  has  endeavored  to 
sell  the  plant.  A  witness  for  the  company  states  that  it  is 
capable  of  supplying  600,000  cubic  feet  per  day  of  artificial 
gas   and   that  this   quantity  would   be   sufficient   to    supply 
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the  daily  cooking  demand;  and  he  further  asserted  that 
the  apparatus  could  be  placed  in  operation  in  three  or 
four  days  time.  On  the  other  hand,  it  appears  that  the 
property  is  of  no  present  value  to  the  company,  that  few, 
if  any,  of  the  materials  necessary  for  its  operation  are 
kept  on  hand  and  that  before  it  could  be  put  into  service, 
at  least  three  or  four  days  must  elapse  before  it  could 
be  made  to  produce  artificial  gas  and  even  then  the  plant 
would  not  afford  gas  for  lighting  and  for  fuel.  600,000 
cubic  feet  per  day  is  but  twenty-five  per  cent  of  the 
average  daily  consumption  in  1923,  to-wit:  2,400,000  cubic 
feet.  We  think  the  fact  that  the  company  has  endeavored 
to  sell  the  water  gas  apparatus,  the  fact  that  it  is  not 
connected  as  a  standby,  the  fact  that  the  materials  necessary 
for  its  operation  are  not  at  hand,  and  the  fact  that  the 
apparatus  would  not  begin  to  afford  substitute  service,  in- 
dicates that  the  element  is  not  usable  in  connection  with 
the  service  of  the  Billings  Company,  and  indeed  that  the 
company  recognizes  that  fact  itself.  Consequently  we  strike 
it  and  its  integrated  elements  from  the  rate  base.  (State 
vs.  Public  Service  Commission,  (Mo.)  252  S.  W.  446;  Cedar 
Rapids  Gas  and  Light  Company  vs.  City  of  Cedar  Rapids, 
(la.)  20  Mo.  966;  Municipal  Gas  Company  vs.  Public  Service 
Commission,  186  N.  Y.  S.  541.). 

The  removal  of  these  elements  from  the  rate  base 
leaves  a  difference  between  the  two  engineers  on  approxi- 
mately the  same  property  items  of  $106,760.67.  The  com- 
pany's engineer  estimates  the  value  of  the  mains  at  approxi- 
mately $111,453.94  above  Snell's  figure  and  services  are 
valued  at  approximately  $10,085.46  above  Snell's  figure. 
There  are  other  items  which  Snell  puts  at  a  higher  value 
than  the  company,  for  example,  distribution  land  and  meters. 
These  differences  can,  in  the  main,  be  accounted  for  by 
the  application  of  different  prices  by  the  engineers  to  the 
same  property  elements,  and  this  case  well  illustrates  the 
great  differences  which  may,  and  frequently  do,  result  in 
valuation  proceedings.  Both  of  the  engineers  use  prices  cur- 
rent as  of  May  1st,  1923,  in  the  effort  to  establish  the  repro- 
duction value.  Fortunately,  however,  the  record  furnishes 
some  fact  basis.  The  Billings  Company  has  constructed 
approximately  two-thirds  of  the  value  of  the  present  plant 
in  Billings  since  the  end  of  1921  and  most  of  that  con- 
struction was  completed  by  the  end  of  1922.  Prices  pre- 
vailing in  1923  do  not  differ  materially  from  an  average  of 
the  prices  prevailing  in  1922  and  they  are  sufficiently  con- 
temporaneous to  admit  of  their  use  without  violating  the 
doctrine  that  "estimates  for  tomorrow  cannot  ignore  prices 
of  today."  The  company's  investment  ledger,  photostatic 
copies  of  which  we  have,  presents   real  evidence   of   actual 
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current  prices  covering  installation  of  mains,  services,  meters, 
purchase  of  equipment,  erection  of  buildings,  and  even  the 
acquisition  of  land.  Inspection  of  these  figures  convinces 
us  that  the  prices  employed  by  Snell  are  reliable.  Accord- 
ingly, we  do  not  feel  justified  in  adding  to  his  figure  of 
$591,931.00  for  reproduction-new  any  of  the  $106,760.67  re- 
maining after  elimination  of  the  artificial  gas  plant. 

Again  we  think  it  proper  to  strike  from  the  rate  base 
those  property  elements  included  by  the  company  under  the 
head  of  stoves  department,  building  and  fixtures.  These 
elements  are  not  dedicated  to  and  used  in  the  public  service. 
They  properly  represent  working  capital,  employed  in  the 
private  or  mercantile  part  of  the  company's  business.  And 
while  it  may  be  convenient  both  to  the  company  and  to  cus- 
tomers that  the  same  organization  handle  and  install  stoves, 
furnaces  and  other  fixtures,  these  elements  do  not  repre- 
sent capital  employed  in  the  public  service  proper.  Because 
there  is  no  proof  in  justification  of  the  ledger  figures  for 
organization,  $53,540.66  and  $145,000.00  for  franchise,  we 
eliminate  these  items  from  consideration. 

Depreciation 

The  company  asserts  that  the  cost  of  reproduction-new- 
less  depreciation,  of  the  physical  property  situated  in  Bil- 
lings as  of  May  1,  1923,  is  $670,705.45.  The  company  has 
figured  depreciation  against  each  item  of  physical  property 
involved  except  land  and  the  percentages  applied  vary  from 
five  per  cent,  in  the  case  of  the  telephone  elements  to  fifty 
per  cent,  in  the  case  of  old  unwrapped  street  lines  inherited 
from  the  manufactured  gas  system.  The  company's  conclu- 
sion is  that  accrued  depreciation  amounts  to  20.41522  per 
cent  of  cost  of  reproduction.  Snell  made  a  condition  study 
of  the  property,  from  which  he  arrived  at  the  physical  condi- 
tion of  the  plant  on  the  same  day  and  as  a  consequence  his 
reproduction  value  of  $591,931  for  the  physical  property  (in- 
cluding land)  is  decreased  to  approximately  $470,000  (ex- 
cluding land).  Expressed  in  percentage,  Snell  concludes 
the  physical  property  is  in  80.9  per  cent  condition.  He 
finds  that  the  property  items  were  depreciated  from  40 
per  cent  in  the  case  of  transportation  equipment  to  3.0  per 
cent  in  the  case  of  buildings.  There  is  little  difference  on 
the  subject  of  accrued  depreciation,  1.31  per  cent.  Taking 
80.24  as  the  mean  judgment,  we  find  then  that  the  physical 
property  (less  land)  in  the  Billings  service  on  the  basis  of  re- 
production new  less  depreciation,  as  of  May  1st,  1923,  is  of 
the  value  of  $467,383.00,  adding  $9,450  for  the  land  we  have 
$476,833.     We  pass  that  figure  into  the  rate  base. 
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Overhead. 

An  expert  witness  for  the  company,  after  a  study  of  the 
subject,  concludes  that  the  utility  should  be  allowed  fourteen 
per  cent  of  the  net  reproduction  value  of  the  physical  prop- 
erty, that  is  on  the  figure  of  $768,782.55  which  is  the  cost 
of  reproduction-new  less  accrued  depreciation  of  all  the  physi- 
cal property  in  service.  This  percentage  is  made  up  of  a 
number  of  items  and  includes  four  per  cent  for  engineering, 
four  per  cent  for  interest  during  construction,  one  per  cent 
for  construction  liability  insurance,  two  per  cent  for  omis- 
sions and  contingencies  and  three  per  cent  for  legal  and 
organization.  Snell  testifies  that  an  allowance  of  four  per 
cent  of  the  depreciated  value  of  buildings,  mains,  services, 
meters  and  meter  installations  is  fair  for  engineering,  four 
per  cent  of  the  same  value  plus  land  for  interest  during  con- 
struction and  two  per  cent  of  the  same  values  less  meter  in- 
stallations for  omissions  and  contingencies  is  fair,  and,  ac- 
cordingly, he  includes  these  percentages  of  his  figure  as  to 
the  physical  value  of  the  property  in  the  rate  base.  His  total 
allowance  for  these  items  is  $43,307.00,  while  Mason's  tota/ 
allowance  for  overheads  for  all  the  company  property  is 
$107,629.56.  It  is,  beyond  doubt,  proper  to  include  an  allow- 
ance for  legal  and  organization  expense.  And  three  per  cent 
is  generally  taken. 

Following  our  decision  in  the  Great  Falls  Gas  Case,  15 
M.  U.  R.  379,  we  shall  allow  fourteen  per  cent  of  the  repro- 
duction value  less  depreciation,  for  overheads  and  thus  pass 
$67,042.00  into  the  rate  base.  The  percentage  is  calculated 
against  the  depreciated  value  because  the  overheads  that  are 
integrated  into  the  physical  property  must  be  taken  to  de- 
preciate as  that  physical  property  depreciates. 

Working  Capital. 

Witnesses  for  the  company  submit  that  the  sum  of  $65,- 
000.00  is  necessary  to  cover  working  capital  employed  in  the 
public  service  at  Billings.  In  support  of  the  figure  it  is  as- 
serted that  $4,000.00  is  required  for  monthly  payroll,  $21,- 
000.00  to  cover  an  open  bank  account  for  the  purpose  of 
paying  and  discounting  current  bills  and  for  meeting  various 
emergency  expenses;  $20,000.00  to  cover  value  of  pipe  and 
fittings  necessary  to  conducting  the  business  and  $20,000.00 
for  appliances  used  in  securing  and  serving  customers,  such 
as  stoves,  furnaces,  furnace  burners,  etc.  It  is  stressed  that 
Billings  is  a  large  distance  from  the  central  markets  and 
that  consequently  it  is  necessary  to  carry  larger  stocks  than 
would  ordinarily  be  the  case.  It  is  explained  that  the  com- 
pany reads  its  meters  on  or  about  the  20th  of  each  month, 
that  statements  are  rendered  on  the  first  of  the  month  fol- 
lowing, that  customers  have  ten  days  within  which  to  pay 
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their  bills  before  application  of  penalty,  that  accounts  are  not 
delinquent  until  ten  days  more  and  after  that  time  the 
shut-off  privilege  is  not  exercised  short  of  from  five  to  ten 
days.  From  this  it  is  concluded  that  the  company  is  obliged 
to  carry  its  customers  for  gas  consumed  for  thirty  to  sixty 
clays.  Our  engineer  calculates  the  necessary  working  capital 
on  the  basis  of  one-eighth  of  the  total  operating  expenses 
of  the  company  for  the  year  1922.  He  finds  that,  normally, 
the  company  furnishes  gas  for  about  forty  days  during 
which  time  it  does  not  receive  any  revenue  therefor,  but 
must,  of  course,  meet  the  expenses  of  that  service.  There 
would  be  about  nine  such  periods  in  a  year  but  in  order  to 
err  on  the  side  of  safety  the  year  is  divided  into  eight  periods 
and  expenses  necessary  to  be  incurred  for  each  period  are 
found  by  taking  one-eighth  of  production,  distribution,  com- 
mercial, general,  undistributed  and  tax  expenses.  This  process 
results  in  setting  up  the  sum  of  $30,877.  We  are  satisfied 
that  the  latter  sum  represents  a  fairer  set-up  for  working 
capital  than  the  $65,000.00  proposed  by  the  company.  As  we 
have  heretofore  indicated,  the  mercantile  side  of  the  busi- 
ness has  no  place  in  this  case,  and  hence  we  can  eliminate 
$20,000.00  to  cover  the  stock  of  appliance  supplies.  Again, 
we  are  satisfied  that  since  the  company  occupies  in  excess 
of  95  per  cent  of  the  field  in  Billings,  that  not  to  exceed 
$10,000.00  is  sufficient  for  a  supply  of  pipe  and  fittings  nec- 
essary for  conducting  the  business.  Applying  SnelPs  process 
to  the  1923  expenses  we  find  a  figure  of  $35,048  and  this 
we  adopt  for  working  capital. 

Going  Concern  Value. 

Here,  as  usual,  the  record  presents  a  sharp  conflict. 
The  city  contends  that  no  going  concern  value  whatsoever 
should  be  allowed  the  gas  company  in  this  case.  On  the  other 
hand  it  is  contended  by  the  utility  that  $150,000.00  should 
be  allowed  to  cover  going  value.  This  claim  is  made  on  the 
ground  that  the  Billings  Gas  Company  has  been  in  operation 
about  eleven  years  and  so  far  as  the  records  show  has  not, 
during  that  entire  time,  made  any  money,  and  the  contention 
is  that  these  losses  and  indeed  all  deficits  under  an  assumed 
fair  return  through  the  past  years,  should  be  set  up  as  part 
of  the  rate  base.  This  is  the  familiar  claim  that  previous 
losses  should  be  capitalized.  To  concede  this  would  be  to 
guarantee  income  and  would  raise  a  correlative  duty  to  ac- 
count for  earnings  beyond  what  were  reasonable  in  the  past. 
A  rate  established  as  reasonable  whether  by  the  company  or 
by  the  commission,  is,  after  all,  a  mere  prophecy  and  the 
returns  assumed  thereunder  are  not  guaranteed  by  the  Com- 
mission or  by  the  public.  Whether  the  rate  actually  yields 
more  or  less  than  a  fair  return  during  the  continuance  of  the 
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business  is  a  risk  of  the  business.  There  is  no  suggestion 
here  that  the  company  has  been  required  to  bear  losses  by 
reason  of  erroneous  decisions  of  the  Commission,  or  indeed 
of  the  courts.  For  aught  that  appears  the  law  has  been 
obeyed  in  the  fixation  of  rates  reasonable  when  established 
and  if  its  operation  has  been  overcome  by  hard  circumstances 
the  public  may  not  be  charged  with  the  deficits.  It  used  to 
be  the  fashion  to  rely  on  Des  Moines  Gas  Company  vs.  Des 
Moines,  238  U.  S.  153,  in  justification  of  an  allowance  for 
going  concern  value  and  we  have  heretofore  blindly  followed 
being  more  anxious  not  to  offend  than  to  insist  on  proper 
evidence  of  such  value,  but  since  the  opinion  in  Galveston 
Electric  Company  vs.  Galveston,  258  U.  S.  388,  decided  April 
10,  1922,  indicating  that  capitalization  of  accrued  losses  is 
not  a  proper  measure  of  going  value  reason  again  asserts 
herself  by  demanding  intelligent  proof  of  the  element. 

In  the  Galveston  case  it  is  said: 

"The  fact  that  a  utility  may  reach  financial  success  only 
in  time  or  not  at  all  is  a  reason  for  allowing  a  liberal  return 
on  the  money  invested  in  the  enterprise ;  but  it  does  not  make 
past  losses  an  element  to  be  considered  in  deciding  what  the 
base  value  is  and  whether  the  rate  is  confiscatory.  A  com- 
pany which  has  failed  to  secure  from  year  to  year  sufficient 
earnings  to  keep  the  investment  unimpaired  and  to  pay  a 
fair  return,  whether  its  failure  was  the  result  of  imprudence 
in  engaging  in  the  enterprise,  or  of  errors  in  management,  or 
of  omission  to  exact  proper  prices  for  its  output,  cannot  erect 
out  of  past  deficits  a  legal  basis  for  holding  confiscatory  for 
the  future  rates  which  would,  on  the  basis  of  present  repro- 
duction value,  otherwise  be  compensatory.  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  1,  14,  53  L.  ed.  371,  380,  29 
Sup.   Ct.  Rep.   148. 

"Nor  is  there  evidence  in  the  record  to  justify  the  mas- 
ter's finding  that  a  business  brought  to  successful  operation 
'should  have  a  going  concern  value  at  least  equal  to  one- 
third  of  its  physical  properties.'  Past  losses  obviously  do  not 
tend  to  prove  present  values.  The  fact  that  a  sometime  los- 
ing business  becomes  profitable  eventually,  through  growth 
of  the  community  or  more  efficient  management,  tends  to 
prove  merely  that  the  adventure  was  not  wholly  miscon- 
ceived." The  present  record  furnishes  no  real  proof  persuad- 
ing to  an  allowance  for  going  value.  We,  therefore,  omit 
any  figures  resting  on  surmise. 

Having  found  the  component  parts  of  the  rate  base  we 
assemble  them  here  for  the  aggregate  figure: 
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(1)  Cost  of  reproduction-new  of  all  physical  property,    except  land,    of 

Billings  Gas  company  devoted   to  public  service  in   Billings,    as 

of   May   1st.    1923,    less   accrued    depreciation $467  3S3 

Ijand    9^450 

(2)  Additions    to    physical    plant    from    date    of    inquiry    to    December 

31st,      1923     10,834 

( :: )     Overheads 

(a)  Legal   and   Organization ) 

(b)  Engineering (  fi-  0,9 

(c)  Interest    during   Construction f   " 

(d)  Omissions    and    Contingencies ) 

(1)     Working   Capital  35.04S 

RATE    BASE    $589,757 

Annual  Requirements  for  Depreciation. 

The  company  claims  that  approximately  ten  per  cent  of 
the  value  of  the  physical  property  should  be  set  aside,  an- 
nually, for  depreciation  or,  on  the  depreciable  base  by  it  em- 
ployed, $68,908.64.  Snell  has  worked  out  what  he  terms  "an 
equated  annual  rate",  which  he  applies  to  the  value  of  the 
depreciable  property  in  service.  His  equated  percentage  is 
8.28  per  cent  and  he  applies  this  against  a  base  of  $522,179, 
representing  the  value  of  depreciable  property  in  Billings, 
giving  $43,252  as  the  annual  requirement.  It  is  manifest 
that  there  is  very  little  difference  in  these  judgments  as  to 
the  annual  rate  of  depreciation.  In  our  opinion,  the  only 
question  that  could  arise  is  as  to  the  property  items  which 
should  be  included  in  the  depreciable  base.  We  shall  allow 
for  all  the  items  of  physical  property  less  the  land.  Counsel 
for  the  city  emphasizes  the  propriety  of  keeping  this  allow- 
ance at  a  sum  no  more  than  may  be  required  to  replace  the 
worn  out  parts  of  the  plant.  Our  uniform  system  of  accounts 
specifies  the  purposes  for  which  this  set  up  is  made  in  the 
case  of  artificial  gas  plants,  as  follows: 

"Every  public  utility  shall  carry  a  proper  and  adequate 
Depreciation  Reserve  to  cover  the  full  replacement  of  all 
tangible  capital  in  service.  There  shall  be  opened  a  Depre- 
ciation Account  to  which  shall  be  charged  monthly,  crediting 
the  Depreciation  Reserve,  an  amount  equal  to  one-twelfth  of 
the  estimated  annual  depreciation  of  the  tangible  capital  in 
service  of  the  utility,  or  as  near  that  amount  as  the  finances 
of  the  property  will  permit.  Tangible  capital  comprises  all 
land  and  its  improvements  and  all  interest  in  land  the  term 
of  enjoyment  of  which  is  one  year  or  more  from  the  date  of 
grant,  buildings  and  structures  and  all  equipment  and  ap- 
paratus used  and  useful  in  the  operation  of  the  gas  utility 
service  and  having  an  expectation  of  life  of  more  than  one 
year.  Hand  and  other  small  portable  tools,  because  of  their 
liability  to  loss  and  theft,  are  to  be  treated  as  part  of  the 
operating  expenses  of  the  year  in  which  they  were  purchased. 
The  estimate  here  required  shall  be  made  upon  a  rule  de- 
signed to  effect  bv  its  uniform  application  during  the  life  of 
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the  tangible  capital  in  service,  a  charge  into  operating  ex- 
penses of  the  total  original  cost  of  such  capital,  less  its  sal- 
vage or  scrap  value  upon  retirement. 

"When  any  building,  structure,  machine,  facility  or  unit 
of  equipment  which  at  the  time  of  its  construction  or  installa- 
tion was  classified  as  tangible  capital  becomes  through  wear 
and  tear  economically  irreparable,  the  substitute  therefor, 
having  substantially  no  greater  capacity  than  the  unit  for 
which  it  was  substituted,  shall  be  charged  to  the  Deprecia- 
tion Reserve  Account. 

"When,  however,  the  building,  structure,  machine,  facil- 
ity or  unit  substituted  has  a  substantially  greater  capacity 
than  that  for  which  it  was  substituted,  the  cost  of  substitu- 
tion of  one  of  the  same  capacity  as  the  unit  replaced  shall 
be  charged  to  the  Depreciation  Reserve  Account,  and  the  re- 
maining cost  of  the  actual  substitution  shall  be  charged 
to  the  appropriate  Construction  and  Equipment  Account. 
The  details  of  the  deduction  on  account  of  depreciation  and 
the  basis  thereof  will  be  called  for  in  the  annual  report  to  the 
Public  Service  Commission."  There  would  seem  to  be  no 
difference,  in  principle,  where  a  natural  gas  plant  is  involved. 

Beyond  legitimate  question  the  business  of  supplying 
natural  gas  is  extremely  hazardous,  not  alone  because  of  the 
ever  present  risk  of  cessation  of  supply,  but  because  of  the 
great  care  required  to  handle  a  commodity  fraught  with 
danger  to  human  life.  In  common  with  Commissions  through- 
out the  country,  we  have  heretofore  recognized  that  these 
matters  impelled  liberal  reserve  for  depreciation.  The  in- 
stant record  assigns  no  reason  for  departure  from  precedent 
in  this  regard.  Consequently  we  shall  allow  an  annual  set-up 
of  8.28  per  cent  on  all  the  elements  of  physical  property  in 
place  on  December  31,  1923,  plus  overheads  applicable  thereto, 
less  land,  taken  at  their  present  state,  that  is,  reproduction 
new  less  accrued  depreciation,  or  $45,147.  It  plainly  appears 
that  the  company  is  setting  up  a  much  larger  annual  re- 
serve than  that  claimed  at  the  hearing.  In  1923,  $79,595 
was  set  aside  for  the  Billings  branch,  or  at  the  rate  of  ten 
per  cent  of  the  investment  figure  to  December  31,  1923;  i.  e., 
$792,761.61,  which  includes  $198,540.66  for  organization  and 
franchises.     This  amount   is   excessive. 

Revenues  and  Expenses. 

It  was  phophesied  at  the  hearing,  that  the  Billings  Gas 
Company  would  sell  1,000,000,000  cubic  feet  of  gas  during 
the  year  1923.  The  results  of  operations  in  that  year  are 
now  before  us  in  their  entirety  and  the  records  show  that 
the  company  sold,  during  1923,  952,521,800  cubic  feet  of  gas 
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in  Billings,  Bridger,  Fromberg  and  Laurel.  Of  this  amount 
Billings  consumed  870,058,100  cubic  feet.  The  actual  opera- 
tions of  the  Billings  branch  of  the  company  are  reflected  in 
the  following  statement: 


REVENUES 


BILLINGS 
BRANCH 


Jan.  1,  1923 

to 
Dec.  31, 1923 


Gas    Sales— No.    M.    cu.    ft |  870.05S.1 

i  las    Sales— Value    j  355,380.46 

Premium    Billed    |  4,477.58 

Penalty    Collected    • : J  2,619.95 

|  362,477.99 

Less   Refunds,    Corrections,    etc I  1,016.90 

NET    GAS    SALES— OPERATING    REVENUES    I  361,461.09 

Avg.    per    M.    Cu.    Ft |  .415 

EXPENSES  | 

Cost   of   Gas [  212,  707.  24 

Avg.    per   M.    Cu.    Ft |  .244 

DISTRIBUTION     EXPENSES 

Remove    and    Reset    Meters    |  1,270.71 

Meter    and    Fit.    Dept.     Sup.    and    Exp |  1,080.02 

Customers     Premises     Exp j  2,  865.  SI 

Distribution    System    Labor    |  1,096.93 

Distribution    System    Sup.    and    Exp. j  29.35 

Maintenance    of    Mains    |  344.64 

Maintenance    of    Meters    |  1,353.25 

Maintenance   of   Services   I  226.86 

Maintenance   of   Dist.    Sys.    Bldgs |  158.00 

] 

Sub-total    _ |  S,  515. 57 

Avg.     per    M.     Cu.     Ft |  .010 

I 
COMMERCIAL    EXPENSES 

Collection    Sup.     &    Exp I  31.92 

Collection     Salaries     I  1,123.03 

Read    Meters    and    Deliver    Bills    |  2. 372. 68 

Uncolloetable    Accounts    |  540.00 

Promotion    of    Business    Salaries    j  1.339.24 

Promotion    of    Business    Sup.    and   Exp |  2,206.45 

! 

Sub-total    I  7.613.32 

Avg.    per   M.    Cu.    Ft I  .009 

GENERAL    EXPENSES 

Salaries    of    General    Officers    '. I  5,106.67 

Salaries   of   General    Office    Clerks    I  17.186.97 

Office    Rent    I  4,200.00 

Misc.     Gen.    Office    Sup.     and    Exp !  1,279.80 

Legal     Expense     |  1,297.45 

Misc.     General    Expense    I  5. 452. ST 

Maint.     General    Office    Equipment    I  61.25 

Sub-total     I  34,585.01 

Avg.    Per    M.    Cu.    Ft I  .039 

I 
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BILLINGS 
BRANCH 

REVENUES  Jan. 1.1923 

to 
Dec. 31,1923 


UNDISTRIBUTED    EXPENSES  | 

Injuries    and    Damages    I  167.15 

Insurance      I  2.821.24 

Stationery    and    Printing    I  2,497.28 

Warehouse     Labor     I  1  •  733 .  35 

Warehouse    and    Storeroom    Exp I  937.24 

Maintenance    Utility    Equipment     I  1,567.05 

Operation     Utility    Equipment     I  1,881.77 

Taxes     I  5,359.59 

I 

Sub-total     I  16.964.67 

Average    per    M.     Cu.    Ft I  -019 

DEPRECIATION    I  79,595.00 

Avg.    per   M.    Cu.    Ft I  -091 

TOTAL     UNDISTRIBUTED     EXPENSES     I  96,559.67 

Avg.    per   M.    Cu.    Ft I  -HO 

GRAND    TOTAL    EXPENSES    I  359,980.81 

TOTAL     REVENUES     I  361 .  461 .  09 

TOTAL    EXPENSES     I  359.980.81 

NET    AVAILABLE    FOR    RETURN    |  $     1.4S0.28 


We  do  not  find  that  any  of  the  above  figures  for  oper- 
ating expenses  will  submit  to  diminution.  Allowing  our  de- 
preciation set-up  of  $45,147  against  the  company's  $79,595.00, 
we  find  the  annual  requirements  before  a  fair  return  to  be  as 
follows:  Operating  expenses  $275,026.22,  Depreciation  $45,- 
147,  Taxes  $5,3i9.59. 

These  requirements  total  $325,532.81.  Assuming  that 
sales  in  1924  will  recruit  about  the  same  revenues  as  were 
received  in  1923,  and  there  is  nothing  now  to  indicate  other- 
wise, we  find  that  the  amount  available  for  net  return,  or  the 
difference  between  the  assumed  revenues  and  assumed  ex- 
penses, is  $35,928.28,  or  6.1%  on  the  rate  based  established 
by  the  Commission.  Under  present  conditions  obtaining  in 
Billings  and  elsewhere  in  Montana,  we  are  of  opinion  that  this 
return  is  sufficient  and  consequently  a  majority  of  the  Com- 
mission declines  to  grant  any  increase  in  rates.  The  entire 
Commission  declines  to  grant  any  decrease  in  rates. 

A  study  of  the  actual  consumption  of  gas  for  the  year 
1923  of  Billings  shows  the  following  results: 
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The   actual   revenue   received   from    consumption    under 
each  step  of  the  present  rate  for  the  year  1923,  is  as  follows : 


Consumption 

Rate 

Per  Cent 

Amount 

544,205.1 

.50 

62.54S    | 

$272,102.55 

54,014.6 

.45 

6.20S   I 

24.306.57 

33,025.0 

.40 

3.796 

13,210.00 

23,209.2 

.35 

2. 668 

8,123.22 

16,360.9 

.30 

1.880 

4,908.27 

12,435.0 

.25 

1.429 

3,108.75 

31,996.6 

.20 

3.678 

6,399.32 

154,811.7 

|                       .15 

|                   17.793 

23,221.75 

870. 058.1 

100. 

The  prescription  of  appropriate  rates  for  the  Billings 
service  is  not  an  easy  task.  The  accepted  method  of  building 
rates  for  most  public  utilities  is  that  the  cost  should  decrease 
as  consumption  increases  in  recognition  of  the  fact  that  it 
costs  progressively  less  to  furnish  a  larger  quantity  than  a 
smaller  quantity.  In  the  case  of  natural  gas  utilities  how- 
ever, there  has  necessarily  been  adopted  to  some  extent  in  the 
mid-continent  fields,  what  is  known  as  an  inverted  block 
schedule,  that  is  a  schedule  whereby  the  larger  consumer 
is  charged  more  than  the  smaller  consumer.  This  schedule 
is  justified  on  the  theory  that  natural  gas  should  be  con- 
served by  discouraging  its  use  in  manufacturing  and  other 
uses  demanding  great  quantities  of  the  commodity  and  that, 
restricted  to  domestic  uses,  widespread  household  consump- 
tion of  smaller  quantities  should  be  encouraged.  We  had 
hoped  that  it  would  prove  feasible  to  work  out  some  such 
schedule  for  the  City  of  Billings,  but  an  analysis  of  actual 
consumption  for  the  year  1923  forbids  any  attempt  at  an 
inverted  block  schedule.  This,  for  the  reason,  that  prac- 
tically two-thirds  of  the  consumption  occurs  under  the  first 
block  of  the  schedule  namely,  the  100,000  cubic  feet  block. 
This  block  and  the  two  following  it  furnish  75  per  cent  of  the 
revenue  for  the  Billings  utility.  There  is,  relatively  speak- 
ing, little  demand  for  gas  for  manufacturing  purposes.  The 
consequence  is  that  those  who  use  the  gas  must  pay  for  it, 
and  that  use  occuring  among  householders  and  there  being 
no  opportunity  to  shift  the  burden  to  industrial  users,  the 
revenues  must  be  obtained  from  the  former  class. 

The  suggestion  made  in  the  city's  complaint  that  there 
is  a  substantial  quantity  of  gasoline  in  each  1,000  cubic 
feet  of  gas,  said  to  be  3.3  gallons,  which  should  be  extracted 
for  efficiency  sake,  and  the  value  thereof*  credited  to  the 
operation  of  the  Billings  plant,  thereby  reducing  the  cost  of 
gas  to  Billings  customers,  is  utterly  without  merit.  A  care- 
ful analysis  of  the  natural  gas  furnished  the  Billings  Com- 
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pany  by  the  Gallatin  Company  shows  that  there  is  less  than 
0.10  gallons  of  gasoline  per  1,000  cubic  feet  of  gas.  The 
analysis  follows: 

Specific     Gravity  0.619 

Methane    anil    ethane       07.5% 

Oxygen 0.2 

Olefins    0.1 

Carbon     Monoxide     0.0 

Carbon     Dioxide     0.0 

Nitrogen     (etc.)     .....  2.2 

100.0% 

British  thermal   units   per  cu.    ft.    at  S  oz.    pressure  and   60°   F 1050 

Gasoline   per   1,000   cu.    ft.    of   gas Less    than    0.10    gallon 

Out  of  nearly  4,000  individual  customers  of  the  utility 
in  Billings,  less  than  half  a  dozen  complained  at  the  hearing 
respecting  deficiencies  in  the  service.  We  are  satisfied  that 
the  Billings  plant  is  conducted  as  economically  and  efficiently 
as  any  natural  gas  plant  in  the  country.  Since  the  use  of  the 
commodity,  new  to  Billings  residents,  the  few  service  com- 
plaints lodged  against  the  company  is  most  remarkable  and, 
to  our  mind  indicates  a  high  sense  of  public  responsibility. 
Beyond  doubt  the  rapid  increase  of  customers  from  2102  in 
January  1922  to  4.011  in  December  1923,  evidences  general 
satisfaction. 

Considerable  speculation  has  been  indulged  in  as  to  the 
relative  values  and  merits  of  natural  gas  and  coal.  Bear 
Creek  egg  coal,  carrying  approximately  11,500  B.  T.  Us.  per 
pound,  cost  $9.00  per  ton  in  the  Billings  market,  delivered  to 
consumers'  bins  on  February  1st;  the  lump  coal  $10.00  per 
ton.  Owl  Creek  coal  carries  12,500  B.  T.  Us.  per  pound ;  it 
cost  $10.75  per  ton  for  the  lump  grade  on  the  same  date. 
The  natural  gas  furnished  by  the  defendant  utility,  con- 
tains, on  an  average,  $1,025,000  B.  T.  Us.  per  1,000  cubic 
feet.  Translating  a  ton  of  coal  into  its  British  Thermal 
Unit  values,  we  find  that  one  ton  of  Bear  Creek  egg  or  lump 
coal  contains  23,000,0000  British  Thermal  Units,  while  one 
ton  of  Owl  Creek  lump  coal  contains  25,000,000  British  Ther- 
mal Units.  The  quantity  of  gas  necessary  to  provide  the 
same  number  of  British  Thermal  Units,  against  the  Bear 
Creek  coal  is  22,439  cubic  feet  and  against  Owl  creek,  24,390 
cubic  feet.  The  result  is  that  the  Bear  Creek  egg  or  lump 
coal  may  be  purchased  at  $9.00  or  $10.00  per  ton,  respec- 
tively, while  a  quantity  of  gas  containing  the  same  number 
of  British  Thermal  Units  will  cost  $11.22.  The  Owl  Creek 
lump  coal  will  cost  $10.75  and  a  quantity  of  gas  containing 
the  same  number  of  British  Thermal  Units,  to-wit,  25,000,000, 
will  cost  $12.19.  Of  course,  when  a  user  stops  to  consider  the 
cleanliness  of  natural  gas,  the  relief  from  furnace  cleaning, 
stoking,  carrying  ashes  and  ash  and  clinker  disposal,  natural 
gas  is  much  preferable  and  less  costly  even  where  the  com- 
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parison  is  against  a  single  ton  of  coal.  As  consumption  of 
coal  or  gas  increases  the  comparison  rapidly  progresses  in 
favor  of  natural  gas  on  a  scale  of  dollars.  An  appropriate 
order  will  be  entered. 

ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  Building,  at  Helena, 
Montana,  on  February  19th,  1924,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  there  came  before  the 
Commission,  for  final  decision,  the  matter  of  the  complaint 
of  the  City  of  Billings,  Montana,  a  municipal  corporation,  vs. 
Billings  Gas  Company,  a  corporation,  Gallatin  Natural  Gas 
Company,  a  corporation,  The  Midwest  Refining  Company,  a 
corporation  and  Ohio  Oil  Company,  a  corporation,  all  in 
Docket  No.  837,  and  now  this  matter  being  before  the  Com- 
mission upon  the  complaint  of  the  City  of  Billings,  Montana, 
and  the  separate  answers  thereto  of  the  respective  de- 
fendants, and  a  full  investigation  of  all  the  matters  and 
things  involved  having  been  had,  including  public  hearing 
herein  on  June  26th,  1923,  where  all  persons  interested  ap- 
peared or  had  full  opportunity  to  appear,  and  now  the  Com- 
mission being  duly  advised  in  the  premises  after  compre- 
hensive inquiry,  and  having  this  day  filed  of  record  its  find- 
ings and  conclusions  herein  by  way  of  formal  report,  which 
report  is  hereto  attached  and  of  this  order  made  a  part, 

IT  IS  THEREFORE  ORDERED  as  follows,  to-wit: 

(1)  That  the  application  of  the  City  of  Billings,  Mon- 
tana, a  municipal  corporation,  for  a  reduction  in  the  rates  at 
which  gas  is  furnished  to  customers  in  said  city  by  the 
Billings  Gas  Company,  be  and  the  same  is  hereby  denied. 

(2)  IT  IS  FURTHER  ORDERED  That  the  application 
of  the  Billings  Gas  Company,  one  of  the  defendants  herein, 
for  an  increase  in  the  rates  at  which  it  furnishes  natural  gas 
to  customers  in  the  City  of  Billings,  Montana,  be  and  the 
same  is  hereby  denied. 

(3)  IT  IS  FURTHER  ORDERED  That  the  rates  at 
present  in  force  and  effect,  and  covering  the  service  and 
furnishing  of  natural  gas  by  said  Billings  Gas  Company  to 
customers  in  the  City  of  Billings,  Montana,  shall  continue 
in  force  and  effect,  on  further  trial  for  a  period  of  six 
months  from  the  date  of  this  order.  (Dennis,  Chairman,  dis- 
senting.) 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  acording  to  its  terms. 
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THE  PUBLIC  SERVICE  COMMISSION  OF  MONTANA, 
ON  ITS  INITIAL  MOTION,  PLAINTIFF,  VS.  THE  MOUN- 
TAIN STATES  TELEPHONE  AND  TELEGRAPH  COM- 
PANY,  A   CORPORATION,    DEFENDANT. 

(Docket  No.  835.     Report  and  Order  No.   1377.) 
(Hearing,  Nov.  1,  1923.     Decided,  February  26,  1924.) 

(P.  U.  R.  1924-C— 545.) 

Return — Reasonableness  as  a  whole — Stale-wide  telephone  company. 

1.  A  state-wide  telephone  utility  should  be  valued  and  its 
rates   fixed   upon   a    state-wide   basis. 

Valuation — As  of  present  time. 

2.  The  fair  value  of  utility  property  at  the  time  it  is  being 
used  for  the  public  is  to  be  determined  as  of  the  time  when  the 
inquiry    is    made    regarding    rates. 

Valuation — Measures — Cost. 

3.  The  cost  of  utility  property,  original  or  otherwise,  or  the 
value  of  the  property  at  the  time  it  was  constructed,  does  not 
determine    present    fair    value. 

Valuation — Measures — Reproduction    cost. 

4.  Present  reproduction  cost  is  an  important  element  and  is 
to   be    given    due   weight    in    arriving   at    present    fair   value. 

Valuation — Consideration   of  enhanced   costs. 

5.  The  greatly  enhanced  cost  of  material,  labor,  supplies, 
etc.,  prevailing  at  the  time  of  a  valuation  over  those  costs  operat- 
ing in  1913,  1914,  and   1916  must  be  accorded  weight. 

Valuation — Reproduction  cost  new  as  not  sole  measure. 

6.  The  rate  base  should  not  be  determined  exclusively  upon 
the    theory   of   reproduction   new. 

Valuation — Accrued    depreciation. 

7.  Limitations  on  use  produced  by  deterioration  cannot  be 
ignored  in  the  valuation  of  utility  property  for  rate  making. 

Depreciation — Ascertainment    by   inspection    method. 

8.  An  estimate  of  accrued  depreciation  by  personal  observa- 
tion is  preferable  to  various  judgments  by  field  workers  indi- 
rectly appearing   in   a   composite   figure   in   a   valuation. 

Valuation— Overheads — Omissions    and    contingencies — Telephones. 

9.  An  allowance  of  3  per  cent  was  made  for  omissions  and 
contingencies  in  a  reproduction  cost  estimate  of  telephone  property. 
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Valuation — Overheads — Interest  during'  construction. 

10.  An  allowance  of  3.30  per  cent  of  the  value  of  physical 
property  of  a  telephone  company  depreciated  was  made  for  in- 
terest   during    construction. 

Valuation — Working   capital — Elements    considered. 

11.  Working  capital  should  include,  ordinarily,  supplies  usually 
required  for  the  current  operation  of  the  business  and  to  meet 
possible  emergencies,  cash  sufficient  to  provide  for  working  ad- 
vances, prepayments,  wages  and  other  expenses  from  the  time  of 
beginning  operations  or  giving  service  until  receiving  payment 
therefor,  and  bank  balances  to  meet  current  requirements  and 
insure   accommodations. 

Valuation — Working    capital — Amount. 

12.  Accrued  experiences  furnish  persuasive  evidence  of  the 
proper  allowance   for   working   capital. 

Valuation — Going  value — Capitalization  of  deficits. 

13.  Deficits  in  return  resulting  from  hard  circumstances  and 
not  by  reason  of  erroneous  decisions  of  the  Commission  or  of  the 
courts  should  not  be  capitalized  as  part  of  the  rate  base. 

Valuation — Going  value — Cost  of  establishing  business. 

14.  An  allowance  was  made  in  the  rate  base  of  a  telephone 
utility  for  the  cost  of  establishing  business  determined  by  a  consid- 
eration of  the  following  items;  (1)  promoting,  organizing  and  financ- 
ing the  company;  (2)  preliminary  and  development  engineering; 
(3)  training  employees  for  telephone  work;  (4)  attaching  the 
business;  (5)  developing  routines,  records  and  instructions;  (6) 
fair    rate    necessary    to    finance    the    undertaking. 

Depreciation — Eight  to  alloAvance. 

15.  The  public  must  pay.  as  part  of  operating  expense, 
for  the  losses  suffered  through  the  current  lessening  in  value 
of  tangible  property  from  wear  and  tear,  from  obsolescence  or 
inadequacy  resulting  from  age,  physical  change,  or  supersession 
by  reason  of  new  inventions,  and  through  destruction  of  property 
by    extraordinary   casualties. 

Depreciation — Determination   of  rate. 

16.  The  rate  of  depreciation  should  be  fixed  so  as  to  dis- 
tribute as  nearly  as  may  be,  evenly  throughout  the  life  of  the 
depreciating  property,  the  burden  of  repairing  and  the  cost  of 
capital  consumed  in  operations  during  a  given  month  or  year  and 
should  be  based  upon  the  average  life  of  the  units  comprised  in 
the  respective  classes  of  property. 

Depreciation — Telephones — Amount. 

17.  The  depreciation  rate  of  a  telephone  utility  was  fixed  at 
5.72   per   cent  of  the   value   of  the   depreciable   property. 
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Return — Operating  Expenses — Payment  to   parent  company — Telephones 

18.  The  relationship  between  an  operating  telephone  com- 
pany and  the  American  Telephone  &  Telegraph  Company  to  which 
it  pays  4%  perecent  of  gross  revenues  for  services  and  instrument 
use  should  not  be  condemned  in  the  absence  of  a  showing  of  facts 
demonstrating,  beyond  a  doubt,  that  the  public  suffers  from  the 
relationship. 

Return— Operating  expenses — Payment  to   supply  company — Telephones 

19.  A  contract  between  a  telephone  utility  and  the  Western 
Electric  Company  for  supplies  was  declared  to  be  free  from 
objection. 

Rates — Telephone — Classification  by  hour  of   use. 

20.  The  classification  of  telephone  service  by  each  hour  of 
the  day,  the  rate  for  the  least  busy  hour  being  the  lowest  rate 
and  there  being  successive  increases  as  the  natural  load  increases, 
is  in  practice  not  feasible  or  justifiable;  but  if  any  classification 
of  service  by  hour  of  use  is  employed,  it  should  not  apply  to 
short  haul  routes  it  should  apply  to  broad  periods,  it  should  apply 
to  period  sufficiently  defined  with  reference  to  load  for  all 
routes  so  that  the  developed  traffic  may  not  create  new  peak 
hours  and  increase  plant  requirements  as  to  any  considerable 
number  of  routes  and  the  classification  should  be  confined  to  those 
classes  of  service  as  to  which  development  in  hours  of  light  load 
will  not  add  disproportionately  to  operating  expenses. 

Rates — Telephones — Toll    classifications — Duration    of    Communication 

21.  Toll  messages  must  be  classified  by  duration  of  communi- 
cation as  expressed  by  length  of  conversation. 

Rates — Telephones — Tolls — Basis    for   differentials — Costs. 

22.  The  correctness  of  differentials  for  various  classes  of 
toll  service  is  determined  fundamentally  by  the  degree  to  which 
they  control  expenses,  through  control  of  development,  and  revenue 
is  not  a  fundamental  factor  in  the  establishment  of  differentials 
but  is  related  to  the  rates  as  a  whole  and  is  determined  by  the 
general  level  of  rates  and  the  development. 

Rates — Telephones — Tolls — Air   line    haul. 

2::.  The  differences  in  conditions  as  respects  demand  and 
cost  effect  a  development  which  underlies  the  classification  of  tele- 
phone toll  service  by  routes,  as  approximately  measured  by  the 
difference   in   air   line   haul   of   the   routes. 

Bates— Telephones — Tolls — Multiples   of  5  cents. 

24.  Economy,  together  with  technical  consideration,  leads 
to  the  establishment  of  toll  rate  differentials  in  multiples  of 
5   cents. 
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Rates — Telephones — Tolls — Person-to-person    service. 

25.  Rates  for  person-to-person  service  are  in  general  made 
25  per   cent  higher  than    rates   for   station-to-station   service. 

Rates — Telephones — Tolls — Report   charge. 

26.  A  report  charge  in  general  is  made  25  per  cent  of  the 
station-to-station  rate. 

Rates — Telephones — Tolls — Night    rates — Person-to-person    service. 

27.  Reduced  night  rates  cannot  be  properly  applied  to 
person-to-person  service,  and  reduced  rates  must  not  apply  to 
the  short  haul  route. 

Rates — Telephones — Tolls — Initial    periods — Overtime    periods. 

28.  The  basic  initial  period  in  a  telephone  toll  rate  schedule 
was  fixed  at  three  minutes  and  standard  overtime  period  at  one 
minute,  this  being  increased  to  five  minutes,  three  minutes  and 
two  minutes  for  5,  10,  15  and  20-cent  initial  station-to-station   rates. 

Rates — Telephones — Tolls — Overtime. 

29.  Overtime  rates  on  toll  calls  were  made  in  connection 
with  three  minute  initial  periods  as  nearly  as  possible  one-third 
the  initial  rate  established. 

Rates — Telephones — Relation   to   Cost. 

30.  Telephone  service  in  various  exchanges  must  be  classified 
for  price  purposes  and  rates  designated  to  obtain  telephone  de- 
velopment of  reasonable  value  to  telephone  patrons  whereby,  in 
the  process  of  producing  this  service  value,  specific  costs  cannot 
be    made   controlling. 

Kates — Telephones — Classification   of  exchanges — Number   of   Stations. 

31.  The  number  of  stations  is  the  most  important  and  easily 
determined  single  factor  of  classification  and  is,  therefore,  the 
primary  basis  of  classification  for  the  purpose  of  grouping  ex- 
changes; and  classifications  should  be  in  steps  wide  enough  to 
avoid  frequent    rate   changes. 

Rates — Telephones — Service  connection  charge. 

32.  The  practice  of  a  telephone  company  in  collecting  a 
service  connection  charge  has  so  demonstrated  its  merit  and  its 
applicability  to   normal  operations  as  to  justify  its  continuance. 

Hates — Reasonableness — Cost   of   serving. 

33.  Reasonable  rates  must  earn  legitimate  operating  ex- 
penses, adequate  depreciation,  taxes,  and  a  return  on  the  fair 
value  of  the  property  devoted  to  public   service. 
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Return — Reasonableness — Attraction    of    capital. 

34.  A  fair  return  is  one  which,  under  honest  accounting  and 
responsible  management,  will  compensate  for  the  value  of  the 
property  employed  in  the  service  and  attract  the  amount  of  the 
investor's  money  needed  for  the  development  and  extension  of 
the   service. 

Return — Reasonableness — Telephones. 

35.  A    return    of    8    per    cent    was    considered    fair,    just,    and 
reasonable   in  the  case   of  a   telephone   utility. 

Rates — Reasonableness — Ability    to    pay — Economic    Conditions. 

36.  Rate  schedules  determined  reasonable  were  not  put  into 
immediate  operation  in  view  of  adverse  economic  and  financial 
conditions   existing  in  the  state. 

Rates — Powers   of  Commissions — Grouping-  of   telephone   exchanges. 

37.  The  Montana  Commission  has  power,  and  it  is  its  duty, 
to  determine  the  classification  of  exchanges  for  the  purpose  of 
fixing  telephone   rates. 

Rates — Telephones — Grouping   of   exchanges — Automatic   change. 

38.  An  exchange  snould  automatically  descend  to  a  lower 
class  or  ascend  to  a  higher  class  when  the  number  of  stations 
becomes  10  per  cent  less  or  10  per  cent  more  than  the  stations 
in   its   class. 

Rates — Telephones — Classification   between    toll    and    exchange    service. 

Discussion  of  the  classification  of  telephone  rates  for  toll 
and   exchange  service. 

Rates — Telephones — Toll  sen  ice — Routes — Messages. 

Discussion  of  the  classification  of  toll  service  by  routes  and 
by    messages. 

Original  investigation  on  the  initial  motion  of  the 
Commission  into  the  reasonableness  of  the  rates,  charges, 
rules,  regulations,  practices  and  service  of  the  Mountain 
States  Telephone  and  Telegraph  Company  within  the  state 
of  Montana,  and  into  the  value  of  the  property  of  said  com- 
pany devoted  to  the  public  service  in  Montana,  and  into  all 
and  singular  the  business  and  affairs  of  said  company  prop- 
erly before  the  commission. 

Appearances:  Milton  Smith  of  Denver,  Colorado,  and 
E.  M.  Hall  of  Gunn,  Rasch  &  Hall,  Helena,  Montana,  for  the 
defendant;  Charles  Martien  for  himsefl,  as  a  patron;  E.  G. 
Toomey,  Counsel  for  the  Commission. 

Before:  The  Commission,  en  banc,  at  Helena. 

By  the  Commission:  Pursuant  to  law  and  in  the  pub- 
lic interest  the  Commission  on  the  22nd  day  of  March,  1923, 
made,  entered  and  published  the  following  order: 
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"WHEREAS,  this  Commission  has  heretofore  initiated 
an  inquiry  into  the  reasonableness  of  the  rates  maintained 
in  Montana  by  the  Mountain  States  Telephone  and  Telegraph 
Company,  and, 

"WHEREAS,  the  House  of  Representatives  of  the  state 
of  Montana  on  the  8th  day  of  February,  1923,  adopted  House 
Resolution  No.  10,  wherein  the  Public  Service  Commission 
of  Montana  was  requested  to  enter  upon  an  inventory  and 
appraisal  and  valuation  of  the  plant  and  equipment  of  all 
telephone  companies  in  the  state  of  Montana,  and  after  a 
thorough  investigation  of  all  the  elements  entering  into  the 
rendering  of  telephone  service  to  the  public,  to  prescribe 
such  rates  as  will  allow  telephone  companies  proper  earnings 
compatible  with  fair  rates  to  the  public,  and, 

"WHEREAS,  under  date  of  February  12th,  1923,  the 
members  of  the  Public  Service  Commission  of  Montana  ad- 
dressed a  letter  to  the  Honorable,  the  members  of  the  house 
of  representatives  of  the  state  of  Montana,  capitol  building, 
Helena,  Montana,  which  communication  is  in  words  and  fig- 
ures as  follows,  to-wit: 

The  Public  Service  Commission  of  Montana  hereby 
acknowledges  receipt,  through  the  Chief  Clerk  of  your 
Honorable  House,  of  House  Resolution  No.  10,  introduced 
by  Honorable  John  T.  Caplis  of  Silver  Bow  County,  and  some 
fifteen  other  members  of  the  House  of  Representatives,  pe- 
titioning this  Commission  on  behalf  of  the  people  of  the  State 
of  Montana  for  a  thorough  investigation  into  the  matter  of 
telephone  rates  and  charges  obtaining  in  this  state. 

'This  Commission  will  proceed  to  make  the  investigation 
by  you  petitioned  for,  and  give  thereto  its  wholehearted 
effort,  to  the  end  that  the  truth  shall  be  developed  and  a 
basis  of  rates  established  in  accordance  with  that  truth,  fair 
to  the  utilities  and  to  the  patrons,  within  the  limitations  and 
restrictions  imposed  by  the  Fourteenth  Amendment  to  the 
constitution  of  the  United  States. 

'In  connection  with  this  matter  the  Commission  respect- 
fully invites  your  attention  to  the  following  facts: 

'(a)  Your  petition  reaches  this  Commission  at  a  time 
several  months  subsequent  to  the  initiation  by  the  Commis- 
sion of  an  inquiry  into  the  reasonableness  of  the  rates  main- 
tained in  Montana  by  the  Mountain  States  Telephone  and 
Telegraph  Company.  The  Denver  office  of  that  company  is 
now  engaged  and  has  for  some  time  past  been  engaged  in 
an  inventory  and  check  of  its  Montana  property  and  this 
work  is  to  be  followed  by  a  field  inventory  and  appraisal 
by  the  engineers  of  the  company,   as   soon   as   a   sufficient 
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force  can  be  gathered  for  the  work  and  sent  into  the  State 
of  Montana.  When  that  inventory  and  appraisal  shall  have 
been  completed,  the  same  will  be  submitted  to  this  Com- 
mission and  inquiry  and  check  will  be  made  by  our  engineer- 
ing staff,  and  with  the  fact  bases  then  developed  we  shall 
call  the  rate  hearing  proper. 

'(b)  The  Mountain  States  Telephone  and  Telegraph 
Company  maintains  78  exhcanges  in  78  Montana  communi- 
ties, in  addition  to  its  toll  lines  throughout  the  state.  In 
addition,  there  are  85  cities  and  towns  in  Montana  served  by 
76  independent  telephone  companies.  Obviously  a  blanket 
investigation,  such  as  is  contemplated  by  your  petition  must 
be  an  undertaking  of  considerable  magnitude,  involvling  a 
large  expenditure  of  time,  effort  and  money. 

'(c)  Frankly,  no  satisfactory  method  has  as  yet  been 
evolved  for  the  ascertainment  and  construction  of  fair  rates 
for  public  utilities,  except  that  which  is  grounded  upon  a 
field  inventory  and  appraisal,  and  no  type  of  public  utility, 
with  the  exception  of  the  railroads,  involves  a  more  com- 
plicated inventory  and  appraisal  than  the  telephone  utility. 
The  magnitude  of  the  underetaking  will  be  readily  under- 
stood if  resort  is  had  to  the  public  reports  of  telephone  cases 
in  states  where  the  legislative  assembly  has  set  aside  suffi- 
cient money  to  insure  a  comprehensive  and  trust-worthy  in- 
vestigation. For  example,  and  to  use  a  western  state  aft 
an  illustration,  we  cite  the  investigation  made  by  the  Public 
Utilities  Commission  of  Colorado  of  the  Mountain  States 
Telephone  and  Telegraph  Company's  business  within  that 
state.  This  investigation  was  commenced  on  the  4th  day  of 
June,  1915,  and  was  not  concluded  until  the  2nd  day  of  July, 
1918,  as  far  as  the  Commission  was  concerned,  and  not 
until  two  years  later  was  the  litigation  involving  the  city 
of  Denver,  which  grew  out  of  the  telephone  inquiry,  closed. 
This  investigation  cost  the  state  of  Colorado  nearly  $68,- 
000.00,  and  the  company  $206,000.00. 

'(d)  Because  of  the  enormous  expense  involved,  wholly 
beyond  the  limits  of  our  appropriation,  but  nevertheless 
responding  to  the  urgency  of  the  situation,  the  Commission 
worked  out  a  scheme  referred  to  in  Paragraph  (a)  above, 
whereby  it  was  determined  to  push  the  expenses  of  the  valu- 
ation, as  far  as  that  was  possible,  on  the  Mountain  States 
Telephone  and  Telegraph  Company,  and,  to  shorten  the 
period  of  inquiry,  it  was  further  decided  to  make  inventories 
and  appraisals  at  certain  representative  points  in  the  state 
and  then  apply  the  results  obtained  at  such  points  to  com- 
munities served  under  identical  or  similar  conditions  making 
allowances  of  course  for  discrepancies,  disparities  and  varia- 
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tions.  The  Commission  now  has  on  hand  nearly  all  of  the 
book  figures  requisite  to  an  intelligent  consideration  of  the 
problem. 

'In  view  of  these  facts  the  Commission  would  be  glad 
to  learn  from  your  Honorable  Body  whether  or  not  the  plan 
already  evolved,  bearing  in  mind  that  a  speedy  inquiry 
seems  to  be  the  object,  meets  with  the  approval  of  peti- 
tioners, and  to  what  extent  it  is  desired  to  push  the  limita- 
tions of  the  inquiry  so  far  as  including  the  so-called  inde- 
pendent companies  (which  are  not,  of  course,  farmers'  mutual 
companies,  for  these  are  not  public  utilities) .  If  a  state-wide 
inventory  and  appraisal  of  the  properties  of  all  companies, 
or  of  the  property  of  the  Mountain  States  Telephone  and 
Telegraph  Company  is  desired,  an  appropriation  for  that 
purpose  must  be  set  aside. 

'Doubtless  a  personal  conference  will  do  much  to  facili- 
tate the  inquiry,  as  it  would  have  avoided  any  occasion  for 
the  resolution,  and  accordingly  we  respectfully  invite  such 
committee  as  may  be  named  by  your  Honorable  Body  to  a 
conference  in  this  matter. 

'Beyond  all  question,  the  subject  is  one  of  great  im- 
portance to  the  people  of  Montana,  and  no  one  knows  that 
any  better  than  your  servants. 

Sincerely  yours, 
(Signed) 

LEE   DENNIS, 

Chairman. 
SAMUEL   M.   ROSS, 
ATTEST:  Commissioner. 

Official  DANIEL  BOYLE, 

(Signed)  E.  G.  TOOMEY,  Commissioner. 

Secretary. 

Being  and  constituting  the  Public 
Service   Commission   of   Montana.' 

"And,  WHEREAS,  no  reply  was  ever  received  to  such 
communication,  or  any  conference  had  as  suggested,  or  any 
further  action  taken  by  said  House  of  Representatives. 

"And,  WHEREAS,  this  Commission  is  of  the  opinion 
that  there  should  be  an  inventory  and  appraisal  of  all  of  the 
plant  and  equipment  of  the  Mountain  States  Telephone  and 
Telegraph  Company  in  the  State  of  Montana,  and  an  investi- 
gation into  all  of  the  business  and  affairs  of  said  company 
in  the  state  of  Montana,  and  into  the  rates,  charges,  rules, 
regulations,  practices  and  service  of  said  Company  in  the 
State  of  Montana,  and  to  the  end  that  said  inventory  and 
appraisal  and  said  investigations  may  be  had  in  a  formal 
case  before  this   Commission ; 
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"IT  IS  HEREBY  ORDERED  That  the  Commission  on 
its  own  motion  shall  and  hereby  does  institute  an  investiga- 
tion into  each  and  every  rate  and  charge  made  by  the  Moun- 
tain States  Telephone  and  Telegraph  Company  within  the 
State  of  Montana,  and  into  the  rules,  regulations  and  prac- 
tices of  said  Company  now  in  effect  within  the  State  of 
Montana ;  and  into  the  services  rendered  by  the  said  com- 
pany within  the  State  of  Montana;  and  into  the  business  and 
affairs  of  the  company  as  they  are  conducted  within  the  State 
of  Montana. 

"IT  IS  FURTHER  ORDERED  That  a  complete  inventory 
and  appraisal  of  the  Company's  plant,  equipment  and  prop- 
erty and  all  other  elemeents  of  value  within  the  State  of 
Montana  be  made  by  the  Company  under  the  direction  of 
this  Commission,  and  that  said  inventory  and  appraisal  be 
taken  in  accordance  with  the  rules  and  instructions,  includ- 
ing the  forms,  to  be  authorized  by  this  Commission,  and  that 
the  said  Company  is  hereby  ordered  to  forthwith,  and  with 
all  possible  dispatch,  take  said  inventory  and  make  said 
appraisal,  and  furnish  all  necessary  information  in  detail 
called  for  in  said  rules,  instructions  and  forms. 

"IT  IS  FURTHER  ORDERED  That  the  Company  and 
its  officers  and  employees  shall  cause  to  be  prepared  and 
submitted  to  this  Commission  such  statements,  documents, 
papers  and  written  evidence  as  will  give  to  this  Commission 
and  to  its  employees  full  information  upon  the  financial 
affairs,  operations,  condition  and  business  of  every  kind 
carried  on  or  conducted  by  said  Company  within  the  State 
of  Montana,  and, 

"IT  IS  FURTHER  ORDERED  That  the  Company  and 
its  officers  and  employees  shall  submit  for  examination  to  the 
Auditor  or  Statistician  of  this  Commission  and  his  assistants, 
insofar  as  shall  be  necessary  for  ascertaining  the  financial  af- 
fairs, operations  anad  condition  of  the  company  for  and  within 
the  State  of  Montana,  the  general  books  and  records  of  the 
Company,  wherever  kept,  and  shall  afford  to  the  said 
Auditor  or  Statistician  free  access  to  all  books  and  records 
of  said  company  pertaining  to  all  of  said  matters  within 
the  State  of  Montana,  and  shall  make  any  and  all  explana- 
tions decided  on  or  necessary  to  enable  said  Auditor  or 
Statistician  to  arrive  at  a  full  and  accurate  determination 
of  any  question  pertaining  to  the  accounts  and  finances  of 
said  Company  within  the  State  of  Montana;  and  that  the 
said  Company,  its  officers  and  employees  shall  prepare  such 
statements  relating  to  the  accounts  and  financial  affairs  of 
said  Company  with  the  State  of  Montana  as  may  be  re- 
quired by  the  said  Auditor  or  Statistician,  and  the  said 
Company  shall  make  and  prepare  in  written  form  such 
statements,  papers,   documents,  writings,   drafts,   maps,   and 
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other  data,  as  in  its  judgment  it  desires  to  or  should  present 
to  the  Commission  to  enable  the  Commission  to  make  a  full 
and  complete  investigation  into  all  of  the  business  and  af- 
fairs of  said  Company  within  the  State  of  Montana. 

"IT  IS  FURTHER  ORDERED  That  said  inventory  and 
appraisal  shall  be  begun  in  the  field  as  soon  as  weather 
conditions  will  permit,  and  be  carried  out  continuously  and 
uninterruptedly  until  the  said  inventory  and  appraisal  shall 
have  been  completed,  and  as  soon  as  the  said  Company  is 
prepared  to  present  said  inventory  and  appraisal  and  other 
evidence  in  this  order  required,  to  the  Commission,  it  shall 
make  known  that  fact  to  the  Commission,  but  in  any  event 
the  same  shall  be  fully  and  finally  completed  and  submitted 
to  said  Commission  by  said  Company,  on  or  before  Wednes- 
day, August  1st,  1923,  and  thereupon  the  Commission  will 
set  a  date  for  a  public  hearing  upon  said  matters,  and  give 
notice  to  the  public." 

Following  the  service  of  this  order  the  Mountain  States 
Telephone  and  Telegraph  Company,  hereinafter  referred  to 
as  the  Company,  immediately  commenced  to  work  on  an  in- 
ventory and  appraisal  of  the  company's  plant  in  the  State 
of  Montana  and  on  the  preparation  of  all  other  data  and  in- 
formation required  by  said  order.  The  nature  of  the  com- 
pany's work  responsive  to  the  order  will  be  detailed  in 
the  pages  following. 

Thereafter  and  on  or  about  the  15th  day  of  August, 
1923,  there  was  received  from  the  Company  the  docu- 
mentary information  covering  inventory  and  appraisal  re- 
quired by  the  order,  and  thereupon  the  Commission  under- 
took an  extensive  field  check  of  the  company's  property 
in  Montana,  all  of  which  will  more  fully  appear  infra. 

The  field  work  of  the  Commission  nearing  completion, 
there  was  issued  on  October  8,  1923,  the  following  notice 
of  public  hearing: 

"Notice  is  hereby  given  that  the  Public  Service  Com- 
mission of  Montana  will  conduct  a  public  hearing  in  the 
Hall  of  Representatives  in  the  Capitol  Building,  at  Helena, 
Montana,  on  Thursday,  the  first  day  of  November,  1923, 
commencing  at  10  o'clock  A.  M.,  and  continuing  thereafter 
as  long  as  may  be  necessary  for  the  purpose  of  receiving 
testimony  with  respect  to  the  reasonableness  of  each  and 
every  rate  and  charge  made  by  the  Mountain  States  Tele- 
phone and  Telegraph  Company  within  the  State  of  Mon- 
tana, and  with  respect  to  the  rules,  regulations  and  practices 
of  said  company,  now  in  effect  in  the  State  of  Montana,  and 
into  the  service  rendered  by  the  said  company  in  the  State 
of  Montana ;  and  into  the  business  and  affairs  of  the  com- 
pany as  conducted  within  the  State  of  Montana. 
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"At  the  time  and  place  stated,  any  person,  firm  or  cor- 
poration may  appear  in  person  or  by  counsel,  and  present 
testimony  relative  and  pertinent  to  this  inquiry  and  to 
the  matters   and  things   involved  therein." 

Copies  of  this  notice  were  mailed  to  all  persons  who, 
as  far  as  our  records  show  from  correspondence  or  other- 
wise, were  interested  in  the  proceeding,  and  copies  of  the 
notice  were  likewise  furnished  the  principal  news  agencies 
throughout  the  state  and  thereby  the  proceeding  was  given 
the  most  effective  and  comprehensive  publicity  possible. 
Out  of  nearly  45,000  subscribers  in  Montana  at  the  date  of 
the  hearing,  not  one  appeared  as  a  witness  in  this  case 
against  the  company. 

Since  the  conclusion  of  the  public  hearing  the  Commis- 
sion has  been  engaged  in  a  study  of  the  voluminous  record 
submitted  and  at  this  time  is  prepared  to  announce  its 
findings  and  conclusions  with  reference  to  the  major  ques- 
tions presented.  The  wide  scope  of  the  inquiry  made  neces- 
sary by  a  consideration  of  the  company's  business  as  a 
whole  compels  an  exposition  of  the  history  of  the  company 
in  Montana,  of  its  relative  importance  as  a  public  telephone 
servant  and  of  the  nature  and  method  of  the  inquiry  pur- 
sued to  develop  all  relevant  facts  requisite  to  an  intelligent 
determination. 

The  Corporate  Enterprises 

The  telephone  industry  in  Montana,  as  developed  today 
in  the  plant  and  system  of  the  defendant  company,  owes  its 
existence  to  entrepreneurs  who  entered  upon  and  developed 
the  territory  to  the  south  of  us,  in  Colorado  and  Utah.  The 
telephone  business  in  the  State  of  Colorado  began  in  the 
year  1879,  at  which  time  Mr.  Frederick  0.  Vaille  procured 
short  term  license  contracts  from  the  American  Bell  Tele- 
phone Company  or  its  predecessors,  to  operate  exchanges  in 
that  state.  At  that  time  the  Western  Union  Telegraph 
Company  was  also  engaged  in  the  telephone  business  either 
directly  or  through  corporations  designated  as  telephone 
companies  but  controlled  by  the  telegraph  parent.  Competi- 
tion bred  litigation,  not  only  in  Colorado,  but  throughout  the 
country,  and  it  was  not  until  1880  that  a  settlement  was 
agreed  upon  by  the  terms  of  which  the  telephone  systems 
throughout  the  country  controlled  by  the  Western  Union 
Telegraph  Company  were  turned  over  to  the  American  Bell 
Telephone  Company  or  its  subsidiary  or  associate  company. 
Following  the  American  Company's  occupancy  of  the  field 
and  under  the  nourishment  of  that  company  there  was  or- 
ganized in  1881  the  Colorado  Telephone  Company  which 
operated  in  the  State  of  Colorado  until  1886  and  then 
undertook  development  work  in  New  Mexico. 
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In  1883  the  Rocky  Mountain  Bell  Telephone  Company 
was  incorporated  for  a  period  of  fifty  (50)  years  by  A.  J. 
Pattison  and  associates,  under  the  laws  of  Utah  Territory. 
Prior  to  that  time  the  telephone  business  had  been  con- 
ducted in  Salt  Lake  by  a  corporation  known  as  the  Utah 
Telephone  Company;  in  Ogden  by  the  Ogclen  Telephone  Ex- 
change Company ;  in  Idaho  by  the  Idaho  Telephone  and  Tele- 
graph Company,  and  in  Montana  by  the  Montana  Telephone 
and  Telegraph  Company. 

The  original  capitalization  of  the  Rocky  Mountain  Bell 
Telephone  Company  was  $600,000.00,  consisting  of  6,000 
shares  at  $100.00  each. 

At  the  organization  the  properties  of  the  Ogden,  Idaho 
and  Montana  companies  were  transferred  for  $150,000.00  of 
the  stock  of  the  Rocky  Mountain  Company,  and  in  June, 
1883,  the  properties  of  the  Utah  company  were  taken  over  for 
$150,000.00  of  stock  or  proceeds  from  the  sale  thereof. 

The  Rocky  Mountain  Company  had  a  short  term  license 
contract  with  the  American  Bell  Telephone  Company,  or  its 
predecessors,  under  which  it  was  permitted  to  use  the  re- 
ceivers, transmitters,  et  cetera  of  the  American  Company, 
and  it  was  understood  that  for  these  rights  the  American 
Company  was  to  receive  one-half  of  the  stock  of  the  Rocky 
Mountain  Company.  Various  increases  and  decreases  in  the 
capital  stock  of  the  Rocky  Mountain  Company  were  effected 
from  1883  to  1899,  during  which  period  the  American  Com- 
pany, by  foregoing  dividends  or  demanding  relatively  small 
dividends,  sustained  the  Rocky  Mountain  Company  in  its 
development  of  the  western  field. 

In  1899  it  was  considered  necessary  to  build  a  large 
number  of  toll  lines  between  Utah,  Idaho,  Montana  and 
Wyoming  points,  and  in  April  of  that  year  the  authorized 
capital  stock  of  the  Rocky  Mountain  Company  was  in- 
creased from  $500,000.00  to  $1,000,000.00.  Responsive  to 
increased  construction  work  the  capital  stock  was  again 
increased  in  January,  1900,  to  $2,500,000.00.  There  was  an 
authorized  issue  of  $10,000,000.00  in  1906  but  at  the  time 
of  the  sale  of  the  Rocky  Mountain  Company's  properties  to 
the  defendant  company  there  was  but  $2,639,500.00  worth  of 
the  stock  of  the  former  company  outstanding.  Needed  funds 
for  construction  work  constantly  going  on  were  supplied 
by  the  American  Bell  Telephone  Company,  and  at  the  time 
of  the  sale  the  Rocky  Mountain  Company  owed  the  Amer- 
ican Company  for  money  loaned,  $8,302,500.87. 

In  the  year  1909  the  Tri-State  Telephone  and  Telegraph 
Company  was  formed  to  extend  the  telephone  service  in 
southern  New  Mexico,  eastern  Arizona  and  western  Texas. 
On  July  17th,  1911,  this  company  and  the  old  Colorado  Tele- 
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phone  Company  were  consolidated  and  a  new  company  incor- 
ported  under  the  name  of  the  Mountain  States  Telephone  and 
Telegraph  Company.  At  the  same  time  the  properties  and 
franchises  of  the  Rocky  Mountain  Bell  Telephone  Company 
operating  in  Utah,  Montana,  Idaho  and  Wyoming  were  pur- 
chased. In  this  merger  there  was  an  exchange  of  stock 
to  the  stockholders  of  the  Colorado  Telephone  Company  and 
the  Tri-State  Telephone  and  Telegraph  Company,  and  a  pay- 
ment to  the  Rocky  Mountain  Bell  Telephone  Company  for 
its  properties  and  stock,  of  14,217  shares  at  the  ratio  of 
$60.00  to  $100.00  of  holdings  in  the  Rocky  Mountain  Com- 
pany. The  Mountain  States  Company  assumed  the  debt  of 
the  Rocky  Mountain  Company  represented  by  demand 
notes  in  the  sum  of  $8,302,500.87  held  by  the  American  Tele- 
phone Company.  The  latter  company  scaled  this  debt  so  that 
it  received  stock  at  the  rate  of  $79.75  for  each  $100.00  of 
debt  owed  to  it  by  the  Rocky  Mountain  Bell  Telephone 
Company. 

The  authorized  capital  stock  of  the  Mountain  States 
Telephone  and  Telegraph  Company  is  $50,000,000.00  divided 
into  500,000  shares  of  the  par  value  of  $100.00  each.  Of 
this  amount  we  find  that  by  June  30th,  1923,  the  capital 
stock  issued  and  outstanding  amounted  to  $38,439,700.00, 
and  all  of  this  stock  has  been  issued  for  the  purpose  of  ef- 
fecting the  consolidation  of  July  17th,  1911,  and  for  cash 
defendant  company  was  distributed  on  June  30th,  1923,  to 
3,  773  stockholders,  while  the  American  Telephone  and  Tele- 
graph Company  had  a  total  of  248,925  stockholders,  as  of 
December  31st,  1922.  The  defendant  company  has  invar- 
iably paid  a  dividend  from  1911  to  date  at  the  rate  of  one 
and  three-fourths  per  cent  per  quarter. 

Montana  was  developed  by  the  old  Rocky  Mountain  Bell 
Telephone  Company  which  operated  a  coniderable  number 
of  exchanges  and  a  fair  development  of  toll  lines  after  taking 
over  the  small  beginning  which  had  been  made  in  this 
state  before  1883.  Its  principal  exchanges  were  in  Helena, 
Butte,  Missoula,  Great  Falls,  Livingston,  Bozeman  and 
Billings.  Scattered  around  the  state,  however,  were  many 
independent  and  opposition  companies,  some  of  which  oper- 
ated toll  lines  parallel  to  and  in  direct  competition  with  the 
lines  of  the  Rocky  Mountain  Bell  Telephone  Company.  At 
exchanges  thousands  of  duplicate  instruments  were  in  serv- 
ice and  in  spite  of  "fighting  rates"  in  effect  the  public  was 
bearing  a  heavy  burden  of  excess  cost,  miserable  service  and 
enduring  the  trouble  and  annoyance  of  two  systems  in  one 
town. 

The  defendant  company  early  addressed  itself  to  this 
situation  and  commenced  to  buy  in  and  unify  with  the 
properties  of  the  old  Rocky  Mountain  Company  these  inde- 
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pendent  plants.  In  the  year  1914  the  most  notable  additions 
were  accomplished  when  what  was  known  as  the  "Lane 
Properties,"  composed  of  the  Billings  Automatic  Telephone 
Company,  Great  Falls  Automatic  Telephone  Company,  Helena 
Automatic  Telephone  Company,  Montana  Independent  Tele- 
phone Company  and  State  Telephone  and  Telegraph  Company 
were  purchased.  The  process  of  unification  is  best  evidenced 
by  the  following  summary: 

Western  Montana  Telephone  Company,  December,  1911 — 
Exchange  at  Thompson  Falls,  Montana,  and  toll  lines ;  Shields 
River  Telephone  Company,  June,  1912 — Exchange  at  Clyde 
Park,  Montana,  and  toll  lines ;  Lewistown  Telephone  Com- 
pany, September,  1912 — Exchanges  near  Lewistown,  Mon- 
tana, and  toll  lines ;  Lewistown-Billings  Mutual  Telephone 
Company,  October,  1912 — Exchange  at  Lewistown,  Montana, 
and  toll  lines ;  Montana  Eastern  Telephone  Company,  Nov- 
ember, 1912 — Toll  lines  from  Billings  east  to  Miles  City, 
Glendive  and  other  points;  North  Montana  Telephone 
Company,  November,  1912  —  Choteau,  Montana,  ex- 
change and  toll  lines  in  Teton  and  Cascade  Counties,  Mon- 
tana; Forsyth  Telephone  Company,  December,  1912 — Ex- 
change at  Forsyth,  Montana;  Stanford-Empire  Telephone 
Company,  February,  1913 — Exchange  at  Stanford,  Mon- 
tana; Billings-Musselshell  Telephone  Company,  July,  1914 — 
Exchanges  at  Roundup  and  Musselshell,  Montana,  and  some 
toll  lines;  Great  Falls  Automatic  Telephone  Company,  Sep- 
tember, 1914 — Exchange  at  Great  Falls,  Montana,  also  Cas- 
cade, Conrad,  Choteau  and  Valier,  Montana,  and  toll  lines; 
Helena  Automatic  Telephone  Company,  September,  1914 — 
Exchange  at  Helena,  Montana ;  State  Telephone  and  Tele- 
graph Company,  September,  1914 — Exchanges  at  Bozeman, 
Belgrade,  Livingston,  Manhattan,  and  Salesville,  Montana, 
also  toll  lines;  Billings  Automatic  Telephone  Company,  Oc- 
tober, 1914 — Exchanges  at  Billings,  Bear  Creek,  Columbus, 
Fromberg,  Joliet,  Laurel,  and  Red  Lodge,  also  toll  lines ;  Mon- 
tana Independent  Telephone  Company,  December,  1914 — 
Exchanges  at  Butte,  Anaconda,  Missoula,  Three  Forks,  Deer 
Lodge,  Logan,  Drummond,  Boulder,  Hamilton,  Whitehall, 
Victor,  Dixon,  Ronan,  and  several  sub-exchanges,  also  toll 
lines ;  Wright  Telephone  System,  October,  1915 — Exchange 
at  Terry,  Montana;  Montana  Power  Company,  November, 
1915 — Toll  Lines,  Helena  to  Wolf  Creek,  Montana;  Big  Horn 
Telephone  Company,  January,  1916 — Exchange  at  Hardin, 
Montana;  Glendive  Heat,  Light  &  Power  Company,  January, 
1916 — Exchange  at  Glendive,  Montana;  Northern  Montana 
Telephone  Company,  September,  1916 — Toll  line  Havre  to 
Shelby,  and  telephone  exchanges  at  Shelby  and  Joplin,  Mon- 
tana; The  Four  Valleys  Telephone  Company,  March,  1917 — 
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Exchanges  at  Glasgow,  Sidney,  Wolf  Point,  and  sub-ex- 
changes, also  toll  lines;  Central  Montana  Telephone  Com- 
pany, April,  1917 — Exchange  at  Ryegate,  Montana;  Dakota- 
Western  Telephone  Company,  March,  1918 — Exchanges  at 
Culbertson  and  Plentywood  and  sub-exchanges,  also  toll  lines 
in  eastern  Montana ;  Meagher  County  Telephone  Company, 
March,  1918 — Exchange  at  Harlowton,  Montana;  Montana 
Power  Company,  November,  1919 — Exchange  at  Havre,  Mon- 
tana ;  Richard  Scott,  April,  1920 — Exchange  at  Cut  Bank, 
Montana,  and  toll  line  from  Cut  Bank  to  Sweetgrass,  Mon- 
tana; Anaconda  Copper  Mining  Company,  August,  1921 — 
Private  Branch  Exchange  at  Butte,  Montana;  Havre  Com- 
mercial Company,  September,  1921 — Additional  Exchange 
Plant  at  Havre,  Montana. 

At    the   present    time   the   defendant    company    operates 
77  exchanges  in  the  following  Montana  communities: 


Anaconda 

Basin 

Belgrade 

Belt 

Billings 

Boulder 

Bozeman 

Brady 

Bridger 

Butte 

Cascade 

Chouteau 

Clyde    Park 

Columbus 

Conrad 

Culbertson 

Cut   Bank 

Deer   Lodge 

Den tun 


Dillon 

Drummond 

Fairview 

Forsyth 

Fort    Benton 

FYomberg 

Geraldine 

Glasgow 

<  flendive 

Great   Falls 

Hamilton 

Hardin 

Harlem 

Harlowton 

Havre 

Helena 

Hilger 

Hinsdale 

Hobson 


Joliet 

Joplin 

I  .amhert 

Laurel 

Lewistown 

Livingston 

Malta 

Manhattan 

Medicine   Lake 

Miles   City 

Missoula 

Moore 

Philipsburg 

Plains 

glen  ty  wood 

Poplar 

Red    Lodge 

Roundup 

Ryegate 


Saco 

Salesville 

Savage 

Scobey 

Shelby 

Sheridan 

Sidney 

Stanford 

Stevensville 

Terry 

Thompson    Falls 

Three   Forks 

Townsend 

Twin    Bridges 

Valier 

Victor 

Virginia  City 

Whitehall 

Winifred 

Wolf   Point 


Nineteen  of  these  exchanges  have  common  battery 
equipment  and  two  have  automatic,  these  including  all  ex- 
changes having  more  than  350  subscribers.  The  number 
of  subscribers  in  the  state  on  April  30th,  1923,  was  44,395. 
There  are  1,649  miles  of  exchange  pole  line  and  3,912  miles 
of  toll  pole  line  in  place.  The  total  length  of  wire  used  for 
exchange  service  in  the  outside  plant  including  that  in 
cables  is  78,141  miles,  while  there  are  22,059  miles  of 
toll  wire. 

The  work  done  in  the  state  during  the  past  few  years 
has  resulted  in  plants  being  largely  rebuilt  and  extended 
along  the  most  modern  lines.  Cable  is  in  general  use 
wherever  the  size  of  the  leads  will  justify.  The  main  long 
distance  lines  are  of  copper.  The  system  is  connected  with 
all  of  the  adjoining  states  and  Canada.  Telephone  repeaters 
are  installed  at  certain  exchanges  in  order  to  build  up 
transmission,  so  that  service  may  be  given  from  any  of  the 
company's  telephones  in  the  state  to  any  telephones  in  the 
Bell  system  in  any  other  state  in  the  country. 
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Scope  of  the  Inquiry 

The  physical  unity  of  defendant's  properties  in  Montana 
compels  state-wide  survey  and  consideration.  Indeed,  oul 
constitutional  and  statutory  law  treat  the  telephone  industry 
as  a  matter  of  sovereign  importance  instead  of  local  concern, 
and  all  the  reservations  of  power  to  the  state  simply  rec- 
ognize that  the  telephone  is  an  instrument  the  principal 
value  of  which  rests  in  its  connection  with  a  multitude  of 
other  instruments  and  the  system  of  communication  that 
diminishes  the  force  of  space  and  of  time.  Indeed,  the  state- 
wide method  of  treatment  is  now  so  universally  adopted  by 
courts  and  commissions  that  argument  for  it,  as  an  original 
proposition,  is  unnecessary.  We  have  heretofore  accepted 
the  principle.  In  a  review  of  the  industry's  condition  in  14 
M.  U.  R.  at  Page  540,  we  said :  "Public  telephone  service,  par- 
ticularly toll  service,  in  this  state  is  rendered  by  one  prin- 
cipal utility.  The  Commission  believes  that  the  value  of 
this  utility's  property  used  in  the  public  service,  its  rates 
charged  and  its  regulation  should  be  considered  on  a  state- 
wide basis.  The  distribution  of  the  burden  of  payment  of 
the  necessary  revenue  should  then  be  made  on  the  basis 
of  the  class  of  service  furnished,  number  of  subscribers 
and  population  of  each  community  affected.  In  rate  ad- 
justments therefore,  we  are  working  toward  that  end;  we 
have  attempted  no  artificial  segregation  based  on  municipal 
boundaries,  but  as  revisions  become  necessary,  the  adjust- 
ments are  made  with  reference  to  the  community's  relation 
to  the  system  as  a  whole.  This  policy  is  essential  to  the 
character  of  telephone  service  which  the  public  now  de- 
mands, and  to  our  minds,  represents  the  only  course  that  will 
permit  its  development  to  the  highest  possible  degree."  And 
in  Re  Havre  Exchange,  I.  D.  1548,  15  M.  U.  R.  503,  at  Page 
504,  we  said:  "It  is  impossible  to  isolate  any  particular  tele- 
phone exchange,  and  on  the  basis  of  such  local  segregations, 
prescribe  reasonable  rates  for  the  service  rendered.  In  order 
to  avoid  discrimination  in  the  prescription  of  reasonable 
telephone  rates,  some  standard  theory  must  be  adopted  in 
the  treatment  of  the  problem,  and  to  date  this  Commission 
in  conformity  with  the  decision  of  the  Interstate  Commerce 
Commission  and  of  the  leading  public  service  commissions 
of  the  country  who  have  had  occasion  to  make  a  diligent 
study  of  the  problem,  has  determined  that  the  state-wide 
basis  of  making  telephone  rates  is  the  only  feasible  and 
sensible  basis  to  proceed  upon." 

In  Re  Mountain  States  Telephone  and  Telegraph  Com- 
pany, P.  U.  C.  Colorado,  the  Colorado  Commission  said,  at 
Page  322:  "Telephone  service  to  Denver  subscribers  is  not 
rendered  exclusively  through  that  portion  of  the  telephone 
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company's  plant  located  in  Denver,  but  is  also  furnished 
by  means  of  the  toll  system  and  by  the  plant  established  in 
other  cities  and  towns  in  the  state.  It  is  true  of  Denver 
that  its  commercial  activities  and  industrial  importance 
depend  upon  the  existence  of  a  large  tributary,  or  supporting 
territory,  containing  smaller  cities  and  rural,  manufacturing, 
mining  and  other  industries,  and  the  maintenance  of  rela- 
tions permitting  the  development  and  growth  of  Denver 
depends  upon  the  existence  of  rapid,  direct  and  convenient 
means  of  transportation  and  communication  between  Den- 
ver and  the  rest  of  the  state.  The  user  of  toll  service  is 
benefited  by  the  establishment  of  a  state-wide  telephone 
system,  and  the  residents  of  Denver  derive  directly  and  in- 
directly substantial  benefits  from  the  operation  of  the  tele- 
phone system  throughout  the  state.  It  follows  that  the  rev- 
enue from  the  telephone  service  rendered  in  Denver  must  be 
considered  in  the  light  of  necessities  of  the  system  as  a 
whole." 

In  Re  New  York  Telephone  Company,  P.  U.  R.  1922-A, 
the  New  York  Public  Service  Commission  said:  "If  return  be 
based  solely  upon  local  investment,  no  company  can  develop 
unprofitable  territory  or  extend  telephone  service  to  smaller 
communities.  The  measure  of  value  of  telephone  service  to 
a  subscriber  is  based  upon  the  most  complete  extension  of 
telephone  service..  Under  the  'company  wide'  theory,  how- 
ever, it  would  seem  that  nearly  all  of  these  difficulties  are 
obviated.  Every  fact  relative  to  the  conduct  of  the  com- 
pany's entire  business  is  investigated  including  the  determ- 
ination, once  and  for  all  of  the  value  of  the  company's  entire 
property,  as  well  as  expenses  required  for  the  operation  and 
maintenance  of  proper  service.  The  amount  of  revenue  neces- 
sary can  then  be  obtained  by  rates  which  are  uniform,  under 
like  circumstances  and  conditions,  instead  of  through  hun- 
dreds of  separate  rates  and  classifications  for  the  same  char- 
acter of  service,  with  the  consequent  discrimination  and 
undue  preference.  Both  toll  and  exchange  rates  can  be  so 
fixed  and  toll  service  costs  and  returns  determined  on  a 
proper  and  sound  basis. 

"The  burden  of  such  investigation  is  assumed  by  the 
commission  under  this  method,  and  instead  of  duplicating 
the  expenses  many  times,  through  the  trial  of  hundreds  of 
detailed  and  long  drawn  out  rate  cases,  with  years  of  delay 
and  litigation,  the  one  investigation  and  determination  is 
conclusive. 

"The  facts  found  and  valuations  so  made  should  furnish 
a  sound  and  settled  basis  for  the  use  of  a  community,  or  the 
commission  in  any  future  investigations.  Any  community, 
feeling  itself  aggrieved,  may  then  with  comparatively  little 
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cost,  present  its  evidence  to  the  commission  as  to  unreason- 
able or  discriminatory  rates,  having  practically  all  the  essen- 
tial facts  ready  for  its  use  and  established  of  record.     The 

unreasonableness  or  discriminatory  character  of  rates  can 
be  shown  by  rates  in  other  communities  similarly  situated, 
and  the  adequacy  of  service  easily  determined. 

"This  is  no  novel  or  untried  idea.  It  has  been  success- 
fully adopted  and  followed  by  New  Jersey,  Pennsylvania, 
Maryland,  Georgia,  Wisconsin,  Colorado,  and  other  states. 

"After  careful  study  and  consideration  of  the  entire 
matter,  it  seems  necessary  that  some  form  of  the  'company 
wide'  or  'state-wide'  investigation  and  determination  of 
telephone  rate  cases  should  be  adopted." 

Also,  at  page  501  the  commission  said:  "In  the  Syracuse 
and  Buffalo  cases  these  matters  have  been  so  forcibly 
brought  to  our  attention  that  it  is  felt  that  the  local  area 
theory  fails  to  get  at  the  real  facts,  is  unduly  expensive,  ob- 
viously productive  of  protracted  litigation,  impractical  and 
inadequate." 

In  the  case  of  Walter  R.  Stone  vs.  New  York  Telephone 
Co.,  P.  U.  R.  1921-D.  757,  it  was  held:  "The  commission 
believes  that  the  value  of  the  company's  property  used  and 
useful  in  the  public  service,  its  rates  charged,  and  its  regu- 
lation, so  far  as  regulation  can  go  in  the  matter  of  policies 
and  practice,  should  be  considered  on  the  basis  of  its  state- 
wide activities,  that  the  forced  and  artificial  segregations 
attempted  in  this  case  do  not  afford  a  satisfactory  basis  for 
the  proper  determination  of  either  valuations  or  rates;  and 
that  the  availability  of  service  and  its  development  to  the 
highest  possible  degree,  irrespective  of  municipal  boundaries, 
are  essential  to  that  character  of  telephone  service  which 
the  public  demands. 

"Having  the  appraised  value  of  the  entire  property 
of  this  company  and  having  investigated  its  reasonable 
operating  and  other  expenses,  the  commission  should  be  able 
to  decide  what  amount  of  revenue  is  required  to  pay  these 
expenses  and  yield  a  fair  return  on  the  value  of  the  property, 
together  with  a  reasonable  allowance  for  surplus  and  con- 
tingencies. The  distribution  of  the  burden  of  payment  of 
this  revenue  should  then  be  made  on  the  basis  of  population, 
the  class  of  service  desired  and  furnished,  and  on  the  physi- 
cal, business  and  other  characteristics  of  localities  from  a 
telephonic  standpoint." 

In  the  case  of  Clearfield  vs.  Huntington,  before  the 
Pennsylvania  Public  Service  Commission,  decided  August 
24,  1920,  108  C.  L.  1011,  it  was  held:  "It  was  also  alleged 
that   there  was   discrimination   in   the   schedules   complained 
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of  for  the  reason  that  the  rates,  in  the  larger  centers  or  popu- 
lation where  the  company  had  the  greater  number  of  tele- 
phones, were  higher  than  in  the  smaller  places.  It  is  uni- 
form practice  for  telephone  companies  in  promulgating  rates 
to  charge  a  higher  rate  in  larger  communities  in  which  a 
great  number  of  patrons  are  served.  This  is  justified,  not 
only  on  account  of  the  extended  service  permitted,  but  also 
on  account  of  the  cost  to  the  company  in  maintaining  its 
larger  exchanges." 

In  New  Castle  vs.  Bell  Telephone  Co.,  P.  U.  R.  1921-B, 
.380,  the  commission  said:  "As  to  the  second  reason  advanced, 
the  commission  is  unable  to  agree,  either  from  any  reasonable 
interpretation  or  application  of  the  law,  or  from  its  own  ex- 
perience and  that  of  other  commissions,  that  it  would  be 
possible  to  segregate  parts  of  a  state-wide  utility  such  as 
a  telephone  system,  and  value  them  as  units  for  rate  making 
purposes.  Nothing  but  chaos  would  result.  On  such  a 
theory,  there  would  be  nearly  400  valuations,  and  therefore 
400  different  telephone  rates  on  the  Bell  System  in  Pennsyl- 
vania alone,  based  upon  the  number  of  exchanges  in  the 
state.  The  inevitable  result  would  be  dislocation  and  dis- 
ruption of  telephone  service.  It  is  well  known  that  the 
present  theory  of  telephone  rate  making  is  based  upon 
making  the  cost  of  service  to  subscribers  correspond  to  the 
amount  of  service  which  is  at  their  command.  Thus  the 
rates  in  this  state  are  greatest  in  Philadelphia  and  Pitts- 
burgh, in  which  large  centers  subscribers  have  the  advant- 
age of  service  embracing  many  thousands  of  subscribers, 
and  the  rates  gradually  reduce  to  the  lowest  charges,  which 
are  applied  to  exchanges  having  the  fewest  subscribers  and, 
therefore,  the  most  limited  service. 

"It  is  entirely  conceivable  that  if  a  theory  such  as  that 
for  which  the  city  of  New  Castle  contends  in  its  petition 
should  prevail,  a  great  many  of  the  smaller  communities 
of  the  state,  and  possibly  all  of  the  rural  districts,  would 
be  cut  off  entirely  from  telephone  service  by  prohibitive 
rates.  It  is  even  possible  that  the  application  of  such  a 
theory  for  telephone  rate  making  in  the  city  of  New  Castle 
would  have  a  different  result  from  that  which  appears  to  be 
in  the  minds  of  the  petitioners. 

"This  commission,  in  its  first  decision  upon  Bell  Tele- 
phone company  rates,  in  1917  (Re  Uniform  Teleph.  Rates, 
P.  U.  R.  1917-D,  259),  held  that  the  system  throughout  the 
state  should  be  dealt  with  as  a  whole,  and  has  consistenly 
followed  that  course  since  that  time.  In  its  decision  in  that 
year,  the  commission  said:  The  telephone  companies  af- 
fected by  this  proceeding  operate  in  all  parts  of  this  common- 
wealth  and   supply   a   general   and   comprehensive   telephone 
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service.  These  companies  supply  general  telephone  service 
within  this  commonwealth,  and  reach  with  their  lines  practi- 
cally all  places  within  the  commonwealth,  and  connect  with 
other  companies  which  reach  all  points,  and  thereby  bring  the 
people  within  the  range  of  telephonic  communication,  as  far 
as  it  can  be  obtained. 

"These  telephone  companies  are  incorporated  to  do  a 
general  telephone  business  throughout  the  state,  and  one  of 
the  most  important  questions  presented  is  whether  the 
revenue  expenses  and  operation  of  these  companies  should 
be  treated  from  a  local  or  from  a  state-wide  standpoint.  If 
we  are  to  have  a  comprehensive  telephone  service  in  the 
commonwealth,  it  is  advantageous  that  such  service  should 
be  rendered  by  companies  under  one  control,  and  that  such 
companies  should  receive  the  benefits  of  being  treated  as 
to  revenues  and  expenses  from  a  state-wide  and  not  from  a 
segregated  or  local  standpoint.  If  the  segregated  theory  is 
to  be  adopted,  there  will  necessarily  result  a  constriction  of 
telephone  development  in  the  state  by  reason  of  the  com- 
panies refusing  to  develop  the  unprofitable  places.  In  order 
to  provide  for  a  comprehensive  development,  it  seems  neces- 
sary to  have  the  companies'  operations  as  to  service  and 
rates  considered  from  the  standpoint  of  their  revenues  and 
expenses  as  a  whole;  and,  if  they  are  found  to  be  reasonable, 
then  an  equitable  distribution  of  the  burden  of  the  charges 
can  be  made  between  the  various  communities.' 

"In  taking  such  a  position  at  that  time,  and  in  re-affirm- 
mg  it  now,  the  commission  is  convinced  that  it  is  the  only 
practical  and  workable  manner  of  dealing  with  the  rates  of 
such  a  statewide  utility." 

Other  cases  illustrative  of  and  proceeding  upon  the 
theory  that  telephone  service  must  be  considered  from  a 
statewide  standpoint,  are  cited  in  the  foot  note.* 

The  Method  and  Work  of  Inventory  and  Appraisal 

Owing  to  the  fact  that  parts  of  the  telephone  plant  are 
scattered  promiscuously  over  a  large  area  where  conditions 
are  constantly  changing,  it  is  difficult  to  keep  an  accurate 
record  from  which  there  can  be  made  up  at  any  time  a  count 
or  inventory  of  all  the  units  of  plant  used  or  useful  in  giving 

*Texarkana  vs.  Southwestern  Telegraph  &  Telephone  Co..  106  S.  W. 
915;  Iowa  Telephone  Co.  vs.  City  of  Keokuk,  226  Feci.  89;  Sunset  Telephone 
&  Telegraph  Company  vs.  City  of  Pomona.  172  Fed.  829;  Cumberland  Tel- 
ephone «fe  Telegraph  Co.  vs.  City  of  Memphis.  200  Fed.  657;  Gately  &  Hurley 
Company,  et  al.  vs.  Delaware  &  Atlantic  Telegraph  &  Telephone  Company. 
1  New  Jedsey  Public  Utility  Reports,  519; — that  every  portion  of  the  system 
may  not  be  paying,  and  that  the  revenues  obtainable  should  be  looked  at 
from  the  standpoint  of  the  whole  system.  See  Marlborough  Electric  Peti- 
tions. P.  U.  R.  1915-C.  665:  St.  Louis  &  S.  F.  Ry.  Co.,  vs.  Gill,  156  U.  S. 
649;  Wlllcox  vs.  Consolidated  Gas  Company,  212  U.  S.  19;  Cumberland  Tele- 
phone &  Telegraph  Co.,  vs.  City  of  Louisville,  1S7  Fed.  637;  Beloit  Water, 
Gas   &   Electric   Co.    vs.    City   of   Beloit,    5   W.    R.    C.    R.    617. 
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service.  This  results  at  the  time  of  the  inventory  in  the 
necessity  of  going  into  the  field  and  making  an  actual  count 
of  a  large  part  of  the  outside  plant  while  with  the  equip- 
ment the  records  which  are  kept  up  to  date  at  all  times  are 
checked  in  the  office.  Following  service  of  the  order,  the 
company  organized  its  inventory  force  for  the  field  work,  and 
fhe  force  was  sub-divided  into  seven  (7)  groups  working  in 
each  of  the  seven  (7)  districts  into  which  the  state  had  been 
divided  for  convenience.  At  the  Helena  headquarters  another 
force  was  employed  in  checking  the  forms  sent  in  from  the 
field  and  containing  the  count  of  the  property.  In  this 
manner  there  was  counted  and  listed  every  element  of  the 
telephone  company's  property  in  Montana  employed  in  the 
public  service. 

The  next  step  was  to  appraise  these  property  elements. 
This  involved  the  determination  of  the  cost  of  each  unit  in 
the  plant  and  the  application  of  these  unit  costs  to  the  num- 
ber of  parts  or  units  which  had  been  counted,  in  order  to 
secure  the  valuation.  In  this  proceeding  the  company,  in  the 
preparation  of  its  valuation,  made  a  study  of  unit  costs  for 
the  years  1919  to  1922,  inclusive,  it  being  considered  that  the 
average  cost  during  this  period  would  be  practically  the  same 
as  those  in  effect  on  the  inventory  date.  A  composite  figure 
representing  costs  over  these  four  years  was  applied  by  the 
company  to  the  property  units  in  order  to  arrive  at  its  valu- 
ation. Careful  scrutiny  of  the  record  manifests  that  the 
costs  found  and  applied  in  nearly  all  instances  were  in  strict 
accord  with  the  realities  of  purchase,  transportation  and  in- 
stallation. The  cost  data  covering  all  units  of  property  es- 
pecially manufactured  and  adapted  to  the  telephone  indus- 
try came  very  largely  from  the  manufacturers  of  such  equip- 
ment, particularly  the  American  Telephone  and  Telegraph 
Company  and  the  Western  Electric  Company.  Land  and 
buildings,  however,  readily  evaluated  by  persons  outside  of 
the  telephone  business,  were  appraised  by  local  experts  fa- 
miliar with  local  values.  The  inventory  and  appraisal  sub- 
mitted in  August,  1923,  covering  all  property  within  the 
State  of  Montana,  was  spread  upon  some  12,000  pages 
contained  in  98  volumes. 

With  this  material  before  it,  this  commission  com- 
menced its  check  of  the  inventory  and  appraisal.  It  must 
be  clearly  understood  that  the  scope  of  the  Commission's 
activities  in  this  matter  was  restricted  by  lack  of  funds 
necessary  to  undertake  a  wholly  independent  valuation. 
An  independent  valuation  of  the  property  elements  of  this 
company  located  in  Montana  would  require  the  employment 
of  a  force  and  the  consequent  expenditure  of  a  sum  of 
money  far  in  excess  of  any  sum  that  has  ever  been  appro- 
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priated  by  the  legislature  for  all  the  work  of  the  commission 
in  any  biennial  period.  Indeed,  those  states  that  have  under- 
taken such  a  task  have  been  compelled  to  allot  hundreds  of 
thousands  of  dollars  to  insure  its  completion  and  the  work 
in  no  instance  has  consumed  less  than  two  years  time,  in- 
cluding both  the  field  count  and  the  office  appraisal.  With 
the  limited  force  and  means  at  its  disposal,  the  Commission 
determined  to  make  a  ten  per  cent  check  of  all  the  property 
in  Montana.  This  was  done  under  the  personal  supervision 
of  the  Commission's  Chief  Engineer.  He  either  checked  or 
had  checked  ten  per  cent  of  all  construction  in  each  exchange 
and  ten  per  cent  of  all  the  toll  property.  Every  area  and 
section  of  the  state  was  covered  in  order  to  make  the  check 
as  representative  as  possible.  While  the  Company  was 
able  to  complete  100  per  cent  of  its  work  in  the  period  from 
April  to  August,  inclusive,  the  Commission  took  approxi- 
mately one-half  of  the  time  for  its  check  of  10  per  cent  of  the 
property.  The  Commission's  engineer  visited  the  Denver 
office  of  the  corporation  and  there  verified,  from  the  original 
records  of  the  company  and  from  original  books  of  entry, 
the  unit  costs  supplied  by  the  company,  and  took  from 
such  records  and  books  such  cost  data  and  material  as  he 
deemed  necessary  for  his  study.  It  is  our  conviction  that 
this  check  is  thorough  and  accurate  so  far  as  it  goes,  and  it 
is  a  remarkable  fact  that  save  for  occasional  insignificant 
items  the  company's  inventory  and  the  Commission's  inven- 
tory of  the  property  in  a  given  area  develop  like  results.  The 
instant  record  does  not  present  any  question  as  to  the 
propriety  of  the  inclusion  of  any  given  property  item  in  the 
property  aggregate.  Snell,  in  his  appraisal  of  the  com- 
pany's inventory,  thus  checked,  applied  cost  figures  cur- 
rent on  May  1,  1923. 

At  the  hearing  there  was  offered  in  evidence  and  sub- 
mitted to  the  inspection  of  all  concerned,  the  98  volumes 
containing  the  company's  inventory  and  appraisal  embracing 
some  12,000  pages  and  some  1,500  pages  containing  the 
results  of  the  Commission's  check.  In  addition,  the  hearing 
developed  some  266  pages  of  transcript  and  twenty-five  num- 
bered exhibits  consisting  of  books,  maps,  charts,  plats,  photo- 
graphs, etc.,  many  of  the  books  several  hundred  pages  in 
length. 

There  is  relatively  no  evidence  in  the  entire  record 
save  the  company's  and  that  presented  by  the  Commission. 
Only  one  patron  of  the  company  participated  in  the  hearing; 
he  appeared  for  himself,  as  an  individual,  cross  examined  the 
company's  witnesses,  and  offered  testimony,  through  two 
members  of  the  State  Board  of  Equalization  as  to  valuations 
of  the  company's  property  for  tax  purposes. 
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The  Valuation. 

In  the  present  state  of  the  law,  these  principles  control 
our  action  in  the  present  inquiry:  (1)  That  the  value  to  be 
determined  is  the  present  fair  value  of  the  property,  that  is, 
the  fair  value  of  the  property  at  the  time  it  is  being  used 
for  the  public  which  is  to  be  determined  as  of  the  time  when 
the  inquiry  is  made  regarding  rates.  (2)  It  is  not  the  cost, 
original  or  otherwise,  or  the  value  of  the  property  at  the  time 
it  was  constructed  that  determines  present  fair  value.  (3) 
In  arriving  at  present  fair  value  the  reproduction  cost  of  the 
property  at  the  time  of  the  investigation  is  an  important 
element  and  is  to  be  given  due  weight.  (4)  The  greatly  en- 
hanced cost  of  material,  labor,  supplies,  etc.,  now  prevailing 
over  those  costs  operating  in  1913,  1914  and  1916  must  be 
accorded  weight,  and  in  order  to  ascertain  what  will  amount 
to  a  fair  return  upon  properties  devoted  to  public  service 
consideration  must  be  given  to  the  cost  of  labor,  materials, 
etc.,  at  the  time  the  investigation  is  made.* 

Since  the  appearance  of  the  case  of  the  Missouri  ex  rel. 
Southwestern    Bell    Telephone    Company    vs.    Public    Service 

Commission  U.  S. P.  U.  R.  1923-C,  193,  decided  May  21, 

1923,  there  has  been  a  question  in  the  minds  of  many  persons 
interested  in  rate  making  as  to  whether  the  principles  for 
determining  the  rate  base  have  been  any  more  definitely 
settled  than  they  were  when  the  Missouri  case  and  the  two 
cases  which  followed  upon  its  heels, — the  Bluefield  Water 
Works   &   Improvement   Company  vs.   West   Virginia   Public 

Service  Commission  U.  S.  P.  U.  R.  1923-D  11  and 

Georgia  Railway  &  Power  Company  vs.  Georgia  R.  R.  Com- 


•These  statements  seem  to  be  the  guide  posts  used  for  such  proceedings 
as  the  present:  Smyth  vs.  Ames,  1G9  U.  S.  466;  San  Diego  Land  &  Town 
Company  vs.  National  City,  174  !'.  S.  r39,  ,57;  San  Diego  Land  &  Town 
Company  vs.  Jasper.  189  1'.  S.  4S6;  Willcox  vs.  Consolidated  Gas  Company. 
212  I'.  S.  19,  41.  52:  Minnesota  Rate  Case.  230  1*.  S.  352,  454;  Consolidated 
Gas  Company  vs.  City  of  New  York.  157  Fed.  S55;  City  and  County  of 
Denver  vs.  Denver  Union  Water  Company,  246  U.  S.  178;  Des  Moines  Gas 
Company  vs.  City  of  Des  Moines,  23S  U.  S.  16S;  Des  Moines  Water  Company 
vs.    City  of    Des    Moines.    192   Fed.    193.    197;    Shepard  vs.    N.    P.    Ry.    Company. 

184   Fed.    765;    rotting   vs.    Goddard,    183    V.    S.    ;    Knoxville    vs.    Knoxville 

Water  Company,  212  U.  S.  1;  Steenerson  vs.  G.  N.  Ry.  Company.  69  Minn. 
363.  The  later  decisions,  going  hack  to  Smyth  vs.  Ames,  for  their  '  fair 
return"  upon  the  fair  value  of  the  property  at  the  time  of  the  inquiry, 
commence  with:  Newton  vs.  Consolidated  Gas  Co.,  258  U.  S.  165;  42  Sup. 
Ct.  264,  'it;  L.  ed.  538;  Oklahoma  National  Gas  Co.  v.  Oklahoma.  258  Q.  S. 
231,  42  Sup.  Ct.  287,  66  L.  ed.  590;  Galveston  Elec.  Co.  v.  Galveston.  258 
I'.  S.  388,  li>  Sup.  Ct.  351.  66  L.  ed.  67n;  Houston  v.  Southwestern  Bell 
Co.    259    l'.    s.    318,    42   Sup.    Ct.    486,    66    L.    ed.    961;    Wichita    It.    II.    &    Light 

Co.    v.     Kansas    Commission.     260    U.     S.     4S,     (:;    Sup.     Ct .     51.    67    L.     ed .    ; 

Oklahoma    Gas   <"o.    v.    Commission    (March    5.    1923)    261    U.    S.    290.    43    Sup. 

ct.    :;:.:;.    67    P.    ed.    :    Keller    v.     Potomac    Co.     (April    9,    1923)    261    1".    S. 

128,    13    sup.    Ct.     H5.    i°m    l.    ed.    ;   Prendergasl    v.    Now   York    Telephone 

Company    (April    16,    1923)    43   Sup.    Ct.    166,    67   L.    ed.    :    Southwestern    Bell 

Co.     ..    Missouri   Commission    (May    21,     1923)    43    Sup.    Ct.    544,    67   D.    ed.    ; 

Brush   Electric   Co.    v.    Galveston    (June    i.    1923)    43   Sup.  .Ct.    606.    67    L.    ed. 

:    Bluefield    Water   Co.    v.    W.    Va.    Commission    (June    11,    1923)    43    Sup. 

ct.    675,   67   i..    ed. ;  Georgia    Power  Co.   y.   Georgia  Commission  (June    LI. 

1:12:;  i    ;:;    Sup.    Ct.    6S0,    67    L.    ed.    . 
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mission,  1923-D  1,  were  decided.*  We  content  ourselves  with 
the  following  observations  from  the  case  of  Billings  vs.  Bil- 
lings Gas  Company,  decided  February  19,  1924,  and  reported 

ante,  at  page : 

"All  here  concerned  are  agreed  that  the  Billings  Gas 
Company  is  entitled  to  a  fair  return  upon  the  fair  value  of 
the  property  which  it  employs  in  the  public  service  in  Bil- 
lings. But  the  concord  means  little  for  this  vague  statement, 
generated  in  Smyth  vs.  Ames,  169  U.  S.  466  has  given  rise  to 
as  many,  if  not  more  conflicts,  doubts  and  differences  than 
any  other  generality  in  the  law.  The  reports  of  the  courts 
and  commissions  are  strewn  with  attempts  to  reduce  the 
statement  to  an  intelligent  rule  of  action.  Counsel  for  the 
utility  seem  to  conclude  that  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States,  in  the  case  of  State  of  Mis- 
souri, ex  rel.  Southwestern  Bell  Telephone  Company  vs.  Pub- 


*The  Missouri.  West  Virginia  and  Georgia  cases  have  been  appraised  by 
the  State  Court  of  Virginia,  in  Roanoke  Water  Works  Company  vs.  Com- 
monwealth        Va.     .    ■    Southern    ■    where    the    court    says:      "In 

determining  such  valuation  'proper  consideration'  must  be  given  to  what 
would  be  the  cost  of  a  reproduction  or  replacement  of  the  property  (new) , 
less  a  proper  deduction  for  depreciation;  that  while  the  parties,  the  com- 
mission and  the  court  were  in  substantial  accord  upon  the  proposition  that 
the  present  value  theory  was,  upon  the  authority  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  the  one  which  must  control,  yet  this 
did  not  mean  that  the  value  of  the  property  when  so  determined  was  to  be 
absolutely  controlling,  but  that  it  was  to  be  one  of  the  chief  elements  in  fix- 
ing the  rates;  that  while  it  was  true  that  the  valuation  of  propery  for  rate 
making  purposes  must  always  be  in  large  measure  a  matter  of  opinion  and 
judgment  by  the  rate  making  body,  the  valuation  ought  not  to  be  fixed  by 
any  opinion  which  did  not  appear  to  be  supported  by  evidence,  and  which 
was  unexplained,  and  therefore,  in  view  of  the  evidence  which  showed  with- 
out conflict  that  prices  had  increased  at  the  time  of  the  valuation  at  least 
70%  over  pre-war  prices,  an  allowance  of  only  20%  appreciation  upon  pre- 
war prices  was  too  small  and  did  not  give  'proper  consideration'  to  replace- 
ment  costs." 

These  three  cases  were  considered  by  a  bench  of  three  Federal  Judges, 
in  Monroe  Gas,  Light  &  Fuel  Company  vs.  Michigan  Public  Utilities  Com- 
mission, 292  Fed.  139.  The  per  curiam  opinion  has  this  to  say:  "The 
disposition  of  this  motion  is  to  be  determined  by  the  interpretation  and  effect 
given  in  the  Southwestern  Bell,  the  Bluefield  Water  and  the  Georgia  Power 
cases,  recently  decided  by  the  Supreme  Court.  They  constitute  the  last  word 
upon  the  tbeory  and  practice  involved  in  fixing  a  rate  base  for  public  utili- 
ties. (1)  There  has  been  a  long  time  controversy  between  historical  cost,  or 
actual  cost,  or  prudent  investment  (less  depreciation),  upon  the  one  side  ana 
reproduction   cost    (less    depreciation)    upon    the   other. 

In  the  end.  Mr.  Justice  Brandeis'  forceful  dissenting  opinion  in  the 
Southwestern  Bell  case  may  or  may  not  prevail;  (2)  but  at  present  the  ma- 
jority opinion  is  to  be  accepted  and  followed,  with  all  necessary  implications 
from  tho  result  which  it  reaches.  The  Missouri  Commission  had  fixed  the 
rate  base  at  $20,400,000.  The  steps  by  which  it  had  reached  this  result 
were  not  very  clear,  but  it  apparently  had  given  slight,  if  any,  regard  to 
reproduction  cost.  The  evidence  before  the  court  offered  by  the  utility 
showed  the  reproduction  cost  of  the  physical  property,  less  depreciation,  to 
be  $24,700,000;  the  necessary  working  capital  to  be  $1,050,000.  and  the  cost 
of  establishing  the  business  to  be  $5,000,000.  This  made  a  total  of  $25,750,000 
of  physical  property  and  working  capital.  It  appeared  that  the  commission 
had  thought  proper  to  deduct  $500,000  from  the  physical  property  for  that 
which  was  not  used  or  useful,  and  to  make  some  deduction  from  the  working 
capital.  It  seems  probable,  that,  for  the  purposes  of  the  opinion,  but  with- 
out any  decision  thereon,  the  court  excluded  the  cost  of  establishing  the 
business;  and.  upon  the  state  of  proof  which  we  have  recited,  it  says:  'We 
think  the  proof  shows  that  for  the  purposes  of  the  present  case  the  valua- 
tion should  be  at  least  $25,000,000."  Particularly  when  we  read  the  dissent- 
ing opinion,  we  must  construe  the  majority  opinion  as  the  minority  of  the 
court  interpreted  it,  viz.:  as  holding  that,  where  it  stands  not  impeached 
or  attacked  otherwise  than  it  was  in  the  Southwestern  Bell  Telephone  case. 
the    reproduction    cost    is    the    dominating    element    in    the    fixing    of    the    rate 
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lie  Service  Commission  of  Missouri,  has  cleared  the  atmos- 
phere. He  says  that  the  court  there  'laid  down  the  funda- 
mental rule  to  be  followed  in  the  valuation  of  property  for 
rate  making  purposes,  although  previous  to  this  decision 
there  was  much  difference  of  opinion  as  well  as  conflict  of 
authority  as  to  what  the  proper  method  was.  He  quotes  the 
following  paragraph  of  the  opinion: 

"It  is  impossible  to  ascertain  what  will  amount  to  a  fair 
return  upon  properties  devoted  to  public  service  without 
giving  consideration  to  the  cost  of  labor,  supplies,  etc.,  at 
the  time  the  investigation  is  made.  An  honest  and  intelli- 
gent forecast  of  probable  future  values,  made  upon  a  view 
of  all  the  relevant  circumstances,  is  essential.  If  the  highly 
important  element  of  present  costs  is  wholly  disregarded, 
such  a  forecast  becomes  impossible.  Estimates  for  tomorrow 
can  not  ignore  prices  of  today."     (Blackface  ours.) 

base;  and  it"  a  commission,  which  leaves  it  substantially  unimpeached,  fails 
to  give  it  that  dominating  effect,  there  is  an  error  of  law  which  the  court 
must  correct.  The  opinion  in  the  Bluefield  Water  case  tends  to  confirm  this 
construction  of  the  Southwestern  Bell  case.  The  rate  base  made  by  the 
Commission  was  set  aside  because  due  regard  had  not  been  given  to  repro- 
duction cost.  The  court  did  not  undertake  to  say  just  what  "proper  con- 
sideration" would  be.  It  did  not  think  that  the  circumstances  called  upon 
it  to  say.  as  it  did  in  the  Southwestern  Bell  case,  what  the  minimum  per- 
missible valuation  was.  Possibly  this  was  for  the  reason  that  the  appeal 
was  from  the  state  court;  and  the  state  court  had  so  obviously  adopted  the 
theory  of  historical  costs  that  to  correct  that  error  in  general  terms  was 
thought    sufficient. 

Nor  do  we  find  anything  inconsistent  with  this  view  in  the  opinion  in  the 
Georgia  Power  case.  It  affirms  only  that  the  reproduction  cost  at  the  date 
of  the  inquiry,  is  not  necessarily  controlling.  The  reproduction  valuation 
was  made  at  the  end  of  1921 — about  the  peak  of  high  costs.  The  company 
claimed  this  value  to  be  $9,500,000.00.  The  Commission  cut  off  $4,250,000.00'. 
Two  million  dollars  which  the  company  included  was  for  items  obviously  im- 
proper. About  $500,000  was  cut  off  from  two  items,  upon  findings  which 
the  court  approved.  This  left  the  company's  valuation  of  physical  property 
as  $7,000,000.  It  appeared  that  at  the  time  of  the  trial  court  hearing  con- 
struction insts  were  reduced;  and  that  the  court  below  had  allowed  some 
increases  in  the  value  of  the  property  and  had  given  careful  attention  to 
the  whole  matter  of  reproduction  value.  The  true  amount  of  accrued  de- 
preciation, the  amount  of  fall  in  costs  before  the  hearing,  and  of  the  other 
respects  in  which  the  company's  valuation  was  attacked,  do  not  appear. 
Comparison  of  the  majority  and  minority  opinions  makes  it  clear  that  the 
majority  did  not  think  it  was  departing  from  the  principle  of  the  South- 
western   Bell    decision,    but    rather    was    adhering    thereto. 

It  is  plain  from  its  exhaustive  report,  that  the  Michigan  commission  in 
this  case  followed  practically  in  the  linos  of  Mr.  Justice  Brandies'  dissenting 
opinion:  and  it  will,  of  course,  be  noted  that  the  action  of  the  commission 
was  taken  some  time  before  this  opinion  was  announced.  The  report  of  the 
Michigan  commission  is  most  painstaking  and  thorough,  and  displays  obvious 
intent  to  deal  fairly  with  the  utility — according  to  the  commission's  view 
of  the  legal  questions  involved — in  a  degree  winch  unfortunately  has  been 
absent  in  many  cases  in  which  judicial  review  of  commission  conclusions  in 
other  states  has  been  sought.  Tt  will  be  noted,  however,  that,  pursuant  to 
a,  common  practice,  the  report  seeks  to  immunize  itself  against  attack  by  a 
careful  declaration  that  no  on.'  element  is  given  controlling  effect  in  fixing 
tho  rate  base,  but  that  actual  cost,  investement,  capitalization,  reconstruc- 
tion eust.  depreciation,  etc.,  are  given,  and  each  is  given  due  weight  in 
reaching  the  final  composite  conclusion.  As  Mr.  Justice  Brandies  points 
out.  such  a  report,  like  the  general  verdict  of  a  jury,  is  immune  to  any 
attack  which  depends  upon  showing  that  the  commission  save  excessive  or 
insufficient  force  to  any  one  element.  We  do  not  see  than  an  otherwise 
appropriate  Judicial  revision  can  be  escaped  in  this  manner.  Tt  is  the  duty 
nf  (lie  court  to  determine  the  rat.'  base  from  the  evidence  before  it:  and 
while  there  must  be  great  hesitancy  in  overturning  a  conclusion  reached  by 
tli.-  commission,  after  it  has  given  due  weight  to  all  relevant  farts,  neither 
presumption  net  express  statement  by  the  commission  that  it.  has  given  such 
weight,    can   prevail   against   a   contrary   inference    required    by  the   proofs." 
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We  do  not  find  this  opinion  of  much  aid.  In  reality  it  is 
but  a  re-statement  of  the  old  formula  vouchsafed  to  us  in 
Smyth  vs.  Ames.  It  has  long  been  ruled  that  value,  in 
essence  always  a  matter  of  opinion,  is  to  be  determined  as  of 
the  time  the  investigation  is  made  with  reference  to  it,  that 
the  inquiry  is  to  concern  itself  with  the  realities  of  the  situa- 
tion and  not  with  idle  computations  as  to  past  figures  and 
useless  prophecies  as  to  future  price  levels.  Necessarily, 
then,  estimates  for  tomorrow,  that  is,  for  future  rates,  can- 
not ignore  today's  prices,  that  is  present  relevant  indicia  of 
present  value.  Consequently  those  people  who  think  that 
the  telephone  decision  established  the  principle  that  repro- 
duction cost  is  the  only  true  measure  of  value,  or  indeed 
that  reproduction  cost  is  to  dominate  or  control  irrespective 
of  all  other  circumstances  shown  in  a  given  record,  are,  we 
think,  in  error.  We  think  that  the  telephone  case  has  been 
rightly  appraised  by  the  minority  opinion  and  by  the  three 
Federal  Judges  who  heard  the  application  for  a  preliminary 
injunction  in  Monroe  Gas  Light  &  Fuel  Company  vs.  Michi- 
gan Public  Utility  Commission,  292  Fed.  139. 

As  we  look  at  the  decision  in  the  telephone  case,  thus 
appraised,  and  after  a  study  of  the  opinions  of  the  Missouri 
Commission  and  the  Missouri  Court,  the  Commission  pro- 
ceeded to  a  finding  of  value  on  valuations  upon  certain  parts 
of  the  company's  property  taken  in  1913,  1914  and  1916  plus 
additions,  at  current  prices,  to  June  30,  1919,  and  on  theories 
by  it  adhered  to  without  reference  to  the  evidence  presented 
by  the  company  which  stood  practically  unimpeached  in  the 
record.  In  other  words,  the  vice  denounced  arose  from  the 
fact  that  the  Missouri  Commission  paid  little  or  no  attention 
to  the  unimpeached  evidence  of  the  company.  Our  conclusion 
is  that  reproduction  cost  on  valuation  date  is  not  by  force  of 
any  existing  judicial  utterance  the  measure  of  value.  It  is 
a  highly  important  element  which  must  be  given  weight  In 
some  cases  it  may  be  given  dominant  weight, — for  example: 
where  it  is  not  attacked  or,  where  it  is  not  impeached  by  its 
own  infirmities  or  where  a  plant  is  new.  We  do  not  want  it 
understood  that,  while  we  find  the  prudent  investment  theory 
presented  by  Mr.  Justice  Brandies  much  more  practical  in 
application  (and,  we  think,  free  from  the  vice  of  confisca- 
tion) that  our  respect  for  it  influences  decision  herein.  Our 
findings  will  demonstrate  the  contrary." 
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Whatever  may  be  the  difficulties  encountered  in  the  at- 
tempted solution  of  a  rate  case  we  think  it  clear  that  we 
should  proceed  to  a  determination  of  a  fair  present  value 
solely  from  the  public  service  standpoint,  that  is,  in  recogni- 
tion of  the  legislative  policy  which  requires  adequate  service 
at  reasonable  rates  and  the  encouragement  of  investments 
for  the  extension  and  perfection  of  responsible  and  well- 
managed  utility  properties. 

Mr.  Peters,  the  valuation  engineer  of  The  Mountain 
States  Telephone  and  Telegraph  Company,  arrived  at  the 
sum  of  $14,617,169.24  as  the  cost  of  reproducing  the  plant 
and  equipment  and  business  of  the  company  in  the  State  of 
Montana.  This  included  cost  of  establishing  the  business, 
working  capital,  and  other  work  in  progress.  He  determined 
the  structural  value,  or  what  is  sometimes  known  as  re- 
production cost  new,  less  deterioration  or  depreciation,  to  be 
$13,639,501.26. 

Mr.  Snell,  the  engineer  for  the  Commission,  did  not 
arrive  at  a  figure  for  the  cost  of  establishing  the  business, 
but,  omitting  that  item,  his  valuation  was  $13,057,945.00  on 
the  reproduction  new  basis,  and  his  figure  for  reproduction 
cost,  less  depreciation,  omitting  cost  of  establishing  the  busi- 
ness, was  $11,764,362.00,  to  which  is  added  $275,505.00  for 
working  capital,  making  $12,039,867.00.  To  this,  if  we  add 
$1,221,842.00,  cost  of  establishing  the  business,  we  get  $13,- 
261,709.35. 

Both  Mr.  Peters'  and  Mr.  Snell's  method  of  determining 
the  deterioration  in  the  physical  plants,  is  based  upon  the 
inspection  method  largely.  The  difference  in  the  per  cent 
condition  of  the  property,  as  per  the  estimates  of  the  two 
engineers,  is  something  near  three  per  cent.  Mr.  Snell's  per 
cent  condition  of  property  is  89.88  per  cent,  and  Mr.  Peters' 
approximately  93  per  cent. 

It  is  apparent  that  if  Mr.  Peters'  estimate  of  the  cost  of 
establishing  the  business  is  correct,  there  would  be  added 
to  Mr.  Snell's  figures  the  sum  of  $1,221,842.25,  and  perhaps 
the  sum  of  $102,949.00,  other  work  in  progress. 

There  is,  in  reality,  but  little  difference  in  the  judgments 
of  these  two  engineers,  and  since  the  record  furnishes  no  evi- 
dence as  to  the  value  other  than  these  judgments,  we  must, 
within  the  admonition  of  the  Southwestern  case  supra,  exer- 
cise our  judgment  on  thee  two  bases.  We  reject  the  suggestion 
that  the  rate  base  should  be  determined  exclusively  upon  the 
theory  of  reproduction  new.  To  follow  this  course  would  in- 
volve a  wide  departure  from  the  actual  history  of  the  com- 
pany's property  in  Montana  and  a  direct  disregard  of  the 
real  condition  of  the  plant  and  service.    In  short,  this  course 


PUBLIC    SERVICE    COMMISSION  569 

would  require  us  to  select  a  hypothetical  plant  and  system 
and  reject  the  actual  plant  and  system.  It  cannot  truthfully 
be  said  of  a  property  as  long  established  and  as  long  in 
service  as  the  defendant  company's  property,  that  it  is  as 
good  as  new  and  therefore  to  be  valued  on  the  basis  of  new 
property.  Looking  at  the  two  judgments  as  to  reproduction  val- 
ue less  accrued  depreciation  which  depreciation  is  determined 
from  observation  and  inspection  of  the  depreciable  elements 

(Murray  vs.  Public  Utilities  Commission,  Idaho  , 

150  P.  A.  C.  47 ;  City  of  Sand  Point  vs.  Sand  Point  Water  & 
Light  Company,  P.  U.  R.  1915-F  446;  Utah  Light  &  Traction 
case,  P.  U.  R.  1920-B  262;  Arizona  Telephone  case,  P.  U.  R. 
1920-B  436 ;  Idaho  Telephone  case,  P.  U.  R.  1921-B  759 :  New 
Mexico  Telephone  case,  P.  U.  R.  1923-B  353 ;  Poplar  vs.  Soeed 
Electric  Company,  15  M.  U.  R.  337,  P.  U.  R.  1922-B  367; 
Libby  vs.  Libby  Water  &  Electric  Company,  15  M.  U.  R.  463, 
P.  U.  R.  1922-E  407 :  Baker  Natural  Gas  Utility,  14  M.  U.  R. 
219,  P.  U.  R.  1921-E  609,  we  find  that  in  the  twenty-three 
items  representing  physical  property  there  is  a  difference 
between  the  two  engineers  of  $1,264,134.42,  the  company's 
figures  being  that  much  higher  than  Snell's  for  the  same 
items  of  property.  This  difference  is  accounted  for  by  the 
use  of  different  unit  costs.  Costs,  as  of  May  1,  1923,  are 
(chiefly  with  respect  to  copper)  somewhat  lower  than  costs 
prevailing  from  1919  to  1922,  inclusive,  and  any  average  of 
such  costs.  As  noted  above,  the  former  were  employed  by 
Snell ;  the  latter  by  the  company.  Certainly  the  use  of  prices 
current  at  the  time  of  inquiry  cannot  be  impeached. 

Accordingly,  we  adopt  the  figure  $10,373,427.00  as  repre- 
senting the  present  fair  value  of  the  physical  property  in 
service,  less  accrued  depreciation.  We  must  add  thereto 
expenditures  for  construction  work  in  progress  since  the 
valuation  date  of  April  30,  1923,  in  order  to  develop  the  value 
of  defendant's  property  on  December  31,  1923.  We  select  the 
date  last  named  in  order  to  bring  the  valuation  down  to  the 
time  of  the  issuance  of  this  report  of  an  order  or  as  near 
thereto  as  it  is  possible  to  synchronize  the  labor  of  inquiry, 
the  finding  of  the  result  and  the  announcement  thereof.  The 
sum  of  $102,949.00  is  claimed  for  this  work  and  there  is  no 
evidence  in  the  record  to  impeach  the  claim.  Indeed,  we 
know  that  the  additions  and  improvements  have  been  made 
so  that  the  application  of  current  prices  produces  the  figures 
mentioned.  (In  re  Peoples  Power  Compny,  P.  U.  R.  1920-E 
717,  718 ;  Arkansas  Light  &  Power  Company,  P.  U.  R.  1921-A 
461. 
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Condition  of  the  Plant 

It  has,  of  course,  been  noted  that  we  are  proceeding  upon 
the  theory  of  reproduction  new  less  depreciation — reproduc- 
tion at  actual  prices  current  May  1,  1923.  The  defendant 
company  insists  that  the  service  value  of  its  property,  that 
is,  the  value  of  the  service  which  the  plant  is  capable  of 
giving,  is  100  per  cent,  measured  by  its  ability  to  render 
satisfactorily  to  present  patrons  a  service  for  which  it  was 
designated,  to  economically  and  readily  care  for  the  normal 
or  expected  growth  and  to  absorb  improvements  and  ad- 
vances in  the  plant  without  undue  retirement  of  existing 
plant.  It  is  said  that  this  claim  does  not  overlook  service 
interruptions  and  deterioration  in  property,  it  being  under- 
stood that  the  term  "service  value"  has  reference  to  effici- 
ciency,  and  100  per  cent  efficiency  is  human  efficiency.  How- 
ever this  may  be,  there  is  an  amount  representing  the  de- 
terioration which  is  inexcusable,  and  exists  in  the  property 
due  to  the  effect  of  weather  and  exposure  to  the  elements 
and  the  effects  of  ordinary  use  and  handling.  Since  we  are, 
after  all,  evaluating  property  in  an  effort  to  determine  the 
value  of  the  use,  for  it  is  use  which  gives  property  any 
value,  we  cannot  ignore  the  limitations  on  use  produced  by 
deterioration.  However  bold  the  claim  for  reproduction  new, 
we  think  the  recorded  evidence  is  a  sensible  recognition  by 
the  company  of  the  fact  that  existing  deterioration  must  be 
measured.  Peters  thinks  that  the  figure  93  as  against  the 
norm  of  100  represents  the  present  measure  of  depreciation. 
Snell  measures  deterioration  at  10.12  per  cent,  finding  the 
condition  of  the  property  to  be  89.88  on  the  scale  of  100. 
Both  of  these  judgments  are  arrived  at,  as  we  have  noted, 
by  careful  observation  in  the  field  of  the  elements  in  service. 
The  difference  between  the  engineers,  something  near  three 
per  cent,  is  not  serious,  but  we  are  not  at  liberty  to  choose 
one  or  the  other  judgment  on  caprice.  Snell  testifies  that  in 
making  his  condition  per  cent  study  he  made  actual  observa- 
tion of  practically  all  the  pole  lines  in  the  state,  of  nearly 
all  of  the  exchanges,  of  75  per  cent  of  the  outside  plant, 
of  all  of  the  inside  central  office  equipment,  and  ten  per  cent 
of  the  subscribers'  station  equipment.  While  the  com- 
pany's engineers  doubtless  observed  more  of  the  plant  than 
Snell  observed,  it  must  be  remembered  that  Peters'  figures  on 
condition  per  cent  is  a  composite  of  judgments  submitted 
to  him  by  field  workers.  Peters,  from  these  various  judg- 
ments, arrived  at  the  company's  figure.  It  is  plain  then, 
that  since  we  are  depending  on  personal  observation  for  this 
study  Snell's  observation  directly  transmitted  into  the  record 
is  better  than  the  various  judgments  indirectly  appearing  in 
Peters'  composite  figure. 


PUBLIC    SERVICE    COMMISSION  571 

Overheads 

(A)  Omissions  &  Contingencies:  It  is  now  firmly 
settled  that  an  allowance  should  be  made  when  proceeding 
on  the  reproduction  or  replacement  theory  for  Omissions 
and  Contingencies.  When  a  plant  is  proposed,  good  engi- 
neering practice  requires  the  inclusion  of  the  following  to 
guard  against  incidents  that  cannot  be  foreseen.  When  an 
existing  plant  is  inventoried  for  rate-making  purposes, 
common  sense  requires  that  an  allowance  should  be  made 
against  error  that  may,  and  almost  invariably  does,  arise 
from  the  fact  that  portions  of  the  existing  plant  are  over- 
looked. The  experience  in  this  respect  has  been  so  uni- 
versal that  regulatory  bodies,  as  well  as  engineers,  have 
come  to  regard  a  fixed  percentage  as  a  proper  allowance 
for  Omissions  and  Contingencies  in  various  classes  of  public 
utility  property.  An  examination  of  some  37  recent  cases 
shows  that  the  percentages  run  from  three  per  cent  to  ten 
per  cent  upon  the  value  of  the  physical  property,  less  land. 
The  amount  to  be  allowed  beforehand  depends  upon  the  care 
with  which  estimates  are  prepared;  the  amount  to  be  al- 
lowed on  a  hypothetical  reproduction  depends  upon  the  care 
with  which  an  inventory  and  appraisal  have  been  made. 
Both  engineers  are  of  the  opinion  here  that  three  per 
cent  would  be  sufficient.  We  adopt  their  judgment  and 
accordingly  allot  the  sum  of  $305,497.00,  this  being  three 
per  cent  of  $10,183,240.00,  depreciated  physical  property, 
less  land,  for  Omissions  and  Contingencies. 

(B)  Interest  during  Construction:  In  the  conduct  of 
the  telephone  business,  as  in  every  other  business  requiring 
the  use  of  money,  that  use  must  be  paid  for  and  interest  is 
an  obtrusive  fact  in  the  overhead  operation  of  almost  any 
company.  The  Interstate  Commerce  Commission  prescribes 
the  accounting  system  to  which  the  defendant  company 
must  conform.  In  that  system  it  provides  for  Account  268, 
Interest  during  Construction,  and  directs  the  defendant 
company  in  common  with  others  to  charge  to  this  account 
the  interest  upon  all  moneys  used  and  credits  available  upon 
demand  so  devoted  to  the  construction  and  equipment  of 
the  property  from  the  time  of  such  devotion  until  the  con- 
struction is  ready  for  use.  The  length  of  time  over  which 
to  apply  interest  and  the  full  rate  to  be  applied  are  elements 
for  consideration.  Interest  begins  from  the  time  the  in- 
vestment in  material  or  labor  is  made  and  runs  until  the 
work  is  completed.  The  annual  rate  should  be  the  normal 
rate  prevailing  in  the  .jurisdiction  where  the  construction 
is  in  progress.  The  company  presents  a  careful  study  as  to 
the  period  which  would  be  required  to  reproduce  the  or- 
ganization and  property  existing  at  the  time  of  the  appraisal 
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in  Montana.  This  period  is  determined  as  two  and  one-half 
years.  Care  is  taken  that  interest  is  applied  only  to  that 
portion  of  the  investment  for  work  actually  in  progress  and 
which  has  not  been  checked  to  fixed  capital  accounts  and  is 
not  in  service  and  earning.  The  net  result  of  defendant's 
process  is  $416,060.33,  or  at  the  rate  of  3.306  per  cent  of 
the  physical  property.  It  is  submitted  that  had  the  company 
followed  the  customary  practice  in  valuation  cases  to  allow 
the  prevailing  rate  of  interest  on  the  cost  of  reproduction 
of  the  property  during  one-half  of  the  estimated  time  of 
its  construction,  or  to  take  one-half  of  the  rate  over  the 
entire  period  necessary  to  reproduce  the  property,  whereby 
no  allowance  is  made  for  plant  going  into  service,  then  the 
result  would  have  been  a  claim  for  $849,415.91. 

Snell  assumed  that  the  construction  period  necessary 
could  not  be  less  than  three  years.  He  further  assumed 
that  money  for  the  particular  enterprise  could  be  had  at 
five  per  cent  and  since  it  is  not  necessary  to  carry  the 
money  for  the  full  construction  period  due  to  the  fact  that 
materials  are  purchased  at  once,  he  assumed  that  the 
money  loaned  would  be  used  for  only  18  months,  or  at  the 
rate  of  7i/>  per  cent  of  $10,688,973.00,  physical  property, 
plus  allowance  for  omissions  and  contingencies.  This  course 
develops  an  allowance  of  $801,673.00. 

We  are  inclined  as  between  these  two  judgments  to 
accept  the  method  used  by  Peters,  for  the  reason  that  his 
judgment  is  matured  by  over  thirty  years  of  service  in 
the  actual  construction  and  development  of  the  telephone 
properties.  Accordingly,  we  admit  the  sum  of  $342,323.00 
into  the  rate  base  for  the  item  of  interest  during  construc- 
tion, this  being  3.30  per  cent  of  the  value  of  the  physical 
property,  depreciated  on  Snell's  formula. 

(C)  Working  Capital:  After  an  undertaking  has 
purchased  its  land,  acquired  rights-of-way,  erected  build- 
ings, constructed  the  plant  and  installed  the  equipment 
necessary  to  carry  on  its  operation,  there  is  still  a  further 
investment  of  capital  required  to  make  the  enterprise  a 
going  concern.    This  investment  is  known  as  working  capital. 


For  the  principles  involved  and  representative  allowances  see:  Queensboro 
Gas  &  Elec.  Co.  case,  2  P.  S.  C.  R.,  N.  Y.  (1st  Dist.)  544;  Pioneer  Tele- 
phone  Company   case,    ,    IIS    Pac.    354;    State   Journal  Printing   Co.    vs. 

Madison    Gas    &    Elec.    Co.,    W.    R.    C    R.    ;    Brunswick,    etc.    Dist. 

vs.    Maine    Water    Co.,    ,    59    Atl.    542;    Long    Branch    Commission    vs. 

Tintern  Water   Co.,    ,    62    Atl.    481;    Henry    Floy,    "Valuation    of    Public 

Utility  Properties",  Page  111;  Re  Mountain  States  Tel.  &  Tel.  Co.,  P.  U.  R. 
1917-B  231.  Colorado  Public  Utilities  Commission  (4.97%);  Wood  River  Power 
Co.,  P.  U.  R.  1921-B  531,  Idaho  Public  Utilities  Commission  (4%);  Capital 
Traction  Company,  P.  U.  R.  1919-F  779.  District  of  Columbia  (3%);  Red- 
ding, P.  U.  R.  1919-F  415,  California  (6%);  Montrose  vs.  Consumers  Water 
Co.,  P.  U.  R.  1918-C  844,  Pa.  (6%);  Potomac  Elec.  Power  Co.,  P.  U.  R. 
1917-D  563,  District  of  Columbia  (3%);  Greenburg  vs.  Westmoreland  Water 
Co.,  P.  U.  R.  1917-D  478,  Pennsylvania  (5%);  Colorado  Springs  L.  H.  & 
P.    Co.,    P.    U.    R.    1917-F  3S5,    Colo.    (6%). 
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It  should  include,  ordinarily,  supplies  usually  required  for 
the  current  operation  of  the  business  and  to  meet  possible 
emergencies ;  cash  sufficient  to  provide  for  working'  advances, 
prepayments,  wages  and  other  expenses  from  time  to  time  of 
beginning  operations  or  giving  service  until  receiving  pay- 
ment therefor;  and  bank  balances  to  meet  current  require- 
ments, and  insure  accommodations.  In  the  Great  Falls  Gas 
case  we  approved  the  following  language  from  the  Helena 
Light  and  Railway  Company  case,  13  M.  U.  R.  19,  P.  U.  R. 
1920-D  668:  "An  established  utility  is  required  in  carrying 
on  its  business  to  tie  up  a  certain  amount  in  material  and 
supplies  and  to  keep  on  hand  a  certain  amount  of  cash  for 
the  payment  of  employes  and  the  regular  discharge  of  ac- 
counts payable.  This  amount  represents  an  essenetial 
capital  investment  usually  termed  'working  capital'  and  it 
is  therefore  proper  to  make  allowance  for  this  purpose." 
Examples  of  the  methods  employed  to  ascertain  this  re- 
quirement, and  of  the  various  percentages  adopted,  may  be 
seen  by  a  reference  to  the  cases  cited  in  the  foot-note.* 

In  allowing  for  the  working  capital  of  a  company  that 
has  been  engaged  in  business  for  some  time  it  is  not  neces- 
sary to  employ  any  of  the  theoretical  methods  that  might 
be  suggested,  or  to  depend  upon  estimates  or  opinions.  Ac- 
crued experiences  furnish  persuasive  evidence  of  the  proper 
allowance,  for  the  amount  actually  employed  can  be  definitely 
determined  through  an  analysis  of  the  accounts  involved. 
Snell  assumes  that  one-twelfth  of  the  total  operation  of  the 
State  of  Montana  "would  be  an  amount  which  would  rep- 
resent a  portion  of  the  working  capital."     This  assumption 


*In  re  application  of  the  Rochester,  Corning  &  Elmira  Traction  Co. 
(N.  Y.  Comm.  2nd  Dist.).  1  P.  S.  C.  Rep.  p.  166;  JSTew  York  City  80  Cent 
Gas  case,  L57  Fed.  849;  Mayhew  v.  Kings  Co.  Lighting  Co..  2  P.  S.  C  R. 
(1st  Dist.  N.  Y.  )  1911;  Bonbright  v.  Corporation  Comm.  of  Arizona.  199 
Fed.  204:  Re  Rates  of  Public  Service  Gas  Co.,  16  A.  T.  &  T.  Co.  C  L. 
354;  Pillsbury  v.  Peoples  Gas  Co.,  32  A.  T.  &  T.  Co.  C.  L.  610;  Marquis 
v.  Polk  Countv  Telephone  Co.,  P.  U.  R.  1915-C  141;  Omaha  &  Lincoln  Ry. 
&  Light  Co.,  P.  U.  R.  1915-B  416:  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver. 
lis;  Pac.  354;  In  re  Mountain  States  T.  &  T.  Co.  (Colo.).  P.  U.  R.  1917-B 
267;  In  re  Mountain  States  T.  &  T.  Co.  (Idaho),  1921-B  751;  In  re  applica- 
tion of  Mountain  States  T.  &  T.  Co.  (Utah),  114  A.  T.  &  T.  Co.  C.  L. 
1576;  In  re  Investigation  of  Rates  and  Charges  of  The  Mountain  States  T. 
&  T.  Co.  (Arizona).  P.  U.  R.  1920-B  411;  In  re  Gas  &  Electric  Co.  (N.  Y. 
P.  S.  C),  P.  U.  R.  1922-A  146;  In  re  Kokomo  Gas  &  Fuel  Co.  (Indiana). 
P.  U.  R.l  921-E  396;  In  re  Fargo  eV  Morehead  St.  Rv.  Co.  (N.  Dak.), 
P.  IT.  R.  1921-B  727;  Tn  re  Bluefield  Water  Works  &  Imp.  Co.  (W.  Va.), 
P.  U.  R.  1921-B  663;  In  re  Interstate  L.  &  P.  Co.  (Wis.),  P.  U.  R.  1921- 
E  164:  In  re  Kinkaid  (Idaho),  P.  U.  R.  1921-B  147;  In  re  Stites-Kouskla 
Tel.  Co.  (Idaho).  1921-E  147;  In  re  Plymouth  Elect.  Lt.  Co.  (New  Hamp- 
shire), P.  TT.  R.  1922-B  474;  In  re  Sault  Ste.  Marie  (Mich.-),  P.  LT.  R. 
1922-B  150;  In  re  Long  Island  Lighting  Co.  (N.  Y.),  P.  U.  R.  1922-B  27: 
Tn  re  Central  Arizona  L.  &  P.  Co,  (Ariz.).  P.  U.  R.  1921-D  16S;  In  re 
Southern  California  Edison  Co.  (Calif.).  P.  IT.  R.  1921-D  65:  In  re  Public 
Service  Rv.  Co.  (N.  J.),  P.  U.  R.  1921-D  629;  In  re  Cape  May  Illuminating 
Co.  <N.  J.).  1921-D  P.  U.  R.  69S:  In  re  Lansing  Fuel  &  Gas  Co.  (Mich.), 
I'.  C  R.  1921-C  465;  In  re  Chesapeake  &  Potomac  Tel.  Co.  (W.  Va.), 
P.  U.  R.  1921-B  97;  In  re  Southwestern  P.ell  Tel.  Co.  (Ark.),  P.  U.  R. 
L921  B  520;  In  re  Board  of  Trustees  v.  Wavne  Tel.  Co.  (X.  Y.),  P.  r.  R. 
i:i-i  a  391;  Winona  v.  Wisconsin  Minn.  L.  &  p.  Co.  (U.  S.  Dist.  Ct. 
Minn.  i.  P.  I".  R.  192]  A  154;  In  n-  Chesapeake  &  Potomac  Tel.  Co.  (Dist. 
Columbia),    P.    U.    R.    1920-D  618. 


574  MONTANA     UTILITIES    REPORTS 

rests,  in  part,  on  the  further  assumption  that  while,  as 
a  matter  of  principle,  the  telephone  customer  is  required  to 
pay  for  exchange  service  in  advance  of  service  rendered, 
nevertheless  from  15  to  20  days  may  elapse  during  which 
time  the  company  is  carrying  the  customer  for  the  service 
rendered,  and  that  generally  speaking  the  established  toll 
service  is  a  credit  service,  some  60  days  generally  elapsing 
before  collection  for  that  service  is  made.  He  therefore 
takes  one-twelfth  of  the  operating  expenses  of  the  com- 
pany for  the  year  1922,  one-twelfth  of  the  amount  charged 
in  unbilled  tolls  and  to  this  he  adds  $85,045.00,  representing 
the  inventory  figure  for  material  and  supplies  on  hand  as 
shown  by  the  company's  books  at  the  end  of  the  year  1922. 
We  regard  this  method  as  unsatisfactory.  The  allowance 
for  un-billed  tolls  does  not  correspond  with  the  credit 
period  for  that  service.  The  fact  that  the  stock  on  hand 
at  the  end  of  the  year  represents  a  certain  amount  is  no 
indication  whatever  of  the  amount  of  material  and  supplies 
necessarily  kept  on  hand  through  the  twelve  preceding 
months,  in  the  absence  of  proof  showing  the  withdrawals 
and  refillings  of  the  material  and  supplies  on  hand  through- 
out the  year.  Not  confident  of  the  correctness  of  this  figure 
of  $85,045.00,  Snell,  nevertheless  employs  it  "due  to  the 
fact  that  the  Western  Electric  Company  maintains  store- 
houses at  Seattle,  Salt  Lake  City  and  Denver,  and  ship- 
ments can  be  readily  forwarded  to  nearly  all  point  in  Mon- 
tana as  the  necessity  arises."  For  the  company  the  evidence 
is  presented  in  a  special  study  built  from  the  averages  of 
monthly  balances  for  twelve  months.  So  far  as  practicable, 
the  items  entering  into  working  capital  for  the  State  of 
Montana,  are  taken  directly  from  detailed  records  kept  by 
states  or  exchanges.  For  certain  items,  however,  the  amount 
applicable  to  Montana  could  only  be  obtained  by  pro-ration. 
The  owned  "subscribers  stations"  is  the  natural  standard 
of  measurement  for  telephone  companies  and  has  been  gen- 
erally adopted  as  the  unit  in  telephone  accounting.  Mon- 
tana is  found  to  possess,  for  the  12  months  of  1922,  13.68 
per  cent  of  all  the  company  stations.  A  summary  of  the 
study  shows  the  following: 


PUBLIC    SERVICE    COMMISSION  575 

< ' .- 1 -- 1 1    and    De-posits    $  97,557.35 

Employes'    Working    Funds    19,989.47 

Motor   Vehicle   Notes    and    Warrants    7,256.43 

Accounts     Receivable.      Subscribers',      and      Tolls     in 

Process     74,501.85 

Due  from   Collectors  and    Agents      985.82 

Unbilled  Exchange  and   Toll    Service   23,251.02 

Accounts   Receivable.    System   Corporations    8,541.42 

Miscellaneous    Receivables    2,5:h;.  71 

Materials    and    Supplies    94,522.30 

Sundry     Supplies 11,000.30 

Prepayments— Various    and    Suspense    11,586.17 

Audited   Vouchers   and    Wages    Unpaid $  28,848.35 

Accounts    Payable— System    Corporations    28,776.09 

.Miscellaneous    Payables    ii-is.p; 

Service    Billed    in    Advance    838.05 

TOTAL     $351,788.84         $  59. 410. (55 

Average    Required    for   Working   Capital.    Year    1922 $292,378.19 

We  are  frank  to  say  that  we  have  never  had  a  case 
where  the  method  employed  was  as  satisfactory  as  the 
method  followed  in  this  case.  And  since  the  claim  for 
$292,378.19  rests  on  the  realities  of  routine  business  for 
the  last  available  annual  period,  we  pass  that  figure  into 
the  rate  base. 

(D)  Cost  of  Establishing  the  Business:  The  cost  of 
establishing  the  business  is  also  known  as  going  value  or 
going  concern  value.  Exploitation  of  the  subject  leads  the 
student  at  once  into  the  unmarked  and  treacherous  ter- 
ritory.    In  the   case  of  Billings   vs.  Billings   Gas   Company, 

decided  February  19th,  1924,  reported  ante,  at  Page . 

we  rejected  a  claim  for  going  concern  value  founded  on 
the  capitalization  of  past  deficits.  We  there  said:  "Here, 
as  usual,  the  record  presents  a  sharp  conflict.  The  city  con- 
tends that  no  going  concern  value  whatsoever  should  be  al- 
lowed the  gas  company  in  this  case.  On  the  other  hand, 
it  is  contended  by  the  utility  that  $150,000.00  should  be 
allowed  to  cover  going  value.  This  claim  is  made  on  the 
ground  that  the  Billings  Gas  Company  has  been  in  operation 
about  eleven  years  and  so  far  as  the  records  show  has 
not,  during  that  entire  time,  made  any  money,  and  the  con- 
tention is  that  these  losses  and  indeed  all  deficits  under 
an  assumed  fair  return  through  the  past  years,  should  be 
set  up  as  part  of  the  value  of  the  company.  This  is  the 
familiar  claim  that  previous  losses  should  be  capitalized. 
To  concede  this  would  be  to  guarantee  income  and  would 
raise  a  correlative  duty  to  account  for  earnings  beyond  what 
were  reasonable  in  the  past.  A  rate  established  as  reason- 
able whether  by  the  company  or  by  the  commission,  is  after 
all,  a  mere  prophecy  and  the  returns  assumed  thereunder 
are  not  guaranteed  by  the  Commission  or  by  the  public. 
Whether  the  rate  actually  yields  more  or  less  than  a  fair 
return  during  the  continuance  of  the  business  is  a  risk  of 
the  business.  There  is  no  suggestion  here  that  the  com- 
pany has  been  required  to  bear  losses  by  reason  of  erroneous 
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decisions  of  the  Commission,  or  indeed  of  the  courts.  For 
aught  that  appears  the  law  has  been  obeyed  in  the  fixation 
of  rates  reasonable  when  established  and  if  its  operation  has 
been  overcome  by  hard  circumstances  the  public  may  not  be 
charged  with  the  deficits.  It  used  to  be  the  fashion  to  rely 
on  Des  Moines  Gas  Company  vs.  Des  Moines,  238  U.  S.  153, 
in  justification  of  an  allowance  for  going  concern  value 
and  we  have  heretofore  blindly  followed,  being  more  anxious 
not  to  offend  than  to  insist  on  proper  evidence  of  such 
value,  but  since  the  opinion  in  Galveston  Electric  Company 
vs.  Galveston,  258  U.  S.  388,  decided  April  10,  1922,  indi- 
cating that  capitalization  of  accrued  losses  is  not  a  proper 
measure  of  going  value,  reason  again  asserts  herself  by 
demanding  intelligent  proof  of  the  element.  In  the  Galveston 
case  it  is  said:  'The  fact  that  a  utility  may  reach  financial 
success  only  in  time  or  not  at  all  is  a  reason  for  allowing  a 
liberal  return  on  the  money  invested  in  the  enterprise;  but 
it  does  not  make  past  losses  an  element  to  be  considered 
in  deciding  what  the  base  value  is  and  whether  the  rate  is 
consficatory.  A  company  which  has  failed  to  secure  from 
year  to  year  sufficient  earnings  to  keep  the  investment  un- 
imparied  and  to  pay  a  fair  return,  whether  its  failure  was 
the  result  of  imprudence  in  engaging  the  enterprise,  or  of 
errors  in  management,  or  of  omission  to  exact  proper  prices 
for  its  output,  cannot  erect  out  of  past  deficits  a  legal 
basis  for  holding  confiscatory  for  the  future  rates  which 
would,  on  the  basis  of  present  reproduction  value,  other- 
wise be  compensatory.  Knoxville  v.  Knoxville  Water  Co., 
212  U.  S.  114;  53  L.  ed.  371,  380;  29  Sup.  Ct.  Rep.  148. 

"  'Nor  is  there  evidence  in  the  record  to  justify  the  mas- 
ter's finding  that  a  business  brought  to  successful  operation 
"should  have  a  going  concern  value  at  least  equal  to  one- 
third  of  its  physical  properties."  Past  losses  obviously  do 
not  tend  to  prove  present  values.  The  fact  that  a  sometime 
losing  business  becomes  profitable  eventually,  through 
growth  of  the  community  or  more  efficient  management, 
tends  to  prove  merely  that  the  adventure  was  not  wholly 
misconceived.'  The  present  record  furnishes  no  real  proof 
persuading  to  an  allowance  for  going  value.  We,  therefore, 
omit  any  figures  resting  on  surmise." 

There  have  been  many  attempts  accurately  to  define 
the  element  and  to  appraise  it.* 


"Great  Falls  Gas  case.  15  Mont.  U.  R.  379.  P.  U.  R.  1922-D  3S5.  427; 
Lynchburg  Traction  &  Lt.  Co.  (Va.).  P.  U.  R.  1921-E  98;  In  re  Missouri 
Gas  &  Elect.  Co.,  P.  U.  R.  1921-D  693;  In  re  Public  Service  Gas  Co.,  3 
Ann.  Rep.  N.  J.  Pub.  Ut.  Comm.  Rep.  247  (1912);  Galena  Water  Co.  v. 
City  of  Galena.  74  Kans.  624.  87  Pac.  735  (1906).  Per  cents  allowed  for 
going  value  or  cost  of  establishing  the  business  have  varied  somewhat. 
Pioneer  T.  &  T.  Co.  v.  Westenhaver  (Okla.),  118  Pac.  360,  20%  of  repro- 
ductive value:  Pacific  G.  iV-  E.  Co.  v.  San  Francisco  (Cal.  U.  S.  Dist.  Ct.), 
P.     U.     R.     1921-D    469,     12%    of    value    of    physical    property;      Houston    Elect. 
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In  endeavoring  to  escape  the  sharp  criticism  of  pro- 
cesses formerly  employed  to  determine  going  value,  and  par- 
ticularly endeavoring  to  escape  the  force  of  the  Galveston 
case  the  company  here  proceeds  on  the  theory  "that  this  ad- 
ditional value  must  be  what  it  would  cost  over  the  value 
of  the  physical  property  to  form  a  company,  finance,  organize 
and  attach  the  business,  with  everything  else  necessary  to 
start  the  giving  of  service.  The  study  is  therefore  made  as 
to  what  this  would  cost.  Just  the  same  as  the  appraisal  has 
been  made  as  to  what  it  would  cost  to  reproduce  the  physical 
property."  The  method  contemplates  the  formation  of  a 
new  company  and  the  calculations  of  the  expenditures  and 
revenues  up  to  the  time  the  construction  is  completed  with 
the  entire  number  of  customers  connected  to  the  plant. 
The  following  items  are  considered  (1)  promoting,  organ- 
izing and  financing  the  company;  (2)  preliminary  and  de- 
velopment engineering;  (3)  training  employes  for  tele- 
phone work ;  (4)  attaching  the  business ;  (5)  developing 
routines,  records  and  instructions;  (6)  fair  rate  necessary 
to  finance  the  undertaking.  The  figures  applied  are  derived 
from  costs  incident  to  the  expenditures  for  the  purposes 
named  in  the  year  1922.  The  costs  of  organization  and  de- 
velopment and  operating  expenses  for  the  assumed  develop- 
ment are  $1,567,946.97.  To  this  is  added  $806,738.25,  an 
amount  said  to  represent  the  excess  of  expenses  over  rev- 
enues after  service  is  started  and  prior  to  the  completion  of 
the  plant  and  the  development  of  a  fair  return  on  all  ex- 
penditures. This  gives  a  total  of  $2,374,685.22,  from  which 
is  deducted  gross  revenue  received  during  the  assumed  de- 
velopment period,  totaled  by  quarters  $1,152,842.97,  leaving 
the  net  cost  of  establishing  the  business  at  $1;221,842.25. 
There  is  no  duplication  in  this  last  figure  for  and  on  account 
of  interest  during  construction  heretofore  passed  into  the 
rate  base. 


Co.  v.  Houston  (Tex.  I'.  S.  Dist.  Ct.),  265  Fed.  360.  P.  U.  R.  1920-F 
331,  21%  of  total  valuation:  Mountain  States  T.  &  T.  Co.  (Utah).  114  C. 
L.  1567.  approximately  10$  of  physical  property  value;  Hope  Natural  Gas 
Co.  (W.  Va.),  P.  U.  It.  1921  K  427.  10%  of  total  investment;  Lynehburgh 
'P.  &  L.  Co.  (Va.).  P.  U.  R.  1921-E  9s.  10%  of  value  of  phvsical  property: 
Interstate  I,.  &  P.  Co.  (Wis.),  P.  I".  R.  1921-E  16.",.  10%  of  cost  new 
valuation;  Mo.  Gas  &  E.  S.  Co.  (Mo.),  1'.  U.  R.  1921-D  693,  10%  of  value 
of  physical  property;  Public  Service  Ry.  Co.  (N.  J.).  P.  U.  R.  1921-T)  622, 
r,  of  rate-making  value;  Chicago  Railways  Co.  (111.),  P.  U.  R.  1921-A 
.".24,  12'i%  <>f  rate-making  value;  Southwestern  Bell  Tel.  Co.  (Ark.).  P.  U. 
R.  1921-B  520.  11.9',  of  total  value;  Indiana  Gen.  S.  Co.  (Ind.).  P  IT  R. 
1921-A  344,  13%  of  total  value;  Re  Appalachian  Power  Co.  (W.  Va.),  P.  U. 
R.  1919-D  308,  16%  of  rate-making  value;  Salisbury  v.  Salisbury  L.  H.  & 
P.  Co.  (Md.).  P.  U.  R.  1918  E  340,  10%  of  reproduction  cost  less  deprecia- 
tion; Re  United  Fuel  Gas  Co.  (W.  Va.),  P.  TJ.  R.  191S-C  193.  10%  of 
physical  value;  Re  West  Va.  C.  G.  Co.  (W.  Va.).  P.  U.  R.  191S-C  453, 
10%  investment  cost  less  depreciation;  Re  Baker  Natural  Gas  Utility  (Mont.), 
P.  U.  R.  1921-10  623,  10%  of  physical  value;  Public  Service  Gas  Co.  v.  Bd. 
(N.    J.),    87    Atl.    657,    30%    of   structural    cost. 
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Snell  made  no  attempt  to  arrive  at  a  figure  for  going 
value,  following  our  practice  which  leaves  the  determination 
of  that  figure  to  the  Commission  itself. 

We  think  the  method  employed  successfully  overcomes 
the  fatal  objections  lodged  against  the  capitalization  of  de- 
ficits theory.  If  a  new  company  were  actually  started  today 
to  construct  the  existing  telephone  plant  in  Montana,  doubt- 
less these  various  cost  items  would  be  recorded  under 
Account  201  of  the  Interstate  Commerce  Commission's  Uni- 
form Classification  of  Accounts  for  telephone  companies, 
an  account  which  includes  "all  fees  paid  to  governments  for 
the  privilege  of  incorporation,  and  all  office  and  other 
expenditures  incident  to  organizing  the  company  or  other 
enterprise  and  putting  it  in  readiness  to  do  business.  This 
includes  the  cost  of  preparing  and  distributing  prospectuses, 
the  cost  of  soliciting  subscriptions  for  stock  (but  not  for 
loans  nor  for  the  purchase  of  bonds  or  other  evidence  of  in- 
debtedness), cash  fees  paid  to  promoters,  and  the  actual  cash 
value  at  the  time  of  organization  of  securities  issued  to  pro- 
moters for  their  services  in  organizing  the  enterprise;  coun- 
sel fees;  cost  of  preparing  and  issuing  certificates  of  stock; 
and  cost  of  procuring  certificates  of  necessity  from  state 
authorities;  and  other  like  costs." 

The  lack  of  a  proper  accounting  system  and  the  failure  to 
understand  the  problem  in  the  past  force  us  to  the  necessity 
today  of  assuming  expenditures  and  transactions  which  may 
or  may  not  have  a  counterpart  in  the  actual  history  of  the 
enterprise  today  developed  into  a  going  concern.  But  the 
difficulty  of  appraisal  does  not  pare  down  the  fact  that 
there  is  an  expenditure  involved  in  the  establishment  of  the 
business  before  the  business  is  a  going  concern  nourished  by 
its  own  operation.  The  record  does  not  afford  a  scintilla  of 
evidence  other  than  the  company's  on  this  point,  and  every 
effort  we  have  made  to  probe  the  antecedent  history  supports 
the  claim  for  expenditures  of  the  kind  named.  That  the 
figure  is  larger  than  existing  book  figures  is  due  to  the  fact 
that  recognition  must  be  given  to  the  new  plateau  of  prices 
obtaining  since  the  close  of  the  war.  Accordingly,  we  allow 
the  sum  of  $1,221,842.25  as  the  cost  of  establishing  the 
business. 

Assembling  these  allowances,  gives  us  our  rate  base: 

Reproduction    new   less   Depreciation    (physical) $10,373,427 

Net    Additions    102, 949 

Omissions    and    Contingencies    305,497 

Interest    during    Construction    342,323 

Working    Capital    292,378 

Establishing    Business    1,221, 842 


Rate    Base    $12,638,416 
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Annual  Requirement  for  Depreciation 

That  the  public  must  pay  as  part  of  the  operating  ex- 
penses for  the  losses  suffered  through  the  current  lessen- 
ing in  value  of  tangible  property  from  wear  and  tear,  from 
obsolescence  or  inadequacy  resulting  from  age,  physical 
change  or  supersession  by  reason  of  new  inventions  and 
through  destruction  of  property  by  extraordinary  casualties 
is  now  too  firmly  settled  to  admit  of  debate.* 

The  rate  of  depreciation  should  be  fixed  so  as  to  dis- 
tribute as  nearly  as  may  be,  evenly  throughout  the  life 
of  the  depreciating  property,  the  burden  of  repairing  and 
the  cost  of  capital  consumed  in  operations  during  a  given 
month  or  year  and  should  be  based  upon  the  average  life 
of  the  units  comprised  in  the  respective  classes  of  property. 
The  rate  is  not  to  cover  ordinary  repairs,  that  is,  those  items 
of  a  more  or  less  fixed  nature  to  be  expected  in  every  day's 
operation.  The  whole  subject  of  the  proper  depreciation 
set-up  for  telephone  property  is  now  undergoing  a  search- 
ing examination  by  the  Interstate  Commerce  Commission, 
and  while  one  tentative  opinion  has  been  submitted  for  ac- 
ception,  no  conclusions  have  been  formulated.  During  the 
period  of  federal  control  the  United  States  government  fixed 
the  depreciation  rate  at  5.72  per  cent  of  the  depreciable 
property.  The  rates  actually  applied  by  the  company  over 
its  entire  system  were  varied  from  5.90  in  1914  to  5.97  in 
1922.  In  Montana  the  average  rate  for  the  year  1922  was 
5.  84.  The  rate  suggested  by  the  company  in  this  record 
is  six  per  cent.  Snell  suggests  that  an  amount  equal  to  six 
per  cent  of  the  depreciable  reduction  figure  should  be  al- 
lowed in  this  case.  The  differences  are,  after  all,  so  slight 
that  adoption  of  one  figure  or  the  other  is  not  a  matter  of 
serious  concern. f 


♦Knoxville  v.  Knoxville  Water  Co..  212  U.  S.  1.  53  L.  ed.  380;  In  re 
Application  of  Wisconsin  Tel.  Company,  128  C.  L.  362;  In  re  Pioneer  Tel. 
&  Tel.  Co.  v.  Westenhaver.  US  Pac.  354,  362;  In  re  Mont.  W.  &  S.  R. 
Co.  v.  Morley.  198  Fed.  991.  1004;  In  re  Cumberland  Tel.  &  Tel.  Co.  v. 
City  of  Louisville,  187  Fed.  654;  People  ex  rel.  Stevents,  203  N.  Y.  7.  96 
X.  10.  114;  Detroit  v.  Michigan  R.  R.  Com..  177  N.  W.  311;  In  re  Poplar 
v.  Speed  Electric  Co..  15  Mont.  U.  R.  337,  P.  U.  R.  1922-B  367;  Pub. 
Serv.  Commission  of  Nevada  v.  Nevada-California  Power  Co.,  :;n  A.  T.  &  T. 
Co.  C.  L».  1410;  National  Telephone  Limited  v.  His  Majesty's  Postmaster 
General,  16  A.  T.  &  T.  Co.  C  L.  491;  In  re  Telephone  Companies  (S.  D.), 
P.    U.    R.    Apr.    15,    1915,    Page    1044. 

tSoiiil*    of    the    percentages    allowed     have    been:       Investigation     of    Tele 
Companies   (S.    D.),    P.    U.    R.    1915-A    1032,    8%;    Commission   ordered   all    tele- 
phone   companies    to    set    aside    annually    not    less    than    6%    nor    more    than 
S%    of   the   value    of   their    properties   to   take    care   of   depreciation;    In    re   Ap- 
plication   Dakota    Central    Tel.     Co.     (S.     D.),     P.     U.     R.     1915-A    562,     7%; 
Woonsocket,     City    of.    v.     Schuler    Elec.     &    Tel.    Co.,     (S.    D.),    P.     U.     R. 
1915-B    228,     i%;    Simms    v.    Columbia    T.-l.    Co.     (Mo.),    2    P.    S.    C.    R      Mo 
256,    P.    U.    R.    1915-C  366,    6.5%;   Sabetha  Mutual   Tel.    Co.    (Kan.),    P.    TJ.    R. 
B  507,    6%;   Application  of   Lynch   Tel.    Co.    (Neb.),    P.    U.    R.    1915-A   64. 
L.H',    of    gross    earnings;    Re    Missouri    &     Kansas    Tel.    Co.     (Kan.).    P.    U.    R. 
L918  •'   55,    6.5%   of  cost  of  reproduction;    Salem   Tel.    Co.    (S.    D.).    P     U.    R 
1919  B    r84,    7',:    Theresa  Union   Tel.    Co.    (Wis.),    P.    U.    R.    1919-D,    6%    of 
cos!     of    reproduction;     Kendall    Tel.     Exch.     (Wis.).     P.     P.     It.     1919  P    170, 
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We  shall  follow  the  government's  conclusions  and  ac- 
cordingly fix  the  sum  of  $582,481.00,  representing  5.72  per 
cent  of  the  value  of  the  depreciable  property  ($10,183,240.00 
depreciated  physical  property,  less  land)  in  our  rate  base 
as  the  amount  to  be  procured  annually  and  set  aside  in  a  de- 
preciation reserve. 

Revenues  and  Expenses 

Because  of  the  criticisms  made  of  the  operations  of 
public  utilities,  particularly  with  reference  to  their  expendi- 
tures, most  of  which  were  generated  by  ignorance  of  the 
conditions  under  which  the  accounts  of  such  utilities  are 
kept,  a  brief  reference  to  the  accounting  practices  of  the 
telephone  company  may,  with  propriety,  be  made  at  this 
point.  From  the  inception  of  the  telephone  industry  until 
January  1st,  1923,  standard  accounts  for  the  particular 
telephone  companies  were  developed  by  accountants  of  the 
system.  In  the  infancy  of  the  business  when  development 
was  restricted  and  construction  was  not  particularly  complex 
the  accounts  required  were  simple.  As  early  as  1884,  how- 
ever, the  American  Bell  Telephone  Company  was  endeavor- 
ing to  establish  uniformity  in  accounting  practice  among 
its  associated  companies,  and  in  1887,  1891,  1904,  1908  and 
1910  the  accounting  systems  were  greatly  amplified  and 
expended  in  endeavoring  to  reflect  the  operation. 

On  June  18th,  1910,  the  Act  to  Regulate  Commerce 
was  amended  to  give  the  Interstate  Commerce  Commission 
jurisdiction  over  telegraph,  telephone  and  cable  companies 
engaged  in  interstate  business  and  to  grant  extensive  con- 
trol over  the  management,  accounts,  records  and  reports 
of  such  companies.  By  this  Act  the  Commission  is  em- 
powered to  "prescribe  the  forms  of  any  and  all  accounts, 
records  and  memoranda  to  be  kept  *  *  *"  and  shall 
at  all  times  have  access  to  all  accounts,  records  and  mem- 
oranda kept  by  carriers  subject  to  this  Act,  and  it  shall 
be  unlawful  for  such  carriers  to  keep  any  other  accounts, 
records  or  memoranda  than  those  prescribed  or  approved 
by  the  Commission,  and  it  may  employ  special  agents  or 
examiners  who  shall  have  authority  under  the  Order  of 
the  Commission  to  inspect  and  examine  any  and  all  accounts, 
records  and  memoranda  kept  by  such  carriers."  The  Act 
further  states: 


6%;  Roanoke  Tel.  Co.  (111.).  P.  U.  R.  1916-D  7S1.  6%;  Webster  Tel.  Co. 
(S.  D.),  P.  U.  R.  1916-D  603.  7%;  Redmund  v.  Dakota  Central  Tel.  Co. 
(S.  D.),  P.  U.  R.  1916-A  364.  7%;  Coos  Tel.  Co.  (N.  H.).  P.  U.  R. 
191S-P  592,  7%;  Farmers  &  M.  Tel.  Co.  (Neb.).  P.  U.  R.  191S-F  283.  9% 
of  reproduction  new  in  view  of  extraordinary  advances  in  cost  of  materials, 
due  to  war;  Mississippi  Vallev  Tel.  Co.  (111.),  P.  U.  R.  1917-B  368.  6%; 
Application  of  Lincoln  Countv  Tel.  &  Tel.  Co.  (Neb.),  P.  U.  R.  1919-A 
35,    6%. 
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"In  case  of  failure  or  refusal  on  the  part  of  any  such 
carrier,  receiver,  or  trustee  to  keep  such  accounts,  records 
and  memoranda  on  the  books  and  in  the  manner  prescribed 
by  the  Commission,  or  to  submit  such  accounts  records  and 
memoranda  as  are  kept  to  the  inspection  of  the  Commission 
or  any  of  its  authorized  agents  or  examiners,  such  carrier, 
receiver  or  trustee  shall  forfeit  to  the  United  States  the  sum 
of  five  hundred  dollars  for  each  offense  and  for  each  and 
every  day  of  the  continuance  of  such  offense,  such  forfeitures 
to  be  recoverable  in  the  same  manner  as  other  orfeitures 
provided  for  in  this  Act. 

"Any  person  who  shall  wilfully  make  any  false  entry 
in  the  accounts  of  any  book  of  accounts  or  in  any  record  or 
memoranda  kept  by  a  carrier,  or  who  shall  wilfully  destroy, 
mutilate,  alter,  or  by  any  other  means  or  device  falsify  the 
record  of  any  such  account,  record  or  memoranda,  or  who 
shall  wilfully  neglect  or  fail  to  make  a  full,  true  and  correct 
entries  in  such  accounts,  records  or  memoranda  of  all  facts 
and  transactions  appertaining  to  the  carrier's  business,  or 
shall  keep  any  other  accounts,  records,  or  memoranda  than 
those  prescribed  or  approved  by  the  Commission,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall  be  subject,  upon 
conviction  in  any  court  of  the  United  States  of  competent 
jurisdiction,  to  a  fine  of  not  less  than  one  thousand  dollars  nor 
more  than  five  thousand  dollars  or  imprisonment  for  a 
term  of  not  less  than  one  year  nor  more  than  three  years,  or 
both  such  fine  and  imprisonment." 

Acting  under  the  powers  granted  them  by  Congress, 
the  accountants  of  the  Interstate  Commerce  Commission 
proceeded  to  the  formulation  of  a  uniform  system  of  accounts 
for  telephone  companies.  In  effective  co-operation  with  the 
representatives  of  telephone  companies  and  with  state  regula- 
tory bodies,  a  tentative  system  was  drawn  up  and  issued 
under  date  of  November  15,  1911.  During  the  year  1912 
more  conferences  and  hearings  were  held  and  briefs  were 
filed;  and  finally,  the  Uniform  System  of  Accounts  for 
Telephone  Companies  was  issued  by  the  Commission  on 
December  10,  1912,  effective  January  1,  1913.  All  tele- 
phone companies  having  annual  operating  revenues  exceed- 
ing $50,000.00  are  required  by  law  to  conform  to  this  sys- 
tem of  accounting.  This  Commission  has  adopted  a  classi- 
fication of  accounts  for  telephone  companies  of  the  size  of 
defendant  company,  which  is  nearly  identical  with  the  federal 
system. 

It  follows  that  all  the  operations  of  the  defendant  com- 
pany are,  by  force  of  the  law,  recorded  under  the  super- 
vision of  the  federal  commission  and  the  Public  Service 
Commission    of   Montana.      We   have    made    studies    of    the 


582 


MONTANA    UTILITIES     REPORTS 


company's  accounts  reflecting  operation  for  the  year  1922, 
for  the  purposes  of  obtaining  net  operating  results  based 
upon  (a)  appraisal  value,  or  reproduction  new  value;  (b) 
structural  value,  or  reproduction-new-less-depreciation ;  and 
(c)  book  costs  or  book  value.  These  studies,  strictly  fol- 
lowing the  company's  books,  manifest  the  following  results: 


Appraisal 
Value 


Structural 
Value 


Book 
Value 


$14,514,220.24    $13,536,552.  26'   $9,102,905.04 


Exchange    Service    Revenues    

Toll    Service    Revenues    

Misc.     Operating    Revenues    

Telephone   Operating   Revenues    

Telephone  Operating  Expenses  from 
Sheet    1S01B,    Line    18    

General  Expense.  Emploves  Bene- 
fit   Fund    &    Net    Messgr 

Total    Telephone    Operating    Exp. 

Balance    Telephone    Optg.     Rev 

Uncollectible    Optg.     Rev.     . 

Taxes,  Franchise,  Occupation,  In- 
come   and    General    

Deductions    from    Optg.     Rev... 

Operating    Income    

Non-Operating    Revenues    

Non-Operating    Deductions    

Balance    Non-Operating    Revenues... 

Gross     Income     

Rent     Deductions     

Amortization  of  Intangible  Capital 
and    Right-of-Way    

Total    Deductions 

Balance    Net    Income    

Requirements  from  Net  Income 
Fair    Return 

Deficit    


1.533,593.151 

815,470. 88  j 

*   98,294.19| 

2,250,769.S4| 


1,533.593.15| 
815,470.88| 

*  98.294.191 
2,250,769.S4| 


.533,593.15 
815,470.88 

*   9S.294.19 
.250, 769. S4 


1,683,423.32        1, 625, 29S. 681     1.376.075.95 


66.535.23] 

1,749,958.551 

5007811.291 

9, 100.28| 

I 

183,695.541 

192,795.S2| 
308.015.471 


308,015.471 
33.333.5SJ 

I 

1.714.7S| 

35.04S.36| 

272.967.111 

I 

1.143.291.581 

S70.324.47! 


66,535.23| 

.691.S33.91J 

55S.935.93 

9,100.28| 

183,695.54 
192,795.82 

366.140.11 


366.140.11 
33,333. 58 1 

1,714.78 

35.04S.36l 

331.091.75| 

I 

1.065.078.14) 

733.986.391 


66.535.23 

.442,611.18 

S08.15S.66 

9.100.28 

183,695.54 
192,795.82 
615,362.84 


615. 362. S4 
33.333.58 

53.62S.99 

S6.962.57 

528.400.27 

720,101.22 
191,700.95 


*Deficit. 


Based  on  the  figure  we  have  found  for  the  rate  base, 
$12,638,416.00,  operations  for  1922  develop  the  following 
results : 


Revenues      $2,250,769.84 

Operating    Expenses.    Depreciation    and    Taxes 1,722,369.57 

Net   Available    for    Return    $     528.400.27 

or  4.18  per  cent  on  the  rate  base.  Figures  for  operations 
in  1923  are  not  available  at  the  time  this  report  is  being 
written. 
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American  Telephone  &  Telegraph  Company  Relationship 

One  of  the  expense  accounts  noted  above  arises  out  of 
the  relationship  between  the  Defendant  Company  and  the 
American  Telephone  and  Telegraph  Company,  a  New  York 
corporation.  This  expense  account  is  known  as  the  "Licensee 
Payment."     It  has  been  said: 

"When  the  telephone  was  first  invented,  there 
was  no  such  thing  as  the  science  or  art  of  telephony. 
The  entire  line  of  appliances  and  methods  of  con- 
ducting the  business  had  to  be  developed.  The 
American  company  or  its  predecessor  first  granted 
licenses  to  individuals  or  corporations  in  various 
parts  of  the  country  who  used  the  Bell  instrument. 
Immediately  all  sorts  of  questions  arose  and  the 
Bell  company  was  sought  for  advice  and  instruction 
in  the  construction  and  operation  of  the  various 
telephone  properties.  The  result  was  the  formation 
and  development  of  what  is  known  as  the  general 
staff  of  that  company.  This  relationship  is  shown 
by  a  contract  made  in  the  year  1918,  which  is  in 
evidence  in  this  case.  This  contract  puts  into 
written  form  the  substance  and  provisions  of  the 
original  contracts  and  their  modifications,  and  it  is 
claimed  the  contract  of  today  is  simply  a  reitera- 
tion of  what  have  been  the  developed  relations  dur- 
ing the  previous  series  of  years.  The  American 
company  owns  the  transmitters,  receivers,  and  in- 
duction coils  used  by  the  Mountain  States  company, 
the  rental  of  which  is  included  in  the  payment  made 
by  the  Mountain  States  Company  to  the  American 
Company." 

The  present  license  agreement  is  based  on  the  original 
license  contracts  which  were  issued  by  the  predecessors  of 
the  American  Telephone  and  Telegraph  Company  at  the  time 
the  original  Bell  fundamental  patents  were  acquired  and 
licenses  granted  thereunder  to  various  licensee  companies 
throughout  the  United  States.  Each  license  covered  a  spe- 
cific territory.  This  resulted  in  a  number  of  the  associate 
companies  holding  license  agreements  and  the  contracts 
evidencing  the  licenses  were  similarly  formed  and  called 
license  contracts.  These  contracts  were  permanent  and  the 
licenses  granted  not  only  the  rights  under  the  original  Bell 
patents,  but  also  rights  under  all  patents  which  might  there- 
after be  issued  or  acquired  relating  to  telephone  art  from 
the  standpoint  of  the  licensee  companies.  Sound  business 
required  a  permanent  license.  At  the  time  of  issuance  of 
the  early  licenses   the   developments   of   science   and   art   of 
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telephony  had  only  commenced.  Naturally  the  licensee 
wanted  his  rights  under  any  improvements  that  might  be 
developed.  The  interest  of  every  licensee  required  that  the 
contract  should  not  be  terminable,  but  that  his  rights  to 
improvements  in  the  art  should  continue  so  long  as  improve- 
ments continued  to  be  made.  Otherwise,  upon  the  expira- 
tion of  his  contract,  he  would  have  been  left  with  a  large 
investment  in  plant  which  could  not  be  kept  up  to  date,  but 
must  become  obsolete  because  of  his  inability  to  avail 
himself  of  the  improvements  in  that  are  as  they  were  de- 
veloped. It  will  be  shown  by  the  testimony  that  when  the 
predecessors  of  the  American  Telephone  and  Telegraph 
Company  acquired  the  Bell  patents  there  was  no  commer- 
cially practical  telephone,  and  what  is  now  included  in  the 
telephone  science  and  art  was  substantially  all  of  it  undis- 
covered. There  was  no  efficient  means  by  which  a  person 
using  the  telephone  could  call  a  person  to  whom  he  wished 
to  speak.  Switchboards  and  central  offices  were  unknown. 
The  entire  science  and  art  of  telephony  had  to  be  created 
and  developed  to  make  what  we  have  today — a  universally 
practical  telephone  system.  When  the  business  commenced, 
knowledge  about  the  telephone  art  was  practically  confined 
to  the  knowledge  of  Mr.  Bell  and  his  early  assistants. 
Obviously,  the  licensees  at  the  outset  were  confronted  with 
numerous  problems  and  difficulties.  Naturally,  they  ap- 
plied to  the  Bell  Company  for  assistance,  and  naturally  and 
necessarily  the  Bell  Company  rendered  this  assistance.  If 
it  had  not,  there  would  have  been  as  many  independent  ef- 
forts to  develop  the  art  as  there  were  licensees;  no  two  of 
them  would  have  been  along  identical  lines.  Without  this 
assistance  from  the  central  organization,  the  telephone  service 
of  the  United  States,  which  from  the  beginning  has  been 
the  standard  of  the  world  and  has  never  been  equaled  any- 
where else,  would  have  been  an  impossibility.  This  situa- 
tion develops  what  has  been  aptly  called  the  "general  staff." 
As  the  requirements  and  necessities  of  the  licensees  became 
greater,  the  general  staff  has  grown  to  meet  them  so  that 
now  the  service  which  it  renders  includes  not  only  engineer- 
ing matters  relating  to  instruments  and  patent  research  and 
development  work,  but  also  engineering  matters  relating  to 
the  enormously  complex  plant  that  has  developed  in  order 
to  make  the  use  of  the  telephone  instrument  efficient, 
including  the  extremely  important  questions  pertaining  to 
the  construction  and  operation  of  the  plant  as  well  as 
services  in  connection  with  administrative,  legal,  executive, 
accounting  and  financial  matters.  From  the  beginning  the 
licensor  company  has  furnished  the  Mountain  States  com- 
pany and  its  predecessors  (1)  all  of  the  instruments  re- 
quired  by  the  Mountain  States   company,   keeping  them   in 
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repair  and  replacing  them  as  necessary ;  (2)  rights  under 
patents  relating  to  the  telephone  art  in  any  way  controlled 
by  the  licensor  company  if  necessary  to  the  development  of 
the  service,  and  (3)  services  of  constantly  growing  value 
and  importance. 

Space  forbids  the  incorporation  of  the  Contract  creating 
the  "Licensee  Payment"  agency  entered  into  by  the  Amer- 
ican Company  and  the  Defendant  Company  on  the  1st  day  of 
July,  1919.  After  enumeration  of  the  services  which  the  de- 
fendants may  under  that  contract  exact  from  the  American 
company,  payment  therefor  is  provided  in  Paragraph  11  of 
the  Contract,  in  the  following  words: 

"In  consideration  for  said  license  contracts  and  for  all 
benefits  accruing  to  the  licensee  hereunder,  the  Licensee  is 
paying  and  shall  continue  to  pay  to  the  Licensor  a  sum 
equal  to  four  and  one-half  per  cent  (4*/^%)  of  the  total 
gross  earnings  of  the  Licensee,  which  shall  be  payable  in 
monthly  installments,  as  herein  provided,  and  in  accord- 
ance with  the  established  practice  of  the  parties  hereto, 
and  shall  be  computed  as  follows:  Such  total  gross  earn- 
ings shall  comprise  the  following  accounts  described  and 
defined  in  the  Licensor's  Accounting  Circular  No.  8  Stand- 
ard Telephone  Accounts,  Bell  Telephone  System,  issued  under 
date  of  December  28,  1912;  Account  500  Subscribers'  Sta- 
tion Revenues,  Account  501  Public  Pay  Station  Revenues, 
Account  504  Private  Exchange  Lines,  and  Account  510  Mes- 
sage Tolls.  From  the  total  of  such  accounts  shall  be  de- 
ducted Account  304  Uncollectible  Operating  Revenues.  To 
the  difference  between  the  aforesaid  revenues  and  the  afore- 
said deductions  therefrom  shall  be  added  (a)  the  sum  of 
seventy-five  cents  (75)  per  telephone  per  month  for  nil 
telephones  not  in  use  in  excess  of  three  per  cent  (3%)  of 
the  total  number  of  telephones  standing  charged  to  the 
Licensee  on  the  last  day  of  such  month,  said  three  per 
cent  (3%)  representing  the  maximum  number  of  telephones 
believed  to  be  necessary  to  be  kept  in  stock  by  the  Licensee, 
and  (b)  for  sublicensed  or  other  operating  telephone  com- 
panies not  under  license  contracts  from  the  Licensor  and 
in  which  the  Licensee  owns  a  majority  of  the  capital  stock, 
the  same  proportion  of  their  gross  revenues  computed  as 
aforesaid  as  the  proportion  of  their  stock  which  is  owned 
by  the  licensee,  provided,  however,  that  on  application  by 
the  licensee  for  the  exclusion  of  such  gross  revenues  of 
any  such  sublicensed  or  operating  company,  the  question 
shall  be  carefully  considered  and  determined  on  the  facts  in 
each  such  case. 
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The  amount  of  each  installment  of  said  sum  equal  to 
four  and  one-half  per  cent  (41/2%)  of  the  Licensee's  total 
gross  earnings  due  for  each  month  shall  be  determined  by 
such  total  gross  earnings  of  the  second  preceding  month, 
computed  in  the  manner  aforesaid,  and  a  statement,  over 
the  signature  of  the  proper  accounting  officer  of  the  Licensee, 
of  its  total  gross  earnings  for  each  calendar  month,  com- 
puted in  the  manner  aforesaid,  with  the  number  of  telephones 
in  use  and  in  stock  in  its  territory  of  the  fifteenth  day  of 
said  calendar  month  shall  be  sent  to  the  treasurer  of  the 
Licensor,  or  to  such  other  officer  of  the  Licensor  as  it  may 
theretofore  designate,  on  or  before  the  twenty-fifth  day  of 
the  next  succeeding  month  and  payment  in  Boston  or  New 
York  funds  shall  be  made  on  or  before  the  tenth  day  of  the 
month  next  following,  that  being  the  month  for  which  such 
payment  is  due.  Further  statements  of  telephones  shall 
be  made  by  the  Licensee  at  such  times  and  in  such  detail 
as  the  Licensor  may  from  time  to  time  request. 

The  Licensee  will  make  such  reports,  giving  such  infor- 
mation regarding  the  operations  of  its  exchanges  and  lines 
as  the  Licensor  may  from  time  to  time  request." 

The  record  shows,  without  dispute,  that  if  the  relation- 
ship did  not  exist  the  additional  cost  to  the  Mountain  States 
system  by  reason  of  the  necessity  of  that  system  under- 
taking the  work  of  the  American  system,  which  would  be 
pro-rated  to  the  State  of  Montana,  would  amount  to  $482,- 
625.77.  The  amount  actually  allocated  to  Montana  out  of 
the  Defendant  company's  payments  to  the  American  com- 
pany for  the  year  1922  is  $100,911.67. 

We  do  not  appreciate  the  criticisms  that  have  been 
directed  against  this  relationship.  Most  of  them  came  from 
the  false  assumption  that  corporate  intimacy  means  dis- 
regard of  public  rights.  This  assumption  rests  on  ignorant 
suspicion.  At  any  rate,  in  the  absence  of  a  showing  of 
facts  demonstrating  beyond  a  doubt  that  the  public  suffers 
from  the  relationship  that  exists  between  the  American 
company  and  the  Defendant  company,  we  do  not  propose 
to  condemn  that  relationship. 

The  Supreme  Court  of  the  United  States  has,  in  a 
rate  case,  directly  passed  upon  the  validity  of  a  like  contract. 
In  the  State  of  Missouri,  ex.  rel.  Southwestern  Bell  Tele- 
phone Company  vs.  Public  Service  Commission  of  Missouri, 
decided  May  21,  1923,  and  found  in  P.  U.  R.  1923-D,  Mr. 
Justice  Reynolds,  speaking  for  the  court,  said: 

"The    important    item    of    expense    disallowed 

by    the    commission— $174,048.60— is    55  '4     of    the 

'  414%   of  gross  revenues  paid  by  plaintiff  in  error 
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to  the  American  Telephone  and  Telegraph  Company 
as  receipts  for  receivers,  transmitters,  induction 
coils,  etc.,  and  for  licenses  and  services  under  the 
customary  form  of  contract  between  the  latter 
company  and  its  subsidiaries.  Four  and  one-half 
per  cent  is  the  ordinary  charge  paid  voluntarily 
by  local  companies  of  the  general  system.  There  is 
nothing  to  indicate  bad  faith.  So  far  as  appears, 
plaintiff  in  error's  board  of  directors  has  exercised 
a  proper  discretion  about  this  matter  requiring  busi 
ness  judgment.  It  must  never  be  forgotten  that 
while  the  state  may  regulate  with  a  view  to  enforc- 
ing reasonable  rates  and  charges,  it  is  not  the  owner 
of  the  property  of  public  utility  companies  and  is 
not  clothed  with  the  general  power  of  management 
incident  to  ownership.  The  applicable  general  rule 
is  well  expressed  in  State  Public  Utilities  Commis- 
sion ex.  rel.  Springfield  vs.  Springfield  Gas  and 
Electric  Company,  291   111.  209,  234. 

'The  commission  is  not  the  financial  manager  of 
the  corporation  and  it  is  not  empowered  to  sub- 
stitute its  judgment  for  that  of  the  directors  of 
the  corporation;  nor  can  it  ignore  items  charged 
by  the  utility  as  operating  expenses  unless  there  is 
an  abuse  of  discretion  in  that  regard  by  the  corpor- 
ate officers.' 

See  Interstate  Commerce  Commission  vs.  Chicago  Great 
Western  Railway  Co.,  209  U.  S.  108;  Chicago,  Milwaukee  & 
St.  Paul  Railroad  Co.  vs.  Wisconsin,  238  U.  S.  491;  People 
ex.  rel.  vs.  Stevens,  197  N.  Y.  1." 

In  City  of  Houston  vs.  Southwestern  Bell  Telephone 
Company,  259  U.  S.  318;  P.  U.  R.  1922-D,  794,  Mr.  Justice 
Clark  said: 

"Second  and  Third:  The  American  Telegraph  &  Tele- 
phone Company  owns  substantially  all  of  the  stock  of  the 
company  and  a  large  majority  of  the  stock  of  the  Western 
Electric  Company.  From  the  American  Telegraph  &  Tele- 
phone Company  the  company  leases  its  instruments  and  se- 
cures their  maintenance  and  renewal  and  from  the  Western 
Electric  Company  it  obtains  the  greater  part  of  its  equipment 
and  supplies  used  in  operating  its  local  exchange.  It  is  con- 
tended by  the  city  that  no  fair  disclosure  was  made  of  the 
profits  made  by  the  furnishing  companies  on  the  instruments 
and  on  the  material  and  supplies  so  furnished  and  that, 
for  this  unique  reason,  the  company  should  not  be  heard 
in  a  court  of  equity  and  the  case  should  be  dismissed.  It  is 
true  that  the  company  did  not  introduce  proof  to  show 
what  the  profits  of  the  two  companies  were,  either  upon  the 
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business  done  with  it  or  on  their  entire  business,  but  it  did 
introduce  much  evidence  tending  to  show  that  the  charge 
made  and  allowed  for  the  service  rendered  and  supplies 
furnished  by  them  was  reasonable  and  less  than  the  same 
could  be  obtained  for  from  other  sources.  Under  the  cir- 
cumstances disclosed  in  the  evidence,  the  fact  that  the  Amer- 
ican Telegraph  &  Telephone  Company  controlled  the  com- 
pany and  the  Western  Electric  Company  by  stock  owner- 
ship is  not  important  beyond  requiring  close  scrutiny  of 
their  dealings  to  prevent  imposition  upon  the  community 
served  by  the  company,  but  the  court  recognized  and  ap- 
plied this  rule.  Here  again,  the  evidence  introduced  by  the 
city  was  meager  and  indefinite,  while  that  of  the  company 
was  exceptionally  full  and  complete,  and  both  contentions 
must  be  denied." 

In  the  case  of  Southwestern  Telephone  and  Telegraph 
Co.  vs.  City  of  Fort  Worth,  in  the  report  of  the  master, 
approved  by  the  district  court  of  the  Northern  District  of 
Texas  (opinion  not  yet  reported) ,  it  was  said : 

"The  payment  is  made  to  the  American  Telephone  and 
Telegraph  Company,  which  owns  practically  the  entire  cap- 
ital stock  of  the  Southwestern  Telegraph  and  Telephone 
Company,  and  under  such  circumstances  it  is  natural  that 
the  payment  should  be  scrutinized.  The  company  has  a 
right  to  deal  with  those  having  a  controlling  interest  in  it, 
but,  on  the  other  hand,  the  public  is  entitled  to  know  that 
the  expenses  of  the  exchange  are  not  charged  with  any 
payment  to  the  parent  company  unless  the  exchange  gets  full 
value  therefor.     *     *     * 

The  payment  is  spoken  of  as  the  41/?  %  payment  and 
the  first  impression  is  that  the  principal  stockholder,  be- 
sides the  dividends  declared,  receives  a  further  payment 
equivalent  to  an  additional  4i/2%  dividend.  Investigation 
shows  that  the  payment  is  for  value  received  and  that 
it  is  not  a  dividend.  But  if  it  were  a  dividend,  it  would 
not  amount  to  4i/2%.  The  41/2%  is  of  certain  gross  re- 
ceipts. The  amount  paid  for  the  year  1917  was  $23,184.70. 
If  this  were  paid  simply  as  an  additional  return  to  the 
owners  of  the  property  it  would  not  amount  to  4i/>r<  but 
to    considerably    less    than    1%    on    the    property.     *     *     * 

The  original  contract  has  been  modified  from  time  to 
time  both  before  and  since  the  American  company  acquired 
a  controlling  interest  in  the  Southwestern  company,  but  it 
appears  that  such  modifications  have  been  uniformly  favor- 
able to  the  Southwestern  company,  the  licensee. 

The  president  of  the  Southern  New  England  Com- 
pany and  the  assistant  general  manager  of  the  Cincinnati 
&  Suburban  Bell   Telephone   Company   each  testified,   as   to 
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their  respective  companies,  that  such  companies  are  not 
controlled  in  any  way  by  the  American  Company  or  its 
associated  interests,  but  that  they  have  this  same  4i/>r; 
licensee  arrangement  with  the  American  company,  receiving 
the  use  of  property  and  the  services  just  as  the  controlled 
companies  do,  and  that  they  consider  the  arrangement  ad- 
vantageous   to    them    and    the    service    worth    the    money. 

*  *         H= 

The  general  services  rendered  by  the  American  com- 
pany under  the  4*4%  arrangement  are  very  extensive  and 
seem  to  be  of  considerably  more  importance  than  the  fur- 
nishing of  instruments. 

The  American  company  maintains  a  very  large  gen- 
eral staff  devoted  to  the  service  of  the  associated  com- 
panies. The  work  is  subdivided  and  there  is  an  executive 
staff,  a  legal  staff,  a  financial  staff,  an  accounting  staff, 
and  an  engineering  staff.  The  engineering  staff,  for  in- 
stance, is  made  up  of  some  two  hundred  engineers,  highly 
trained  specialists  and  experienced  men  in  the  various 
technical  branches  of  telephone  engineering  and  develop- 
ment. These  engineers  have  their  assistants,  draftsmen 
and    stenographic   and   clerical   forces.     *     *     * 

The  executive,  legal  and  other  departments  of  the 
general  staff  are  highly  developed  and  study  problems  pre- 
sented by  the  associated  companies  and  are  at  all  times 
available  for  consultation  and  advice. 

The  financial  department  aids  the  associated  companies 
in  marketing  their  securities  and  securing  money  on  favor- 
able terms.  The  American  Telephone  and  Telegraph  Com- 
pany is  an  institution  of  standing  in  the  financial  world,  and 
it  places  its  credit  behind  the  associated  companies,  en- 
dorsing the  notes  sold  to  the  public.  During  the  year 
1918,  up  to  the  time  of  the  trial  $40,000,000  of  notes  of 
the  associated  companies  bearing  the  endorsement  of  the 
American  company  were  sold  to  the  public.  In  addition,  the 
American  company  furnishes  to  the  associated  companies 
money  obtained  from  the  issuance  of  its  own  securities.  A 
study  covering  all  transactions  for  a  period  of  ten  years 
showed  that  the  money  is  furnished  the  associated  com- 
panies at  less  than  its  actual  cost  to  the  American 
company. 

The  engineering  department  of  the  general  staff  cen- 
tralizes for  the  whole  system  the  general  and  fundamental 
work  of  development,  the  experimentation,  the  production 
and  more  efficient  and  less  expensive  equipment  and  the 
testing  and  standardization  of  materials  and  methods. 
Its   work   extends  into   many   fields,   ranging   from   wireless 
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telephony  to  butt  treatments  for  poles,  from  developing  a 
cheaper  cable  sheath  to  problems  in  induction  and  elec- 
trolysis. The  results  of  the  work  of  the  engineering  staff 
are  given  to  the  associated  companies  in  most  practical 
form  and  enter  into  practically  every  part  of  the  Fort 
Worth   Exchange.     *     *     * 

The  accounting  department  of  the  general  staff  has 
developed,  and  has  worked  with  the  interstate  commerce 
commission  in  developing,  the  fundamental  accounting  sys- 
stem  and  it  performs  various  accounting  and  statistical 
services  for  the  associated  companies. 

It  studies  and  provides  routines  and  economical  meth- 
ods for  the  associated  companies  in  handling  the  different 
parts  of  the  accounting.  It  works  out  and  standardizes 
the  numerous  forms  that  are  used.  One  branch  of  the 
accounting  department  maintains  a  laboratory  and  tests 
all  office  devices  and  machines,  giving  its  recommendation 
and  advice.  Study  is  made  as  to  the  most  economical  and 
satisfactory  pencils,  carbon  paper,  ink,  soap  and  other 
office  supplies,  and  quantity  purchases  are  arranged  in 
behalf  of  the  associated  companies  at  wholesale  prices. 

The  service  rendered  in  connection  with  the  41/2% 
payment  are  useful  and  necessary  services.  Their  value 
to  the  exchange  is  greatly  more  than  the  exchange  is 
required  to  pay  therefor,  and  I  find  that  the  payment  should 
be  sustained." 

In  Southwestern  Bell  Telephone  and  Telegraph  Co.  Va. 
Houston,  268  Fed.  878,  the  judge  of  the  district  court  of 
the  United  States  for  the  Southern  District  of  Texas,  held: 

"Plaintiff's  telephone  supplies  are  purchased  from  the 
Western  Electric  Company,  practically  all  of  whose  stock  is 
owned  by  the  American  Telephone  and  Telegraph  Company, 
which  likewise  owns  ninety-nine  and  a  fraction  per  cent  of 
the  stock  of  plaintiff  company.  The  American  Telephone 
and  Telegraph  Company  has  a  contract  with  the  plaintiff 
by  which  it  furnishes  certain  telephone  apparatus  and  ren- 
ders certain  service  in  accounting  and  laboratory  work, 
for  which  it  is  paid  four  and  one-half  per  cent  of  plaintiff's 
gross  operating  revenues.  The  amount  paid  for  this  service 
is  claimed  by  plaintiff  to  be  excessive,  as  are  likewise  alleged 
to  be  the  prices  charged  by  the  Western  Electric  Company. 
It  is  furthermore  contended  that  such  service  by  the 
American  Telephone  and  Telegraph  Company  should  be  ren- 
dered at  cost  and  that  the  evidence  offered  fails  to  show 
what  was  such  actual  cost.  The  master,  after  careful  con- 
sideration of  the  mass  of  conflicting  testimony,  held  against 
such  contentions  of  the  plaintiff,  and  found  that  the  plaintiff 
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gets  full  value  for  the  amount  of  money  paid  the  parent 
company  and  unqualifiedly  approved  the  four  and  one-half 
per  cent  payment,  which  in  1918  aggregated  $43,528. 

"As  to  the  nature  of  the  service  rendered,  the  master 
quoted  with  approval  from  the  supreme  court  of  Michigan 
in  the  case  of  Detroit  Railroad  Commission  and  State  Tele- 
phone Company,  started  April  10,  1920,  in  which  that  court 
quotes  with  approval  the  opinion  of  the  Railroad  Commission 
of  Michigan  as  follows: 

The  American  Telephone  and  Telegraph  Company,  itself 
a  large  corporation,  financed  by  the  issuance  of  its  own  se- 
curities, and  occupying  the  same  relative  position  to  tele- 
phone companies  of  several  other  states,  is  able  with  prac- 
ticability, to  and  does  maintain  extensive  laboratories  and 
offices  where  careful  experiments  are  constantly  being  made, 
designed  to  produce  improvements  and  economies  in  the 
service.  It  employs  engineres,  accountants,  auditors  and 
others  whose  services  are  highly  beneficial  to  telephone  com- 
panies, whose  employment  would  be  impossible  to  any  of 
these  associated  companies  individually.  The  cost  to  any 
individual  company  of  maintaining  a  staff  of  skilled  assist- 
ants of  like  character  and  ability  would  be  prohibitive;  yet 
under  this  arrangement  the  Michigan  State  Telephone  Com- 
pany now  has  the  benefit  of  all  that  these  men  do  or  pro- 
duce in  the  way  of  improvements,  refinements  or  economies 
in  telephone  facilities,  service  or  methods  of  operation.  True, 
the  results  of  the  investigations  and  experiments  of  these 
men,  once  they  are  achieved  may  be  given  to  many  asso- 
ciated companies  as  readily  as  to  one,  but  that  does  not 
lessen  the  value  of  them  to  any  one  of  the  associated 
companies. 

"The  Michigan  State  Telephone  Company's  securities 
are  taken  and  handled  by  the  American  Telephone  and 
Telegraph  Company  at  uniformly  low  interest  rates  and 
without  large  discounts.  This  service  is  one,  the  value  and 
importance  of  which  it  is  impossible  to  calculate.     *     *     * 

The  effect  of  this  arrangement  is  that  the  State 
company  is  given  the  benefit  of  the  services  of  the  most 
efficient  engineers,  accountants,  traffic  men,  patent  law- 
yers and  others  possible  to  secure.  They  are  furnished  with 
certain  standard  parts  of  all  telephone  sets,  which  are  kept 
in  repair  for  them.  They  are  aided  in  their  financial  matters 
extensively. 

"These  are  the  services  which  the  company  needs, 
which  are  useful  to  it,  inuring  to  the  benefit  of  its  patrons, 
which,  if  they  could  otherwise  be  had  at  all,  certainly  would 
not  be  obtained  at  any  less  cost  than  under  their  contract 
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with  the  American  Telephone  and  Telegraph  Company.  It 
is  apparent  that  this  contract  should  receive  the  approval  of 
the  company.  *  *  *  It  follows  in  the  opinion  of  the  commis- 
sion, that  unless  the  contracts  between  the  Michigan 
State  Telephone  Company  and  the  American  Telephone 
and  Telegraph  Company,  under  which  certain  facilities 
are  furnished  and  certain  engineering  accounting  and 
other  services  are  rendered  to  the  Michigan  State  Telephone 
Company  and  between  the  Michigan  State  Telephone  Com- 
pany and  the  Western  Electric  Company,  under  which  the  ap- 
plicant company  purchases  certain  of  its  supplies  and  mater- 
ials, amount  to  a  fraud  upon  the  public  by  reason  of  the  price 
paid  by  the  Michigan  State  Telephone  Company  being  exces- 
sive, then  the  disbursements  of  the  Michigan  State  Telephone 
Company,  in  pursuance  of  these  contracts,  must  be  considered 
legitimate  and  proper  charges  upon  its  revenues.  It  was 
made  to  appear  upon  the  hearing  before  the  commission 
by  Mr.  Burch  that  the  prices  and  terms  at  which  the  Western 
Electric  Company  furnished  property  and  facilities  to  the 
Michigan  State  Telephone  Company  were  very  favorable, 
that  the  facilities  furnished  by  the  Western  Electric  Com- 
pany were  a  good  standard,  the  world  over,  and  furnish 
an  excellent  basis  for  fixing  unit  prices.' 

"The  scope  of  the  inquiry  in  this  case  cannot  be  extended 
to  the  determination  of  a  fair  rate  of  profit  to  the  American 
Telephone  and  Telegraph  Company  on  its  capital  invested, 
or  to  such  a  rate  of  profit  to  the  Western  Electric  Company, 
which  is  not  a  public  service  corporation,  but  a  private  cor- 
poration engaged  in  the  business  of  manufacturing  tele- 
phone aparatus.  The  problems  presented  by  the  relations 
of  such  holding  and  subsidiary  corporations  are  serious  ones 
which  vitally  affect  the  public  interest,  but  they  are  prob- 
lems which  primarily  call  for  legislative  consideration. 

The  fact  that  the  American  -Telephone  and  Telegraph 
Company  dominates  and  controls  both  the  plainitff  com- 
pany and  the  Western  Electric  Company,  is  sufficient  to 
cause  the  courts  to  very  closely  scrutinize  any  dealings  be- 
tween those  corporations  whereby  any  unjust  advantage 
might  be  taken  by  the  parent  company,  or  the  effect  of 
which  might  be  to  enable  it  to  receive  a  larger  return  than 
that  which  forms  the  basis  of  the  established  rate  for  tele- 
phone service  to  the  public.  Such  corporations,  however,  are 
not  debarred  from  entering  into  contracts  with  each  other, 
and  where  such  contracts  are  fair  and  advantageous  to  the 
subordinate  corporation,  they  will  be  recognized  and  given 
effect." 
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A  large  number  of  commissions  throughout  the  country 
have  aproved  the  relationship  and  the  four  and  one-half  per 
cent  (4V&%)  payment  as  a  proper  expenditure.  Among  the 
cases  to  which  attention  might  be  called,  are  those  found 
in  the  foot  note. — 1. 

We  quote  from  some  of  the  decisions  below: 

WISCONSIN  : 

"Payments  to  American  Telephone  and  Telegraph  Com- 
pany. The  payments  made  by  respondent  to  the  American 
Telephone  and  Telegraph  Company  were  criticized  severely 
at  the  time  of  the  hearing,  and  in  the  brief  filed  on  behalf 
of  the  city  of  Milwaukee.  It  appears  to  us  that  two  im- 
portant considerations  enter  here.  If  such  information  were 
available,  we  should  know  what  the  service  is  worth  to  the 
Wisconsin  Telephone  Company,  and  what  it  costs  the  Amer- 
ican Telephone  and  Telegraph  Company.  It  does  not  appear 
practical  to  measure  with  exactness  the  value  of  the  service 
to  the  Wisconsin  Telephone  Company.  Value  is  a  relative 
term,  not  only  when  used  in  connection  with  the  charges 
made  by  a  public  utility  for  service  rendered  to  the  public, 
but  also  when  used  in  reference  to  the  charges  made  to  a 
public  utility  for  service  rendered  to  it.  Assuming  that  the 
service  is  of  some  value  to  the  Wisconsin  Telephone  Com- 
pany, there  are  several  measures  of  value  which  might  be 
applied,  none  of  which,  however,  will  entirely  suffice.  We 
might  seek  to  determine,  for  example,  whether  the  Wiscon- 
sin Telephone  Company  might  better  dispense  with  the 
service  entirely,  whether  it  could  furnish  equivalent  service 
at  less  cost  by  relying  on  its  own  efforts,  and  whether,  as- 
suming that  the  service  rendered  by  the  holding  company 
were  to  be  discontinued,  an  organization  of  telephone  com- 
panies might  not  be  formed  to  furnish  such  service  at  less 
than  the  present  cost. 

With  regard  to  the  first  of  these,  we  might  say  that 
the  facts  before  us  hardly  indicate  that  the  cost  of  service 
is  such  a  burden  upon  the  Wisconsin  Company  as  should  be 
removed,  even  at  the  cost  of  dispensing  entirely  with  the 
service.  No  one  can  be  insensible  to  the  immense  value  to 
the  operating  companies  which  attaches  to  service  such  as 


1.  Citv  of  Birmingham  vs.  Southern  Bell  T.  &  T.  Co.,  P.  U.  R. 
1919-B.  791;  In  Re  Investigation  of  Telephone  Companies.  P.  TT.  R.  1920-B, 
411;  In  Matter  of  Application  Southern  California  Tel.  Co..  P.  U.  R.  1922-C, 
99;  In  Re  Mountain  States  Tel.  &  Tel.  Co..  P.  1".  R.  1917-B,  ITS;  In  Mat- 
ter Application  Mountain  States  T.  &  T.  Co..  P.  U.  R.  1921-B,  757;  Re 
Indiana  Bell  Tel.  Co.,  (June  20.  1922),  P.  U.  R.  1922-E,  48;  In  Re  Cumber- 
land Tel.  &  Tel.  Co.,  (La.),  P.  U.  R.  1921-C,  372:  In  Re  Chesapeake  & 
Potomac  Tel.  &  Tel.  Co.  of  Baltimore  City.  P.  U.  R.  1920-F,  417:  In  Re 
Application  of  Michigan  State  Tel.  Co..  P.  I".  R.  191S-C.  81;  Citv  of 
Detroit  vs.  Michigan  R.  R.  Comm..  209  Mich.  395;  177  X.  W.  306;  P.  U.  R. 
1920-D,     S67. 
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that  furnished  to  the  Wisconsin  company  by  the  American 
company.  If  the  operating  companies  of  the  Bell  system 
were  independent  of  any  common  control  and  there  were 
no  other  available  method  of  securing  such  service  as  that 
now  furnished  by  the  American  company,  we  doubt  very 
seriously  whether  we  would  be  justified  in  holding  unreason- 
able an  agreement  which  would  give  the  Wisconsin  company 
the  service  it  now  enjoys  at  a  cost  equal  to  what  it  now 
pays. 

On  the  second  point,  it  may  be  said  that  we  have  not 
been  able  to  discover  that  the  Wisconsin  company,  by  using 
its  own  organization,  could  supply  equivalent  service  at  a 
less  cost.  Even  aside  from  the  question  of  cost,  there  are 
considerations  of  uniformity  and  standardization  which  are 
important  in  relation  to  the  development  of  a  universal 
telephone  service,  and  which  could  hardly  be  met  by  the 
subsidiaries  of  the  American  company  acting  independently, 
and  which  we  believe  to  be  of  such  great  importance  that 
the  furnishing  of  the  service  by  the  Wisconsin  company  to 
itself  is  out  of  the  question. 

The  services  furnished  by  the  American  Telephone  and 
Telegraph  Company  to  its  associated  companies  are  divisible 
into  two  general  groups,  one  of  which  relates  to  the  fur- 
nishing of  receivers,  transmitters  and  induction  coils  and 
labor  and  materials  for  repairing  such  parts,  and  the  other 
to  various  services  along  engineering,  accounting,  legal, 
traffic  and  other  lines.  The  chief  engineer  of  the  American 
Telephone  and  Telegraph  Company  testified  at  considerable 
length  as  to  the  value  to  the  Wisconsin  company  of  the 
services  in  question.  Although  we  deem  it  unnecessary  to 
review  his  testimony  in  any  detail,  a  great  deal  of  weight 
may  reasonably  be  attached  to  it.  Testimony  was  also  in- 
troduced to  show  that  companies  in  which  the  Bell  System 
has  only  a  minority  interest  in  some  cases  accepted  the  4i/o% 
agreement. 

In  some  of  the  investigations  of  this  agreement  which 
have  been  conducted,  investigators  seem  to  have  lost  sight 
of  the  fact  that  the  furnishing  and  repairing  of  instrument 
parts  is  not  the  only  valuable  service  supplied  to  the  asso- 
ciated companies.  In  others,  there  seems  to  have  been  an 
assumption  that  the  agreement  would  necessarily  be  un- 
reasonable because  of  the  control  of  the  associated  com- 
panies by  the  American  company.  In  cases  where  investi- 
gators have  failed  to  consider  services  other  than  the  fur- 
nishing of  instrument  parts,  we  think  it  is  clear  that  they 
may    not    have    made    sufficient    allowance    for    reasonable 


596  MONTANA    UTILITIES     REPORTS 

payments  for  service  rendered.  In  other  cases  where  re- 
ductions have  been  recommended,  the  facts  submitted  as  the 
basis  for  such  reductions  are  rather  meager. 

The  assumption,  not  only  of  the  complainants  in  this 
case,  but  of  some  of  those  who  have  investigated  the  4*/2  per 
cent  agreement,  seem  to  have  been  that  any  agreement  of 
this  kind  must  be  unreasonable  because  of  the  relations 
existing  between  the  American  Telephone  and  Telegraph 
Company  and  its  associated  companies.  It  is  our  opinion 
that  the  community  of  ownership  of  the  companies  com- 
prising the  Bell  system  does  not,  in  itself,  prove  the  un- 
reasonableness   of   any   intercorporate   agreements. 

Other  commissions  have  approved  rates  established  dur- 
ing Federal  control  based  on  a  showing  of  operating  ex- 
penses which  included  as  items  the  expense  payments  under 
the  License  Contract. 

In  Re  Rates  New  York  Telephone  Co.,  P.  U.  R.  1918-B, 
999;  In  Re  Investigation  of  Certain  Rates  Central  Union 
Tel.  Co.,  P.  U.  R.  1920-C,  534;  In  Re  Uniform  Telephone 
Rates  P.  U.  R.  1917-D,  259;  United  Business  Men's  Assn. 
vs.  Bell  Tel.  Co.,  P.  U.  R.  1920-F,  682 ;  Application  of  Chesa- 
peake &  Potomac  Tel.  Co.,  of  Virginia  P.  U.  R.  1920-F,  49, 
at  90;  In  Re  Chesapeake  &  Potomac  Tel.  Co.  of  West  Vir- 
ginia, P.  U.  R.  1921-B  97,  at  119;  Bogart  vs.  Wisconsin 
Telephone  Co.,  P.  U.  R.  1916-C,  1920,  which  they  have.  How- 
ever, because  any  excessive  charges  which  may  be  made 
to  the  Wisconsin  company,  it  becomes  necessary  not  to  pre- 
judge the  case,  but  investigate  the  agreement  in  the  light  of 
all  available  facts  to  determine,  first,  whether  or  not  it  is 
unreasonable,  and,  second,  to  the  extent  of  any  unreason- 
ableness which  may  be  found. 

In  the  first  place,  it  is  important  that  we  have  clearly 
before  us,  just  what  is  covered  by  the  41/2  per  cent  charge. 
This  covers  various  engineering,  accounting,  legal  and  other 
services,  the  cost  value  of  which  is  hard  to  determine,  and 
all  the  payment  for  instruments  furnished  to  the  Wiscon- 
sin Telephone  Company  and  for  a  reserve  stock  of  instru- 
ments for  storeroom  purposes  not  in  excess  of  3  per  cent  of 
the  total  number  of  instruments  furnished. 

As  the  testimony  of  the  company's  principal  witness 
on  the  question  of  the  14%  Per  cen^  charge  dealt  specifically 
with  the  year  1914,  we  will  make  our  analysis  of  the  situation 
upon  the  basis  of  that  year.  According  to  the  testimony  of 
the  chief  engineer  of  the  American  Telephone  and  Tele- 
graph Company,  the  average  number  of  instruments  in  the 
hands  of  the  Wisconsin  company,  including  those  in  reserve 
for  that  company  during  1914,  was  194,415  sets.     The  wit- 
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ness  assumed  a  cost  per  set  of  $3.00,  although  he  stated  that 
the  price  in  the  market  would  average  $3.22.  He  estimated 
that  depreciation,  administration,  return  on  investment  and 
reserve  for  contingencies  will  amount  to  21  per  cent,  or  63 
cents  per  set  of  instruments,  making  a  total  of  $122,481. 
The  cost  of  repairing  done  by  the  American  Company  brings 
this  total  to  $131,579,  which  the  witness  apparently  con- 
siders a  fair  payment  for  the  use  of  instruments,  and  which, 
when  deducted  from  the  amount  paid  for  these  services  for 
the  year,  leaves  $57,702.84  for  the  state  as  a  whole,  to  pay 
for  other  services." 

MARYLAND:  From  the  Chesapeake  &  Potomac  Case, 
we  quote: 

"In  addition  to  financing  the  associated  companies  in 
this  way,  the  parent  company  protects  them  in  the  use  of 
all  patents  used  by  any  of  them,  defending  all  suits  for  in- 
fringement at  its  own  cost  and  expense,  as  well  as  purchas- 
ing valuable  patents  for  the  use  of  all  the  companies.  It 
also  maintains  at  its  own  expense  an  engineering  force  of 
some  four  or  five  hundred  experts  who  design  and  create 
new  equipment,  such  as  switchboards  and  the  like.  The 
switchboard,  for  instance,  is  designed  with  all  its  parts,  and 
the  parts  are  made,  assembled  and  tested,  whereupon  it  is 
delivered  to  the  associated  companies  as  a  finished  product 
embodying  the  best  engineering  skill  and  experience  available 
anywhere  in  the  world.  The  parent  company  is  now  experi- 
menting with  an  automatic  switchboard  through  which  an  in- 
coming call,  when  coming  to  a  busy  operator,  will  travel 
along  back  of  the  switchboard  automatically  until  it  reaches 
one  who  is  not  engaged,  when  the  connection  can  be  made 
and  the  call  completed. 

This  work  of  experimentation  at  the  cost  of  the  parent 
company  permeates  every  line  of  the  telephone  business.  It 
extends  to  conduits,  cables,  instruments,  transmitters  and 
receivers.  It  goes  to  building  construction,  even  to  matters 
of  saving  insurance  through  the  reduction  of  fire  hazards. 
It  also  goes  into  the  commercial  end  by  devising  methods  for 
the  better  and  more  satisfactory  ways  of  handling  business 
to  the  satisfaction  of  the  subscribers  and  at  less  cost  to  the 
company. 

In  other  forms  the  activities  of  the  parent  company 
extend  to  matters  of  accounting  in  its  many  branches,  and 
as  well  to  a  large  and  highly  trained  legal  department,  the 
services  of  which  are  at  all  times  free  to  the  associated 
companies.  In  addition,  the  associated  companies  get  the 
general  benefit  of  the  executive  department  of  the  parent 
company,  a  service  the  value  of  which  it  would  be  difficult 
to  estimate. 
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The  parent  company  owns  all  the  telephone  sets  in  use 
by  the  subscribers  of  the  associated  companies — the  receivers, 
transmitters  and  coil  attached  thereto — it  having  been  real- 
ized that  uniformity  of  service  was  required  throughout  the 
entire  system,  and  that  this  could  not  always  be  obtained  if 
the  associated  companies  were  required  to  make  extensive 
changes  in  equipment  at  their  own  expense.  These  instru- 
ments are  all  kept  in  repair  at  the  expense  of  the  parent  com- 
pany. 

The  above  is  only  a  very  general  statement  of  the  rela- 
tions between  the  American  Telephone  and  Telegraph  Com- 
pany and  its  subsidiary  companies,  but  it  will  give  some 
idea  of  the  intricacy  of  those  relations  and  of  their  value  to 
the  associated  companies,  and,  through  them,  to  the  public 
at  large. 

As  it  now  exists  this  arrangement  is  the  outgrowth  of 
many  years'  experience.  Originally  the  parent  company  rented 
the  telephone  instruments  at  a  fixed  rental,  but  with  the  de- 
velopment of  the  service  and  the  multitudinous  changes  in  its 
character  due  to  the  improvement  in  facilities  and  rapid 
growth  in  the  general  use  of  the  telephone,  it  was  found  bet- 
ter to  lease  the  instruments  as  a  part  of  the  general  service 
furnished  by  the  parent  company  to  the  subsidiary  companies. 

Consequently,  in  or  about  1902,  the  plan  was  inaugurated 
of  the  parent  company  charging  the  subsidiary  companies 
414  per  cent  of  their  gross  telephone  earnings  in  return  for 
the  lease  of  such  instruments  and  rendition  of  the  mainfold 
services  above  referred  to.  At  that  time  this  charge  equaled 
to  about  $5.00  per  telephone.  At  the  present  time  it  equates 
to  about  $1.62  per  telephone.  Mr.  Bethell  testified  that 
about  80  cents  of  this  amount  represented  the  fair  cost  of  the 
telephone  instrument  itself,  including  rental  and  repairs,  and 
the  remainder  of  the  value  of  the  other  services  rendered  by 
the  parent  company. 

;j;  *  ^c  H=  *  *  * 

The  evidence  shows  that  the  41/2  per  cent  payment  by 
this  company  for  the  year  ending  June  30,  1914,  amounted 
to  $145,075,  about  one-half  of  which,  or  $72,537,  would 
represent  a  fair  rental  for  the  instruments  furnished  by  the 
parent  company,  and  a  like  sum,  the  cost  of  the  general 
services  above  referred  to. 

As  such  general  services  embrace  the  cost  of  promo- 
tion and  furnishing  money  at  par,  it  will,  therefore,  be  seen 
that  the  respondent  company  got  from  the  parent  company 
in  return  for  these  annual  payments,  the  largest  of  which 
was  but  $72,537,   these  two  things  which  would   have   cost 
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it  $1,300,000,  if  it  had  been  obliged  to  pay  for  them  itself, 
and  that  the  interest  on  this  sum  would  have  been  certainly 
not  less  than  $78,000,  even  upon  the  basis  of  six  per  cent. 

In  either  event,  the  public  pays  the  bill.  If  the  41/2  per 
cent  arrangement  be  continued,  the  public  will  pay  the  bill 
as  an  operating  expense  of  the  company.  If  it  be  discounted 
and  the  $1,300,000  capitalized,  the  public  would  have  to 
pay  the  bill  in  the  shape  of  a  return  upon  the  investment. 
If  that  return  were  made  6  per  cent,  the  public  would  pay 
$78,000  as  against  the  $72,000  paid  under  the  4i/2  per  cent 
arrangement.  If  7  per  cent,  the  public  would  pay  $91,000 
as  against  the  $72,000,  and  if  8  per  cent,  the  public  would 
pay  $104,000. 

But  despite  these  facts,  we  are  not  prepared  to  con- 
cede the  contention  of  counsel  for  the  company  so  far  as  to 
enter  into  any  express  or  implied  understanding  that  in 
consideration  of  the  waiver  of  this  claim  of  $1,300,000,  this 
commission  will  approve  the  continuance  of  the  4i/>  per  cent 
arrangement  for  all  time  in   the  future. 

While  this  commission  feels  that  such  arrangement  is 
unquestionably  a  desirable  one  from  the  standpoint  of  the 
public,  and  that  the  mere  fact  that  the  parent  company  holds 
all  the  stock  of  the  local  company  would  not  justify  the  dis- 
allowance of  this  $1,300,000  upon  the  reproduction  cost 
theory,  we  do  not  feel  that  it  is  necessary  or  would  be  ad- 
visable upon  our  part  to  take  any  definite  stand  relative 
thereto  which  might  in  any  way  embarrass  ourselves  or  our 
successors  in  office  in  exercising  jurisdiction  over  this  com- 
pany in  future. 

******* 

We  have  already  expressed  our  views  as  to  the  pro- 
priety of  the  414  per  cent  arrangement.  Under  conditions 
as  they  now  exist,  we  believe  it  to  be  an  arrangement  of 
great  value  to  the  public  of  this  state. 

Therefore  in  estimating  the  returns  which  the  respond- 
ent company  may  reasonably  be  expected  to  receive  upon 
the  valuation  hereinafter  reached,  we  will  consider  this  4!/2 
per  cent  a  proper  operating  expense." 

PENNSYLVANIA 

The  Pennylvania  commission,  on  investigation  con- 
ducted by  the  commission  on  its  own  motion  involving  tele- 
phone rates  throughout  the  state  of  Pennsylvania  (P.  U.  R. 
1917-D,  page  260),  said: 

"The  present  relationship  established  with  the 
American  Telephone  &  Telegraph  Company,  where- 
by   it   performs    services    for   the    state    companies 
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and  supplies  certain  types  of  apparatus  and  aids  in 
patent  litigation  for  a  specified  consideration,  wa* 
approved." 

On  page  261  the  commission  further  stated: 

"In  carrying  out  this  plan  for  a  comprehensive 
and  general  development  of  the  telephone  service,  a 
relationship  has  been  established  with  the  Ameri- 
can Telephone  and  Telegraph  Company  which  per- 
forms services,  supplies  certain  types  of  apparatus 
and  aids  in  patent  litigation  and  in  financing.  All 
the  evidence  indicates  that  these  services  are  valu- 
able and  this  relationship  conduces  to  the  best  inter- 
est of  telephone  users  and  of  the  telephone  com- 
panies and  there  is  no  evidence  in  this  case  which 
shows  that  the  payment  for  this  service  is  unreason- 
able or  excessive." 

ALABAMA 

The  Alabama  commission  in  the  Birmingham  Case,  supra, 

(P.  U.  R.  1919-B,  at  p.  797),  said: 

"The  respondent  company  is  operating  under  a 
license  contract  originally  granted  by  the  Ameri- 
can Bell  Telephone  Company,  under  which  this 
company  receives  (1)  the  telephone  instruments, 
transmitters,  and  receivers  used  by  it  in  its  tele- 
phone system,  with  the  surplus  supplies  to  cover 
emergencies,  and  the  right  to  have  the  instruments 
replaced  as  they  become  out  of  repair  or  as  im- 
proved instruments  are  developed;  (2)  The  right  to 
use  all  patented  appliances  which  are  involved  in  the 
transaction  of  its  business,  with  all  of  the  improve- 
ments that  are  made  upon  them  from  time  to  time, 
the  existing  patents  at  the  time  of  this  hearing  be- 
ing some  2,000  in  number;  (3)  consulting  engineer- 
ing service  covering  all  matters  of  plant  and  opera- 
tion furnished  by  the  general  staff  of  the  American 
Telephone  and  Telegraph  Company,  which  saves  the 
respondent  company  any  engineering  expenses,  ex- 
cept that  pertaining  to  the  direct  work  of  operation 
and  construction ;  (4)  general  accounting  services  of 
like  character;  (5)  general  legal  services  of  like 
character;  (6)  financial  assistance  to  enable  the 
company  to  secure,  at  low  rates,  the  new  money  that 
is  constantly  required  in  order  to  provide  for  the  ad- 
ditions to  its  plant,  which  necessarily  must  be  made 
in  maintaining  its  service  and  meeting  its  public  re- 
quirements ;  (7)  general  administrative  service  and 
advice. 


PUBLIC     SERVICE     COMMISSION 

It  might  be  well  to  state  that,  when  this  con- 
tract was  originally  entered  into,  not  an  item  of 
equipment  or  apparatus  that  is  in  use  today,  and  is 
standard  today,  was  known  or  was  available  for  use, 
except  the  possible  use  of  elementary  things  like 
poles,  crossarms,  and  insulators. 

The  development  of  the  general  staff  of  the 
American  Telephone  &  Telegraph  Company  has  so 
grown,  and  its  functions  so  broadened,  that  at  the 
present  time  it  renders  available  to  the  respondent 
company  the  entire  telephone  experience  of  the 
world,  with  everything  that  is  of  general  value  in 
the  telephone  art  and  sciences,  whether  covered  by 
patents  or  not.  It  is  plain  to  the  commission  that  it 
is  absolutely  necessary  for  the  respondent  company 
to  keep  in  touch  at  all  times  with  all  improvements 
in  the  telephone  arts  and  sciences ;  and  whether  it 
does  this  through  contract  with  the  American  Tele- 
phone and  Telegraph  Company,  or  through  its  own 
efforts,  the  commission  is  not  concerned.  The 
question  with  which  the  commission  is  concerned  is 
whether  or  not  the  respondent  company  secures  these 
services  for  a  reasonable  sum ;  whether  a  reasonably 
practical  man,  in  operating  the  respondent's  plant, 
would  incur  this  expense. 

The  commission  is  naturally  interested  as  to 
whether  the  respondent  company  could  get  this 
service  cheaper  in  some  other  way,  either  by  fur- 
nishing it  itself,  or  by  some  other  source.  It  is 
obvious  that  much  of  this  service  could  not  be  ob- 
tained any  other  way  except  in  a  central  organiza- 
tion. It  would  be  impossible  to  render  to  everyone 
all  of  the  patented  inventions  which  so  largely  make 
up  the  improvements  in  the  arts  of  telephony.  If 
each  telephone  company  attempted  to  organize  a 
general  staff,  it  appears  to  the  commission  that  each 
company  would  absolutely  retain  its  own  inventions, 
and  no  company  could  acquire  the  right  to  use  every- 
thing that  will  aid  in  the  most  efficient  and  economi- 
cal service.  Moreover,  the  expense  of  such  organiza- 
tion, it  occurs  to  the  commission,  would  be  prohibi- 
tive, unless  it  were  distributed  over  a  large  system. 

It  is  probably  proper  for  the  commission  to  go 
further  as  to  the  value  of  this  service  to  the  respond- 
ent company,  and,  in  doing  so,  recalls  that  the  testi- 
mony of  respondent  company  showed  considerable 
amounts  in  the  saving  in  the  construction  work,  both 
throughout  the  state  and  Birmingham  proper. 
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The  fact,  if  it  be  a  fact,  that  this  arrangement 
or  contract  is  also  a  desirable  contract  from  the 
standpoint  of  the  American  Telephone  &  Telegraph 
Company  does  not,  to  the  mind  of  this  commission, 
affect  the  situation  whatsoever.  This  is  ordinarily 
true,  of  course,  of  all  such  contracts.  If,  for  in- 
stance, the  respondent  company  rented  its  instru- 
ments from  someone  else,  the  person  who  rented 
them  to  the  company  would  expect  a  profit,  and 
would  certainly  be  entitled  to  one.  Sound  business 
transactions  benefit  all  parties  to  them. 

The  commission  will  further  add  in  this  con- 
nection, that  in  a  contract  recently  entered  into 
between  the  federal  government,  through  Post- 
master General  (Mr.  Burleson)  and  the  respondent 
company,  that  the  414  per  cent  contract  herein  in- 
volved was  approved." 

The  instant  record  furnishes  no  suggestion  that  the 
license  contract  between  the  defendant  company  and  the 
American  Telephone  and  Telegraph  Company  can  be  im- 
peached on  grounds  other  than  those  previously  considered 
and  disposed  of  in  favor  of  the  contract,  by  courts  and  com- 
mission throughout  the  United  States.*  The  contract  with 
the  Western  Electric  Company  is  equally  free  from  objection. 

Principles  of  Telephone  Rate  Making. 

Having  viewed  the  company's  necessities,  there  remains 
the  problem  of  meeting  these  necessities  in  accord  with  the 
fundamental  principles  of  telephone  rate  making.  To  that 
end  some  statements  of  those  principles  become  necessary. 
It  should  be  pointed  out  at  the  start  and  borne  in  mind 
throughout,  that  a  system  of  charging  for  telephone  services 
actually  controls  the  development  of  business.  There  has 
not,  up  to  this  time,  been  developed  a  mathematical  formula 
or  precise  mechanical  method  for  constructing  telephone 
rates.  Therein,  of  course,  lies  some  of  the  misunderstanding 
with  respect  to  the  character  of  the  rates.  There  is  no 
public  industry  which  must  respond  to  as  great  a  variety  of 
demands  as  the  telephone  service.  The  telephone  service 
needs  of  individual  users  or  the  range  in  the  demand  field 
within  which  control  through  rate  practices  and  charges 
may  be  exercised  is  of  greater  extent  than  is  generally  rec- 
ognized.    Broadly  speaking,  the  demand  for  telephone  serv- 


*Close  association  between  two  companies  does  not  of  itself  suggest 
illegalities. 

Leavenworth  County  Commrs.  vs.  Chicago.  Rock  Island  &  Pacific  Ry. 
Co.,  134  U.  S.  6S8;  Coe  vs.  East  &  West  R.  R.  Co..  52  Fed.  531:  Collins 
vs.  Penn-Wyoming  Copper  Co.,  203  Fed.  726;  Peterson  vs  C.  .  R.  I.  &  P. 
R.  Co.,  205  U.  S.  364;  Nashua  &  Lowell  Corp.  vs.  Boston  &  Lowell  Corp., 
136  U.  S.  356;  Hunter  vs.  Baker  Motor  Vehicle  Co.,  190  Fed.  665;  In  Re 
Pacific    Tel.    &    Tel.    Co.,    P.    U.    R.    1922-C,    279. 
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ice  ranges  from  no  demand  whatever  to  amounts  of  com- 
petitive proportions.  The  demands  of  some  users  are  fully 
satisfied  with  the  service  they  receive  from  public  pay  sta- 
tions, some  desire  only  part  use  of  a  line  and  single 
telephone  while  others  require  hundreds  of  telephones  and 
full  use  of  hundreds  of  lines.  The  demand  for  telephone 
service  requiring  complex  equipment  and  facilities  for  indi- 
vidual users  often  exceeds  the  combined  demand  of  all  users 
in  one,  two  or  three  communities  and  towns.  As  to  tele- 
phone calls,  some  users  are  satisfied  with  a  few  calls  per 
month ;  others  require  thousands  of  calls  a  day.  Some  users 
desire  to  communicate  only  within  the  limits  of  a  single 
community ;  others  desire  to  talk  over  very  long  distances. 
Demands  for  communication  are  further  varied  by  the  length 
of  conversation,  time  of  day  during  which  conversations  take 
place  and  limiting  conditions  imposed  by  users  as  to  condi- 
tions of  use. 

These  almost  infinite  variations  in  demand  effect  the 
cost  of  furnishing  the  service.  As  to  most  variations  in 
demand  it  is  obvious  that  a  difference  in  cost  of  meeting 
such  variations  must  exist.  It  takes,  for  example  more  wire, 
poles,  cross-arms  and  better  terminal  equipment  to  communi- 
cate over  a  distance  of  one  hundred  miles  than  it  does  over 
a  distance  of  one  hundred  yards.  Differences  in  length  of 
haul  result  in  variations  in  costs  whenever  expensive  dis- 
tributing systems  are  required,  and  the  amount  of  distribu- 
tion expenses  is  largely  controlled  by  the  locations  at  which 
subscribers  demand  to  be  served.  Therefore,  the  principal 
factor  limiting  the  satisfaction  of  every  demand  for  tele- 
phone service  regardless  of  where  it  may  arise  is  the  cost 
effects  which  are  directly  related  to  distance. 

The  objectives  or  principles  which  years  of  experience 
have  developed  with  reference  to  the  construction  of  rates, 
are  these: 

1.  To  produce  the  required  amount  of  revenue. 

2.  To  promote  the  development  of  the  service  with 
respect  to  facilities  or  subscribers. 

3.  To  promote  operating  efficiently  and  to  prevent 
waste. 

4.  To  prevent  the  use  of  the  service  by  one  sub- 
scriber to  the  disadvantage  of  the  use  of  the 
service  by  other  subscribers. 

5.  To  promote  the  development  of  use  or  consump- 
tion of  the  service. 

6.  To  protect  the  quality  of  the  service. 

7.  To  permit  the  maximum  satisfaction  of  special 
demands  consistent  with   general  requirements. 
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8.  To  secure  a  reasonable  stability  of  the  charges. 

9.  To  promote  ease,  economy  and  equity  of  admin- 
istration. 

None  of  these  objectives  can  be  realized  where  service 
is  sold  at  a  rate  or  price  which  exceeds  the  value  of  the 
service  to  the  subscriber,  and  where  service  is  furnished  at 
prices  or  rates  yielding  revenues  insufficient  to  meet  the 
costs  of  furnishing  the  service. 

There  are,  of  course,  two  great  rate  classifications:  (1) 
for  tolls,  (2)  for  exchanges. 

The  existing  telephone  toll  rate  system  consists 
of  a  series  of  six  general  methods  of  classifying  or 
measuring  service  for  rate  purposes.  These  classes 
of  service  are  simply  classifications  of  uses  of  serv- 
ice recognized  by  the  rate  schedule  and  established 
by  the  toll  rate  tariff.  They  are  based  upon  the 
operation  of  the  two  fundamental  economic  factors 
of  (1)  variation  in  the  amounts  of  service  required 
by  individuals,  (value  of  the  service)  and,  (2)  var- 
iation in  the  cost  effect  of  supplying  the  different 
accounts  of  service  required. 

The  six  classifications  of  service  recognized 
and  established  by  the  toll  rate  schedule  are: 

1.  The  classification  of  telephone  service  into  ex- 
change service  and  toll  service. 

2.  The  classification  of  toll  service  by  routes. 

3.  The  classification  of  toll  service  by  routes  by 
the  message  and  otherwise. 

4.  The  classification  of  message  toll  service  by  the 
conditions  limiting  the  completion  of  the  order 
as  specified  by  the  user. 

5.  The  classification  of  message  toll  service  by 
hour  of  use. 

6.  The  classification  of  message  toll  service  by 
duration  of  conversation  as  expressed  by  length 
of  conversation. 

These  classifications  of.  service  are  not  coord- 
inate but  are,  in  general,  consecutive.  Each  classi- 
fication is  a  sub-classification,  or  subsequent  classi- 
fication of  all  or  certain  of  those  enumerated  before 
it  in  the  order  shown. 

In   the  following  discussion   each   classification 
of  service  is  taken  up  separately;  first,   from  the 
standpoint   of   why   it   is   established;    second,    how 
it  is  established ;  and  third  ,the  results  under  the 
classification. 
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1.     The   Classification  of  Telephone   Service   Into   Exchange 
Service  and  Toll  Service. 

1.     Reasons  Which  Make  the  Classification  Necessary. 

The  classification  of  the  telephone  service  into 
exchange  service  and  toll  service*  is  based  upon  a 
recognition  of  differences  in  the  demands  of  indi- 
vidual telephone  subscribers  and  patrons  for  service 
which  is  purely  local  and  for  service  which  is  inter- 
urban  ;  and  upon  the  fact  that  total  cost  will  vary 
with  any  change  in  the  amount  of  either  class  of 
use. 

The  differences  in  the  costs  of  furnishing  the  two 
classes  of  service  are  obvious  when  the  additional  cost  of 
providing  the  facilities  for  communication  between  distant 
points  over  those  that  would  be  incurred  if  no  interurban 
communication  were  permitted,  are  considered.  If  all  serv- 
ice, including  toll  service,  were  charged  for  on  a  flat  sub- 
scription basis,  these  charges  would  fall  alike  on  those  who 
used  the  toll  service  and  to  whom  it  has  value,  and  on  those, 
— a  majority  of  subscribers,  who  do  not  use  it.  The  charges 
which  would  necessarily  have  to  be  imposed  under  such  a 
rate  would  be  prohibitive ;  would  wipe  out  a  large  portion  of 
the  development,  and  would  thus  reduce  the  value  of  the 
service  to  those  who  could  afford  to  subscribe.  Thus,  the 
facts,  as  to  differences  in  value  and  cost  of  various  amounts 
of  service  as  distinguished  by  the  terms  "local"  and  "inter- 
urban" indicate  the  necessity  of  measuring  the  service  as 
between  these  two  degrees  of  use." 


*  While  telephone  service  may  be  classified  into  service  which  is  purely 
local  and  service  which  is  interurban,  the  term  "toll  service"  should  not  he 
understood  to  include  all  interurban  service.  The  word  "toll"  as  used  in 
telephone  rate  practice,  refers  to  the  charging-  of  a  toll  or  message  charge 
for  service,  and.  strictly  speaking,  the  toll  service  is  that  portion  of  the 
interurban  service  charged  for  by  the  message.  In  addition  to  the  toll 
service  in  this  sense,  interurban  service  also  includes  district  service,  a  class 
of  interurban  service  which  for  rate  purposes  is  charged  for  under  a  form 
of  classification  of  exchange  rates,  as  to  which  the  local  service  area  in- 
cludes two  or  more  separate  exchanges;  foreign  exchange  service  in  connec- 
'  i. mi  with  which  a  subscriber  located  in  one  exchange  area  may  receive 
service  as  a  subscriber  to  another,  or  "foreign"  exchange;  and  the  so-called 
contract  or  special  toll  line  services,  which  are  classes  of  interurban  service 
rendered  under  contract  or  lease  of  facilities,  and  not  on  a  message  basis, 
and  which  involve  arrangements  for  telephone  communication  between  speci- 
fied telephones,  continuously  or  at  regularly  occuring  specified  periods.  These 
special  classes  of  interurban  services  are  not  toll  services,  and  are  not  dis- 
.  ussed  elsewhere  in  this  paper,  which  has  to  do  only  with  that  class  of 
interurhan  service  properly  designated  as  toll  service,  and  which  includes 
the    vast    majority    of    all    interurban    communications. 

Only  about  40  per  cent  of  telephone  subscribers  require  interurhan  service 
in  any  one  month,  and  main-  persons  who  are  not  regular  subscribers  to 
general  telephone  service  have  a  certain  definite  demand  for  toll  service. 
The  actual  use  made  of  the  two  services  indicates  that  a  substantial  number 
of  subscribers  make  practically  no  use  of  the  toll  service,  which  subscribers 
as  a  whole  make  from  fifteen  In  twenty-five  times  as  much  use  of  the 
facilities  for  local  or  intra-exchange  communication  as  they  do  of  thosi 
toll   sei 
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II.     Classification  of  Toll  Service  by  Routes. 

"The  reasons  which  necessitate  the  measurement  of 
telephone  service  by  classifying  it  into  exchange  service  and 
toll  service  have  been  given.  This  process  in  the  measure- 
ment of  the  telephone  service  is,  of  course,  fundamental  and 
without  it,  it  would  not  be  possible  to  have  the  more  refined 
classifications  which  are  necessary  in  practice. 

It  is  rather  obvious  that  a  further  classification  of  the 
toll  service  is  necessary  to  meet  the  practical  conditions  of 
the  telephone  business  today.  It  is  apparent  that  without 
further  classification,  unlimited  toll  service  is  furnished  at 
flat  rates  in  exchanges,  but  the  use  of  an  unlimited  rate  for 
the  interurban  service  would  manifestly  not  meet  the  condi- 
tions because  of  the  extremely  wide  range  of  variation  in 
the  demands,  of  different  users  for  the  long  service  and 
because  of  the  very  great  costs  which  would  be  involved  in 
providing  an  unlimited  interurban  service. 

This  demand  for  interurban  telephone  service  would  ob- 
viously differ  in  two  important  respects ;  first,  with  ref- 
erence to  the  points  with  which  communication  is  desired, 
and  second,  with  reference  to  the  number  or  amount  of  com- 
munications required.  The  first  of  the  differences  in  de- 
mand, i.  e.,  differences  in  demand  with  reference  to  the 
points  between  which  communication  is  desired,  will  be 
found  upon  reflection  to  be  more  fundamental  than  the  sec- 
ond, i.  e.,  differences  in  requirements  as  to  number  of  com- 
munications. 

It  is  evident  that  all  toll  messages  do  not  represent 
equal  amounts  of  service.  This  is  indicated  by  the  extent  of 
the  variation  in  the  use  of  toll  messages  with  respect  to 
traffic  routes  involved.  Thus,  under  present  rate  conditions, 
patrons  using  more  than  ten  messages  per  month  differ  very 
materially  as  to  the  range  of  communications.  Some  of 
them  confine  their  conversations  to  short  hauls,  others  re- 
quire only  long  haul  communications  and  still  other  classes 
require  varying  amounts  of  both  short  and  long  haul  mes- 
sages. The  element  of  distance  is  a  primary  indication  of 
differences  in  the  quantity  of  service  given  where  the  same 
number  of  messages  are  used  but  the  more  fundamental  con- 
dition is  not  necessarily  related  to  distance  but  to  differences 
in  the  demand  for  and  in  the  cost  effect  of  providing  com- 
munications over  different  rate  routes,  even  though  the 
distance  may  be  the  same. 

The  term  "Route"  as  here  used,  does  not  refer  to  the 
physical  routing  of  communications.  For  rate  making  pur- 
poses the  messages  passing  between  two  exchanges  or  toll 
points  in  one  direction,  are  said  to  move  over  one  route,  and 
constitute  a  route  in  the  rate  sense.  Each  two  points  be- 
tween which  rates  are  quoted  constitute  two  rate  routes, 
one  in  each  direction." 
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III.  The  Classification  of  Toll  Service  by  the  Message. 

The  first  measurement  of  toll  service  is  the  classifica- 
tion of  service  by  routes.  This  classification  is  inadequate 
as  a  basis  for  the  retail  of  the  toll  service.  If  the  measure- 
ment were  to  proceed  only  this  far,  the  rate  system  would 
consist  merely  of  a  series  of  flat  rates,  one  for  each  route, 
permitting  unlimited  service  over  each  route.  This  method 
of  charging  was  formerly  used  more  extensively  than  now, 
but  is  still  employed  to  a  limited  extent  under  special  condi- 
tions.* 

1.     Reasons  for  the  Classification. 

The  conditions  to  be  met  in  the  further  classifi- 
cation of  service  are  best  indicated  by  considering 
what  would  develop  if  unlimited  toll  service  should 
be  given  at  a  flat  rate  for  any  particular  route.  It 
would  first  be  apparent,  as  it  is  with  local  flat  rates, 
or  even  under  message  toll  rates,  that  there  is  a 
great  variation  in  the  requirements  of  different 
users.  Some  users  would  require  one  or  two  mes- 
sages a  month,  others  1,000  or  more.  It  is  also  ap- 
parent that  the  total  cost  of  operation  would  in- 
crease as  development  increases,  so  that  the  demand 
of  the  larger  users  imposes  a  greater  cost  burden 
than  the  demand  of  the  smaller  users. 

Suppose,  for  a  specified  route,  it  should  be  at- 
tempted to  apply  a  flat  unlimited  rate  of  an  amount 
equal  to  the  average  payment  per  user  as  now  es- 
tablished.    There  would  result: 

a.  The  smallest  users  would  not  subscribe.  This 
would  reduce  revenue  without  commensurate  re- 
duction in  expense.  Hence,  an  increase  in  rates 
would  be  necessary. 

b.  The  larger  users,  being  unrestricted,  would  great- 
ly increase  their  use,  with  great  increase  in  the 
cost  of  operation  but  without  increase  in  revenue. 
This  would  make  necessary  an  increase  in  rates. 

c.  With  increase  in  rates,  an  increasing  number  of 
small  users  would  not  subscribe  and  revenues 
would  be  concurrently  reduced  without  commen- 
surate reduction  in  expenses.  Thus  further  rate 
increases  would  be  continuingly  necessary,  as  in- 
dicated in  paragragh  a  above." 

•Strictly  speaking  Lnterurban  service  is  classified  first  by  routes  and 
sub  classified    as    follows:     (a)     "Special    contract    service    (except     P.     X.     T. 

ice)",  (b)  District  Service  (Usually  treated  in  tariffs  as  an  exchange 
rati  classification);  (c)  the  foreign  mileage  portion  of  "foreign  exchange 
service";     and     id)     message     toll     service.        The     message     tall     classification     is 

sub  classified    in   some  districts   or  territories   into   two   or   more   types   of 
icli    service.      For    the    sake    of    brevity,     the    relatively    unimportant 
classifications   are   disregarded    in    this   paper. 
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IV.  The  Classification  of  Message  Toll  Service  by  the  Con- 
ditions Limiting  the  Completion  of  the  Order  as  Speci- 
fied by  the  User. 

In  the  classification  of  service  discussed  hereinbefore, 
the  prevention  of  waste  and  the  development  of  the  service, 
both  separately  and  as  inter-related,  are  the  dominating 
necessities.  Protection  against  inefficiency  of  operation  and 
protection  against  waste  resulting  from  the  abuse  and  fraud- 
ulent use  of  service  are  additional  considerations  in  the 
further  sub-classification  of  service,  and  in  the  aggregate, 
they  are  of  great  importance. 

1.     The  Reasons  Which  Make  the  Classification  Necessary. 

An  analysis  of  the  character  of  the  demand  for. 
and  the  use  of,  the  toll  service  made  by  the  public 
prior  to  the  introduction  of  the  classified  toll  rate 
schedule  on  January  21,  1919,  developed  the  fact 
that  a  wide  variation  existed  in  respect  to  the  char- 
acter of  the  demand  for  toll  service  as  expressed  by 
conditions  imposed  by  the  user  and  which  are  lim- 
iting as  to  the  completion  of  the  messages.  A  com- 
plete classification  of  toll  service  into  classes  which 
differ  from  each  other  with  reference  to  the  condi- 
tions which  the  user  desires  to  be  met  in  completing 
each  message,  would  result  in  a  large  number  of 
classes,  as  between  many  of  which  differences  in 
degree  of  value  and  cost  effect  might  be  shown  to 
exist,  and  which  might,  therefore,  be  utilized  in 
classifying  for  rate  purposes.  Practical  considera- 
tions, however,  make  it  desirable  and  necessary  to 
limit  the  classifications  of  service  in  rate-making 
to  the  minimum  which  will  accomplish  the  essential 
purposes  of  the  rate  schedule  in  reasonable  degree. 
From  this  standpoint,  the  various  demands  of  the 
user  for  classes  of  toll  service  which  differ,  in  the 
conditions  stipulated  by  the  user  as  those  under 
which  completion  of  the  messages  is  desired  or  re- 
quired, may  be  expressed  as  four  general  classes  of 
demand : 

A.  A  demand  for  toll  messages  as  to  which  the 
user  stipulates  a  desire  for  communication  only 
with  a  specified  telephone  station. 

B.  A  demand  for  toll  messages  as  to  which  the 
user  stipulates  a  desire  for  communication  only 
with  a  specified  person  or  persons  at  a  speci- 
fied toll  point   (exchange  or  toll  station). 
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C.  A  demand  for  toll  messages  as  to  which  the 
user  stipulates  a  desire  for  communication  only 
with  a  specified  person  or  persons,  only  at  a 
specified  time. 

D.  A  demand  for  toll  messages  as  to  which  the 
user  stipulates  a  desire  for  communication  only 
with  a  specified  person  or  persons,  which  can 
only  be  met  by  utilizing  the  service  of  a  mes- 
senger. 

Prior  to  the  introduction  of  the  classified  toll*  rate 
schedule,  about  55  per  cent  of  all  toll  calls  were  placed  on 
an  AY  or  two  number  basis  for  communication  with  a  given 
station  only,  or  for  "any  one"  at  a  given  station.  Even  where 
particular  person  service  only  was  offered  about  20  per  cent 
of  all  calls  moving  at  particular  person  rates  were  placed 
for  "any  one"  at  a  specified  station.  This  percentage  varied 
in  general  with  distance.  It  was  greater  at  the  shorter  hauls 
and  normally  decreased  as  the  distance  increased.,  although 
in  several  cases  where  unusual  industrial  or  social  relations 
existed  between  towns  of  considerable  distance  apart,  the 
percentage  of  calls  placed  for  "any  one"  was  in  the  neighbor- 
hood of  40  per  cent.  Thus,  as  to  a  considerable  portion  of 
all  toll  messages  the  user  stipulated  his  demand  to  be  for 
communication  only  with  a  specified  station  and  the  data 
which  express  the  quantitative  amount  of  this  demand  also 
indicate  a  large  demand  for  toll  messages  involving  com- 
munication with  a  specified  person  or  alternative  person  or 
persons  only,  at  a  specified  toll  point.  In  addition,  there  has 
always  existed  a  definite  demand  on  the  part  of  the  users  of 
toll  service,  for  communication  with  specified  persons,  at 
specified  telephones  at  specified  times,  and  a  demand  for 
communication  with  specified  persons,  who  cannot  be  reached 
by  telephone,  and  who  must  be  notified  by  messenger  that 
communication  with  them  is  desired. 

For  rate  purposes  these  well  known  facts  may  be  stated 
as  follows:  Among  individual  users,  among  classes  of  users, 
and  as  to  the  public  as  a  whole  there  existed  and  exist  very 
wide  variations  in  requirements  as  to  the  conditions  control- 
ing  the  completion  of  the  call.  This  variation  of  demand 
(reflecting  a  difference  in  the  value  of  various  types  of  mes- 
sages) is  not  only  experienced  as  to  the  toll  service  as  a 
whole,  but  also  with  respect  to  specific  routes,  when  condi- 
tions are  otherwise  apparently  the  same.  There  is  relatively 
more  demand  for  a  station-to-station  service  of  short  hauls 
than  for  long  hauls.  Moreover,  while  generally  station-to- 
station  traffic  is  most  required  (or  ample  to  the  needs)  for 
short  hauls,  it  is  true  that  there  are  very  wide  departures 
from  this  general  fact.  As  to  many  short  haul  routes,  there 
is  very  little  demand  for  station-to-station  service.     On  the 


610  MONTANA     UTILITIES     REPORTS 

other  hand,  there  were  many  long  haul  routes,  where,  with- 
out difference  in  rates,  station-to-station  traffic  was  pre- 
ferred. Even  as  to  appointment  and  messenger  calls,  no 
generalization  applied.  Such  traffic  was  most  developed  as 
to  long  hauls ;  but  frequently  it  would  be  a  substantial  por- 
tion of  the  total  traffic  for  very  short  routes. 

Accordingly,  the  variation  in  demand  among  users  for 
various  types  of  messages  was  not  specialized  by  routes  (in 
which  case,  the  classification  of  service  by  routes  with  ap- 
propriate differentials  in  rates  would  meet  the  conditions; 
in  fact,  this  treatment  applied  to  a  considerable  extent  under 
former  rates)  but  was  reflected  in  totally  different  charac- 
teristics of  traffic  for  different  routes.  There  exists,  then, 
a  commercial  basis  for  measuring  and  classifying  the  service 
by  character  of  call  applicable  generally  to  all  rates ;  and  this 
basis  must  be  used  if  total  costs  would  be  affected  by  the 
extent  of  the  development  of  each  kind  of  traffic  (see  page 
11).  If  the  different  kinds  of  traffic  have  different  effects 
upon  costs,  they  constitute  different  quantities  of  service 
and  must  be  measured  or  classified ;  for  unless  the  develop- 
ment of  that  kind  which  adds  most  to  cost  is  controlled  by 
rates,  there  must  be  waste  and  restriction  of  development  of 
all  kinds  of  service. 

The  non-revenue  producing  use  of  the  facilities  for  com- 
munication, involved  in  furnishing  communication  between 
specified  persons,  is  from  two  to  five  times  that  required  to 
furnish  communication  between  specified  stations,  and  the 
operating  costs  are,  on  the  average,  about  2V2  times  greater 
in  establishing  a  connection  for  communication  between  spec- 
ified persons.  Calls  which  involve  the  arranging  of  appoint- 
ments, or  the  services  of  a  messenger,  require  that  the 
circuits  be  established  at  least  twice,  once  in  arranging  for 
the  appointment  or  messenger,  and  once  for  actual  communi- 
cation between  the  specified  persons ;  and  the  costs  of  fur- 
nishing these  services  are  at  least  50  per  cent  greater  than 
for  the  simple  communication  between  specified  persons.  It 
is,  therefore,  clear  that  the  cost  of  operation  will  be  ma- 
terially affected  by  the  extent  to  which  the  service  is  de- 
veloped by  one  type  of  traffic  as  against  another.  Conse- 
quently, a  person-to-person  call  represents  a  greater  quantity 
of  service  than  a  station-to-station  call ;  so  that,  because 
there  are  different  requirements  as  to  quantity  of  service 
as  measured  in  this  way,  the  classification  is  justified  by 
the  condtions." 

V.     The  Classification  of  Service  by  Hour  of  Use. 

It  is  customary  to  view  question  of  night  rates  as  one 
of  reducing  day  rates.  The  correct  conception  is  that  where 
rates  differ  as  respects  the  hour  of  use,  the  higher  rates  are 
superimposed  upon  the  lower  rates.     The  usual  conception  is 
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sufficient  for  every  day  purposes,  and  has  been  customary 
in  the  telephone  business  because  in  practice  load  factors 
can  be  of  relatively  little  practical  effect  in  the  classification 
of  telephone  service.  Nevertheless,  in  a  discussion  of  the 
classification  the  correct  approach  should  be  employed. 

There  exists  a  very  wide  variation  in  the  extent  of  the 
demand  for  telephone  toll  service  as  respects  the  hour  of 
use.  There  is  a  very  heavy  demand  for  service  during  the 
clay  hours,  especially  in  the  late  morning  hours  or  in  the 
middle  afternoon  hours.  This  generalization  does  not  apply 
universally,  however,  there  are  many  routes  as  to  which  the 
heaviest  demand  is  in  the  evening  hours,  and  some  routes 
as  to  which  the  demand  is  in  the  early  morning  hours.  It 
is  also  true  that  as  to  the  short  haul  routes  there  are  the 
greatest  variations  as  to  the  hours  of  peak  load,  and  it  is 
particularly  the  short  haul  routes  which  are  subject  to  peak 
loads  in  evening  hours. 

It  is  also  true  that  as  to  many  routes  there  is  fluctua- 
tion of  the  peak  hour  from  day  to  day. 

The  well  known  facts  furnish  a  basis  for  the  classifi- 
cation of  service  by  hour  of  use,  provided  differences  in  de- 
velopment of  traffic  in  differences  in  the  cost  of  operation 
(see  page  15)  ;  but  it  is  evident  that  to  classify  service  by 
hour  of  use  strictly  in  accordance  with  the  variation  in  de- 
mand would  require  separate  adjustments  or  classifications 
tor  each  route. 

It  next  remains  to  ascertain  whether  the  variation  in 
demand  for  toll  service  as  respects  hours  of  use  represents 
in  itself,  other  things  equal,  the  use  of  a  different  quantity 
of  service ;  i.  e.,  does  the  amount  of  development  in  given 
hours,  does  the  distribution  of  the  load,  materially  affect 
cost.  If  so,  there  is  a  basis  for  classification  by  hour  of  use, 
and  a  necessity  for  rate  differentials.  Whether  or  not  it  is 
practicable  to  adjust  rates  to  a  complex  classification  is  an- 
other matter,  discussed  in  a  following  section. 

It  is  a  fact  that  the  distribution  of  development  by 
hours  of  use  affects  the  cost  of  operation,  because  plant  and 
equipment  must  be  provided  for  the  maximum  demand.  The 
amount  of  plant  and  equipment  required  is  not  proportionate 
to  the  maximum  amount  of  traffic  at  any  one  time.  It  is 
also  a  fact  that  operating  work  is  more  or  less  proportionate 
to  the  amount  of  the  total  traffic  of  the  tweny-four  hours, 
and  is,  therefore,  broadly  affected  only  by  volume  rather 
than  by  distribution.  It  may,  therefore,  be  disregarded  in 
preliminary  consideration. 

It  follows,  then,  that  as  there  is  a  variation  in  demand 
with  reference  to  hour  of  use,  and  that  as  costs  for  the  same 
volume   of   business   are   affected   by   this   distribution,   the- 
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oretically,  there  should  be  a  classification  of  service  by  hour 
of  use;  i.  e.,  a  measurement  of  use  in  order  that  those  re- 
quiring the  greater  quantity  of  service,  as  measured  by  the 
effect  on  cost,  may  not,  through  the  price  system,  restrict 
the  development  of  the  use  which  would  impose  a  less  cost 
if  developed. 

These  considerations  would  lead  to  a  classification  of 
service  by  each  hour  of  the  day.  The  rate  for  the  least 
busy  hour  would  be  the  lowest  rate,  and  there  would  be 
successive  increases  as  the  natural  load  increased.  In  prac- 
tice this  is  not  feasible  or  justifiable  because: 

1.     Reasons  for  the  Limitation  of  Classification  by  Hour 

of  Use. 

a.  The  development  of  the  peak  hour  does  not  in- 
crease plant  requirements  as  to  the  majority  of  toll 
routes,  because  the  minimum  plant  necessary  to 
carry  any  traffic  economically  is  sufficient  for  the 
peak  load ;  i.  e.,  a  circuit  is  necessary  if  any  traffic 
is  to  pass,  and,  as  to  the  majority  of  physical 
routes,  one  circuit  is  ample  for  the  daily  peak  load. 
As  to  such  routes  the  classification  of  service  can- 
not be  justified. 

b.  As  to  short  haul  routes,  plant  and  equipment 
costs  affected  by  loads  amount  to  relatively  small 
proportion  of  total  costs  of  operating  short  haul 
service. 

c.  Fluctuations  from  day  to  day  in  the  distribution 
of  traffic  remove  a  basis  for  any  detailed  classifica- 
tion by  hour  of  use. 

d.  The  operating  personnel  costs  increase  during 
the  night  hours,  which  are  the  ones  of  least  load, 
tending  to  effect  the  increase  in  plant  costs  on  ac- 
count of  peak  load  development.  This  is  due  to 
higher  wages  for  night  work. 

e.  The  actual  operating  work  and  circuit  time  re- 
quirements of  person-to-person  traffic  are  greater 
during  the  night  hours  (hours  of  light  load).  This 
is  due  to  the  greater  difficulty  of  locating  persons 
in  night  hours  tharfin  day  hours. 

f.  There  is  no  substantial  restriction  of  develop- 
ment due  to  failure  to  classify  service  bv  hour  of 
use.  In  the  case  of  all  other  classifications  of  serv- 
ice heretofore  discussed,  the  classification  in  the 
last  analysis  was  necessary  to  development,  because 
the  measuring  of  the  service  so  restricts  waste  that 
low  rates  permitting  essential  traffic  in  small  units 
to  move  are  possible.  Experience  has  amply  demon- 
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strated  that  with  greatly  reduced  rates  in  the  hours 
of  minimum  natural  use,  no  material  increase  in 
traffic  follows.  The  failure  to  classify,  therefore, 
does  not  restrict  development  to  an  important  de- 
gree. 

g.  There  is  no  substantial  waste  of  service  due  to 
failure  to  classify  by  hour  of  use.  A  fundamental 
necessity  of  all  classification  is  to  restrict  waste  of 
service  in  order  to  permit  development  of  useful 
service.  In  a  sense,  restriction  of  waste  is  a  restric- 
tion of  a  certain  type  of  development,  determined 
by  the  user  as  a  result  of  the  rate  plan,  to  be  not 
worth  the  effort  necessary  to  satisfy  the  require- 
ments. Users  of  toll  service  by  their  action  under 
various  types  of  rate  treatment  have  demonstrated 
that  they  do  not  consider  the  normal  peak  hour  use 
waste.  They  demonstrate  this  by  refusing  to  trans- 
fer traffic  to  the  non-busy  hours  when  encouraged 
to  do  so  by  rate  differentials.  In  other  words, 
peak  hour  traffic  would  stand  material  increases  in 
rates  without  material  restriction  of  the  use  of  the 
service.  Under  some  conditions  traffic  will  be 
transferred  from  the  hours  of  intermediate  loads  to 
light  load  hours,  but  such  transfer  of  traffic  serves 
no  purpose,  and  could  not  be  a  sound  basis  of  classi- 
fication. 

These  facts:  (a)  the  develpoment  of  the  peak  hour  does 
not  increase  plant  requirements  as  to  the  majority  of  toll 
routes;  (b)  the  distribution  of  short  haul  loads  has  rela- 
tively little  effect  upon  the  total  cost  of  operation;  (c)  tne 
fluctuations  in  day  to  day  loads  remove  a  basis  of  detailed 
classification  by  hour  of  use;  (d)  the  operating  personnel 
costs  tend  to  increase  during  the  hours  of  light  load;  (e) 
the  actual  operating  work  is  greatest  as  to  certain  classes 
of  calls  during  hours  of  light  load ;  (f )  the  failure  to  classify 
results  is  no  substantial  restriction  of  development;  (g) 
there  is  no  substantial  waste  of  service  due  to  lack  of  classi- 
fication; all  lead  to  the  following  conclusions: 

(a)  There  is  no  substantial  justification  for  the 
classification  of  service  by  hour  of  use. 

(b)  If  such  a  classification  is  employed,  it  should 
not  apply  to  short  haul  routes. 

(c)  If  such  a  classification  is  employed,  it  must 
apply  to  broad  periods.  It  can  not  be  made  for  each 
hour  of  the  day. 

(d)  The  classification  must  apply  to  periods  suffi- 
ciently defined  with  reference  to  loads  for  all  routes 
so  that  the  developed  traffic  may  not  create  new 


614  MONTANA    UTILITIES    REPORTS 

peak  hours  and  increase  plant  requirements  as  to 
any  considerable  number  of  routes, 
(e)  The,  classification  should  be  confined  to  thore 
classes  of  service  as  to  which  development  in  hours 
of  light  load  will  not  add  disproportionately  to  oper- 
ating expenses. 

The  classification  as  to  present  established  is  experi- 
mental and  of  doubtful  value. 

2.     Method  of  Establishing  the  Classification. 

The  classification  of  service  by  hour  of  use  is 
confined  by  tariff  to  a  station-to-station  service, 
and  is  established  as  to  such  service  by: 

(a)  Defining  the  classes  of  routes  to  which  the 
classification  applies,  as  those  for  which  the  initial 
day  rate  exceeds  25  cents. 

(b)  By  defining  the  periods  4  A.  M.  to  8 :30  P.  M. ; 
8:30  P.  M.  to  12  Midnight;  and  12  Midnigh^  to  4 
A.  M.,  as  separate  for  the  purpose  of  the  classifica- 
tion. 

(c)  By  quoting  lower  rates  for  service  classified 
as  evening  service  (8:30  P.  M.  to  midnight)  than 
apply  to  service  classified  as  day  service  (4  A.  M.  to 
8:30  P.  M.)  and  by  quoting  still  lower  rates  for 
service  classified  as  night  service  (midnight  to  4 
A.  M.) 

VI.  The  Classification  of  Message  Toll  Service  by  Duration 
of  Communication  as  Expressed  by  Length  of  Conver- 
sation. 

In  developing  the  facts  surrounding  the  classification 
of  telephone  toll  service  for  rate  purposes,  it  has  been  indi- 
cated that  the  toll  messages  moving  over  each  route  are 
classified  in  accordance  with  the  conditions  as  to  completion 
of  the  connection  as  imposed  by  user,  and  that  messages 
thus  classified  are  further  classified  by  hour  of  use  of  the 
service,  under  restrictions  as  to  practical  application  of  the 
latter  classification,  which  limit  the  rate  effect  to  the  traffic 
previously  classified  as  station-to-station  traffic.  Aside  from 
the  conditions  which  necessitate  the  classifications  thus  far 
discussed,  toll  messages  of  all  classes  differ  substantially 
in  respect  to  length  of  conversation  or  duration  of  com- 
munication, and  it  is  this  fact  which  leads  to  a  further  and 
final  classification  of  toll  messages  by  duration  or  length  of 
communication. 
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1.     Reasons   Which   Make  the  Classification   Necessary. 

It  is  obvious  and  well  known  that  the  length  of 
messages  in  minutes  of  conversation  varies  greatly. 
The  demand  of  all  users  is  not  the  same  in  this  re- 
spect, and  there  are  differences  in  the  average  con- 
ditions for  different  routes.  This  is  experienced 
under  the  present  system  of  rates ;  the  charge  vary- 
ing more  or  less  with  the  length  of  conversation. 
Without  this  system  of  charging,  it  is  evident  that 
the  average  length  of  conversation  would  greatly 
increase,  and  that  the  range  of  variation  in  length 
of  conversation  would  be  greater  than  at  present. 
It  is  also  obvious  and  well  known  that  the  total 
costs  of  operation  are  materially  affected  by  toll 
service  development  as  measured  by  minutes  of 
conversation.  More  circuit  time  is  employed  for 
conversation  of  six  minutes'  duration  than  those  of 
three  minutes'  duration.  An  increase  in  the  devel- 
opment of  long  conversations  is  equivalent  to  a  cer- 
tain development  of  messages  of  short  length.  The 
variation  in  demand,  therefore,  represents,  since 
costs  are  affected,  a  variation  in  quantity  of  service 
required.  The  service  must,  therefore,  be  mesaured 
by  length  of  conversation  to  secure  development  and 
to  prevent  waste. 

2.     Method  of  Establishing  the  Classification. 

The  classification  of  message  toll  service  by 
length  of  conversation  is  accomplished  by: 

a.  Fixing  with  respect  to  various  routes  and  kinds 
of  messages,  initial  periods  and  overtime  periods. 

b.  Quoting  rates  for  the  respective  initial  periods 
and  overtime  periods. 

The  determination  of  the  precise  units  of  meas- 
urement, i.  e.,  the  consideration  involved  in  fixing 
specific  initial  perods  and  specific  overtime  periods 
is  a  question  of  rate-making  rather  than  of  classifi- 
cation per  se  and  is  discussed  hereinafter. 

Toll  Rate  Structure. 

Inquiries  as  to  the  classes  of  toll  rates  and  the  reasons 
for  them  have  been  so  persistent  and  numerous  since  the 
commission  assumed  jurisdiction  over  the  telephone  utility 
that  we  have  undertaken  to  set  out  in  this  report,  even  at 
the  risk  of  unduly  extending  it,  a  more  or  less  complete  ex- 
position. 

From  the  standpoint  of  rate  structure,  there  are  seven 
general  classes  of  toll  rates:  (1)  toll  rates  as  a  whole;  (2) 
station-to-station  initial  period  day  rates;   (3)  person-to-per- 
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son  initial  period  rates;  (4)  appointment  and  messenger  ini- 
tial period  rates;  (5)  report  charges;  (6)  station-to-station 
initial  period  night  rates ;  (7)  overtime  rates.  Each  class  of 
rates  (except  toll  rates  as  a  whole  consists  of  a  series  of 
rates  applicable  to  the  different  toll  routes  (usually  applied 
on  the  basis  of  distance).  Overtime  rates  consist  of  a  series 
of  rates  fixed  both  for  classes  (2),  (3),  (4),  and  (6)  above, 
and  for  the  various  routes  for  each  class.  In  order  that  the 
essential  classification  of  service  may  be  maintained  there 
must  be  (a)  a  proper  relation  between  toll  rates  as  a  whole 
and  exchange  rates  as  a  whole;  (b)  the  proper  scale  of  dif- 
ferentials between  the  rates  for  separate  routes  for  each 
class  of  rate;  and  (c)  the  proper  relation  between  the  rates 
of  each  class  and  those  of  each  other  class.  The  entire 
problem  of  rate-making,  the  plan  of  classification  having 
been  established,  is  to  adjust  the  relations  or  differentials 
properly  between  (1)  the  different  rates  of  each  class;  (2) 
the  rates  of  different  classes;  and  (3)  the  toll  rates  as  a 
whole  and  the  exchange  rates  as  a  whole. 

The  correctness  of  the  differentials  is  determined  funda- 
mentally by  the  degree  to  which  they  control  expenses, 
through  control  of  development.  Revenue  is  not  a  funda- 
mental factor  in  the  establishment  of  differentials.  Revenue 
is  related  to  the  rates  as  a  whole,  and  is  determined  by  the 
general  level  of  rates  and  the  development.  To  the  extent 
that  classification  and  the  establishment  of  proper  differen- 
tials increases  development,  it  tends  to  increase  revenue;  and 
to  the  extent  that  classification  and  the  establishment  of 
proper  differential  decreases  expense,  it  reduces  revenue  re- 
quirements. This  must  be  particularly  emphasized  in  de- 
fending both  the  classification  and  the  rate  structure.  The 
popular  conception  that  the  classification  and  rates  are  rev- 
enue problems  will  not  justify  the  present  practice.  The 
justification  is  that  it  makes  the  service  better  and  cheaper 
than  it  otherwise  can  be. 

In  order  to  secure  the  proper  relationship  between  classes 
of  rates,  it  is  convenient  to  use  one  class  of  rates  as  a  base 
for  determining  the  other  classes  of  rates.  The  base  rates 
of  the  toll  rate  schedules  are  the  initial  period  rates  for 
station-to-station  service. 

The  structure  of  the  rate  schedule  is  discussed  in  the 
following  pages  under  headings  as  follows: 

1.  Relation  between  Toll  Rates  and  Exchange  Rates. 

2.  The  Schedule  for  Station  to  Station  Service. 

3.  Relation  between  Station-to-Station  rates,  Person-to- 
Person,  Appointment  and  Messenger  Rates. 
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4.  Report  Charges. 

5.  Night  Rates. 

6.  Initial  Periods,  Overtime  Periods  and  Overtime  Rates. 

1.  Relation  Between  Toll  Rates  and  Exchange  Rates. 

There  is  no  direct  measurement  of  the  relation  between 
toll  rates  and  exchange  rates  and  the  only  problems  of  toll 
rate  making  that  directly  involve  exchange  rate  making 
occur  in  connection  with  the  establishment  of  local  service 
areas  and  short  haul  toll  rates.  The  problem  in  those  cases 
usually  centers  on  the  question  as  to  whether  certain  parts 
of  the  service  are  to  be  charged  for  at  exchange  rates,  or  at 
toll  rates,  or  by  both  methods. 

The  indirect  relation  between  the  two  classes  of  rates  is 
very  important.  If  toll  rates  are  too  high,  they  result  in  a 
restriction  of  exchange  development.  If  toll  rates  are  made 
too  low,  they  may  make  necessary  a  level  of  exchange  rates 
that  restricts  exchange  development  unduly  and  in  this  way 
restricts  the  toll  development.  The  inter-relation  between 
both  classes  of  service  is  so  close  that  the  development  of  one 
class  affects  the  development  of  the  other  so  that  toll  rev- 
enues are  affected  by  exchange  rates  and  exchange  revenues 
are  affected  by  toll  rates. 

A  similar  condition  exists  with  reference  to  operation. 
The  amount  of  toll  traffic  affects  local  operating  methods 
and  plant  and  the  necessities  of  local  operating  affect  the 
method  of  toll  operation  and  toll  plant.  For  this  reason, 
neither  exchange  nor  toll  service  have  revenues  or  expenses 
which  can  be  definitely  assigned  to  each  class  of  service  as 
if  they  were  separate  businesses.  The  propriety  of  all  of  the 
rates  both  toll  and  exchange  is  measured  by  the  return  on 
the  total  investment,  but  the  adjustment  of  both  classes  of 
rates  must  be  made  so  as  to  produce  a  balanced  condition 
as  to  revenue,  development  and  expense. 

While  these  comments  are  most  pertinent  in  connection 
with  discussions  of  the  separation  of  the  toll  and  exchange 
expenses  and  the  separation  of  the  toll  and  exchange  rev- 
enues (usually  incorrectly  assumed  to  be  separated  for 
rate  purposes  in  the  accounts)  they  are  made  to  indicate 
the  importance,  in  development  of  all  telephone  service,  of 
correctly  designed  toll  rate  schedules.  If  the  toll  rate  sched- 
ules were  not  correctly  designed  and  permitted  waste  or  re- 
stricted efficiency,  or  for  other  reasons  retarded  or  restricted 
development  of  the  toll  service,  it  would  inevitably  react  on 
the  exchange  service,  affecting  exchange  development  and 
exchange  revenue. 
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2.     The  Schedule  for  Station-to-Station  Service 

As  has  been  indicated  the  vital  problem  of  the  making 
of  toll  rates  is  the  establishment  of  the  differentials.  This 
makes  it  convenient  to  use  the  rate  for  one  class  of  service 
as  a  basis  for  computing  the  rates  for  other  classes  of 
service.  In  the  present  toll  rate  schedule  the  rates  for 
station-to-station  service  are  the  basis  for  computing  the 
rates  for  person-to-person  service,  appointment  calls  and 
messenger  service,  and  for  report  charges.  The  rates  for 
the  station-to-station  service  are  naturally  selected  as  the 
base  rates  of  the  toll  rate  schedule  because  the  station-to- 
station  service  is  the  simplest  and  cheapest  service  fur- 
nished, so  that  the  station-to-station  rates  are  the  lowest 
of  the  rates. 

The  rates  for  station-to-station  service  are  established 
in  adjustment  to  the  other  classes  of  rates  for  toll  service. 
The  fact  that  station-to-station  rates  are  the  base  for  com- 
puting other  rates,  does  not  alter  the  underlying  fact,  and 
the  use  of  the  station-to-station  rates  as  a  base  for  estab- 
lishing differentials  with  other  classes  of  rates  is  a  tentative 
process.  If  the  entire  body  of  rates  did  not  produce  an  ade- 
quate revenue,  the  station-to-station  rates  might  be  changed 
with  or  without  change  in  other  rates,  depending  upon  the 
conditions  limiting  or  determining  the  differentials.  The  case 
is  similar  to  that  of  the  grocer  selling  beans  in  1  lb.,  2  lb. 
and  5  lb.  packages.  His  price  for  lib.  being  the  lowest 
price  is  naturally  the  basis  for  computing  his  2  lb.  and  5  lb. 
prices.  But  if  the  revenue  from  all  sales  of  beans  is  too 
low,  he  may  adjust  his  prices  either  by  raising  all  prices,  by 
raising  his  1  lb.  price,  by  raising  his  2  lb.  and  5  lb.  prices 
or  by  raising  some  and  lowering  others. 

In  other  words,  station-to-station  rates  are  not  based 
and  cannot  be  based  upon  cost,  and  they  do  not  produce  a 
specific  revenue.  The  grocer  could  not  properly  claim  that 
he  derived  a  certain  revenue  from  his  1  lb.  rate,  though 
he  could  state  the  charges  received  from  1  lb.  sales,  be- 
cause the  amount  of  his  1  lb.  sales  is  determined  not  merely 
by  his  1  lb.  price,  but  also  by  his  2  lb.  price,  etc.  His  total 
sales,  total  revenue  and  total  expense  are  determined  by  the 
level  of  his  prices  as  a  whole,  and  by  the  price  system  as 
a  whole.  Similarly,  there  is  no  specific  station-to-station  rev- 
enue determined  by  station-to-station  rates,  because  revenue 
is  the  product  of  rates  and  development,  and  the  station-to- 
station  development  is  determined  by  the  relation  between 
station-to-station  rates  and  other  rates. 

Similarly,  as  to  cost.  Fifty  per  cent  of  the  grocer's 
cost  of  beans  is  selling  cost.  The  total  cost  will  undoubtedly 
be  affected  for  the  same  quantity  sold,  by  the  relative  num- 
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bers  of  1  lb.  2  lb.,  and  5  lb.  sales,  and  this  fact  must  be  con- 
sidered in  fixing  the  prices ;  but  it  is  not  possible  for  this 
very  reason  as  well  as  others,  to  state  the  cost  of  the  1  lb. 
packages,  as  basis  for  the  price  of  1  lb.  package. 

Therefore,  while  the  entire  schedule  of  toll  rates  is  com- 
puted on  the  basis  of  station-to-station  rates ;  until  the 
whole  schedule  is  determined  to  be  satisfactory,  the  station- 
to-station  rates  are  tentative,  and  are  first  arrived  at  on  the 
basis  of  judgment,  and  are  confined  by  experience  with  the 
entire  body  of  rates. 

The  schedule  of  station-to-station  rates  is  a  scale  of 
rates,  in  which  the  differentials  are  based  on  distance.  The 
base  rate  in  the  schedule  of  station-to-station  rates  is  the 
lowest  rate  regularly  quoted,  and  is  naturally  the  short 
haul  rate. 

This  rate  is  normally  fixed  at  10  cents.  Like  every 
other  basic  rate  in  a  schedule  of  rates,  this  rate  is  not  based 
either  upon  cost  or  upon  revenue,  but  upon  the  adjustment 
of  a  differential  to  essential  differences  in  conditions  of 
demand,  value  and  cost.  The  toll  rate  is  applied  to  service 
that  is  classified,  for  reasons  already  stated,  as  toll  service. 
Toll  service  is  classified  by  routes.  There  are  certain  routes 
as  to  which  the  quantity  of  service  rendered  per  message 
is  less  than  for  all  others,  and  for  these  routes  the  service 
most  nearly  approaches  local  service.  The  rate  for  local 
messages  is  five  cents  universally  when  rendered  without 
guarantee,  i.  e.,  at  public  stations;  and  is  also  in  many  cases 
five  cents  when  subscribers'  service  is  rendered  on  a  mes- 
sage basis.  The  minimum  toll  rate  should  manifestly  be  not 
less  than  five  cents,  and  should  normally  be  greater  than 
five  cents.  Judgment  has  tentatively  fixed  the  minimum  rate 
at  ten  cents. 

The  reasons  which  make  necessary  a  classification  of 
service  by  routes  obviously  require  that  a  toll  rate  of  10 
cents  shall  be  of  limited  application.  To  what  routes  should 
it  apply?  Manifestly  it  must  generally  be  limited  to  short 
haul  routes.  It  is  clear  as  a  matter  of  judgment  that  other- 
wise the  entire  toll  rate  schedule  could  not  produce  suffi- 
cient revenue. 

To  what  short  haul  routes  should  the  rate  of  10  cents 
apply?  There  are  manifestly  some  short  haul  routes  to 
which  it  should  not  apply  either  because  the  development  of 
service  on  these  routes  would  be  attended  by  increases  in 
cost  out  of  proportion  to  the  increases  in  revenue,  or  because 
the  natural  demand  is  so  limited  that  a  material  revenue 
could  not  be  secured  at  a  low  rate.  There  are  others  to  which 
the  rate  could  not  properly  apply,  because  the  potential 
use  is  so  great  at  a  lower  rate,  and  the  effect  upon  costs 
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so  limited  that  the  general  revenue  burden  is  relieved  by  a 
lower  rate.  Wherever  important  exceptional  conditions  exist, 
they  should  be  recognized  in  the  rates. 

The  rate  for  each  route,  however,  cannot  be  fixed  by 
special  study,  first  because  the  plant  used,  as  well  as  the 
operating  force,  is  jointly  employed  for  a  large  number  of 
routes,  so  that  it  would  be  a  practical  impossibility  to  de- 
termine what  the  effect  of  different  degrees  of  development 
would  have  on  cost;  and  second,  because  there  is  no  basis 
for  judgment  as  to  the  precise  effect  of  rates  on  the  develop- 
ment of  specific  routes  under  ordinary  conditions.  The 
service  is  general  in  its  scope.  It  is  a  recognized  fact,  how- 
ever, that  the  effect  of  increased  length  of  haul,  other  things 
equal,  is  to  increase  cost,  and  that  the  natural  demand  or 
requirements  of  the  service  decreases  as  length  of  haul  in- 
creases. Consequently,  it  is  generally  true  that  a  low  rate 
for  long  hauls  could  not  produce  extensive  revenue  because 
the  potential  traffic  does  not  exist,  and  a  long  haul  develop- 
ment would  increase  costs  relatively ;  and,  on  the  other  hand, 
that  a  high  rate  for  short  hauls  would  relatively  restrict 
traffic  and  revenue,  without  commensurate  restriction  of 
expenses.  In  other  words,  under  ordinary  circumstances, 
the  differences  in  conditions  as  respects  demand  and  cost 
effect  a  development  which  underlie  the  classification  of 
service  by  routes,  are  approximately  measured  by  the  dif- 
ference in  air  line  haul  of  the  routes.  Where  the  haul  is 
approximately  the  same  the  conditions  are  approximately  the 
same;  there  is  no  basis  for  differentials  in  rates,  and  there- 
fore the  rates  must  be  approximately  the  same. 

Consequently  the  minimum  rate  of  10  cents  in  the 
absence  of  special  conditions  will  apply  to  all  hauls  of  ap- 
proximately the  same  length.  Under  the  present  tariff, 
this  distance  is  limited  to  10  miles,  and  all  routes,  barring 
exceptional  conditions,  of  10  miles  or  less  air  line  haul  will 
take  the  rate  of  10  cents  for  station-to-statiion  service. 

Economy,  together  with  technical  consideration,  leads 
to  the  establishment  of  toll  rate  differentials  in  multiples 
of  five  cents.  The  use  of  odd  cents  in  rates  would  apply  a 
degree  of  refinement  in  the  measurement  of  conditions  not 
justified  by  the  facts.  Therefore,  the  rates  above  the 
starting  rate  increase  in  multiples  of  five  cents.  The  group- 
ing of  routes  for  rate  purposes  is  consequently  made  upon 
the  basis  of  mileage  steps — so  the  rates  increase  five  cents 
for  each  six,  seven  or  eight  miles  of  air  line  distance. 

The  determination  of  these  mileage  steps  is  chiefly  a 
matter  of  toll  revenue  and  development.  It  is  therefore 
tested  by  general  results.  The  gradation  in  rates  is  suffi- 
ciently fine  so  that  no  other  questions  are  involved. 
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Experience  with  toll  rates  in  the  past,  under  pre-war 
conditions,  showed  that  a  properly  balanced  rate  schedule 
could  not  employ  mileage  steps  greater  than  eight  miles, 
chiefly  for  revenue  reasons.  In  the  nresent  schedule  seven 
mile  steps  are  employed  beyond  70  miles,  but  between  10 
miles  and  70  miles,  steps  of  six  miles  are  used. 

3.     Relation   Between   Station-tc-Station   Rates   and   Person- 
to-Person.      Appointment    and    Messenger    Rates. 

In  the  adjustment  of  the  rates  for  Person-to-Person 
Service  to  those  for  Station-to-Station  Service  there  are,  in 
addition  to  the  considerations  of  development  and  expense, 
considerations  of  the  protection  of  the  service  and  economy 
of  operation. 

The  rates  for  person-to-person  service  are  in  general 
made  25%  higher  than  the  rates  for  station-to-station  serv- 
ice. This  differential  is  based  upon  the  following  considera- 
tions : 

1.  If  all  toll  service  were  furnished  on  a  person-to- 
person  basis,  the  cost  of  telephone  operation  as  a  whole 
would  increase  over  what  it  would  be  if  all  service  were 
furnished  on  a  station-to-station  basis  by  an  amount  which 
would  be  greater  than  the  difference  in  revenue.  If  all 
service  were  operated  at  station-to-station  rates  and  the 
revenue  were  then  $1,000,000,  and  a  change  were  made  to 
exclusive  person-to-person  rates  of  an  amount  25%  higher 
than  the  station-to-station  rates,  the  increase  in  revenue 
would  be  $250,000 ;  but  to  handle  the  traffic  by  the  person- 
to-person  method  would  increase  the  cost  of  telephone  opera- 
tion more  than  $250,000.  Therefore,  a  differential  of  25% 
of  the  station-to-station  rates  is  not  sufficient  to  protect 
against  a  waste  of  service  involved  in  the  development  of 
the  person-to-person  service.  The  technical  reasons  for  the 
difference  in  the  cost  effect  of  the  development  of  these 
classes  of  service  are:  (a)  that  on  the  average  two  and 
one-half  times  as  much  operating  labor  is  required  to  com- 
plete a  call  by  the  person-to-person  method  as  by  the  sta- 
tion-to-statioin  method;  and,  (b)  that  two  to  five  times 
more  circuit  time  is  required  to  complete  the  person-to- 
person  call  than  to  complete  the  station-to-station  call. 

2.  With  a  differential  of  25%,  a  part  of  the  traffic 
will  be  handled  on  the  station-to-station  basis,  a  part  on  the 
person-to-person  basis.  Neither  class  can  be  operated  jointly 
as  efficiently  as  either  could  be  operated  exclusively,  be- 
cause efficiency  is  effected  by  the  volume  of  traffic  to  be 
handled  by  each  method;  but  this  affects  station-to-station 
operations  more  than  person-to-person  operation. 
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The  amount  of  each  class  of  traffic  will  be  controlled 
chiefly  by  the  amount  of  the  differential  between  the  rates. 
If  the  amount  of  the  differential  is  low,  relatively  little 
station-to-station  traffic  will  develop,  and  it  must  be  in- 
efficiently operated.  If  the  amount  of  the  differential  is 
high,  relatively  little  person-to-person  traffic  will  develop, 
and  the  cost  effect  of  this  development  will  be  extremely 
high  in  proportion  to  the  revenue.  In  discussing  this  matter 
it  should  be  made  clear  that  a  differential  so  high  that  only 
lri  of  the  traffic  would  be  person-to-person  traffic,  would 
result  in  very  little  revenue  effect  from  the  person-to-person 
development,  but  that  the  complications  in  equipment  and 
operating  methods  alone  would  cost  large  sums.  Of  course, 
even  then  the  total  cost  would  be  less  than  if  the  service 
were  100  %   person-to-person. 

It  is,  therefore,  evident  that  a  differential  of  25%  is 
not  too  large  unless  it  would  result  in  substantially  all  traf- 
fic being  station-to-station  traffic. 

3.  The  differential  was  not  made  greater  than  25% 
because : 

(a)  The  schedule  is  tentative.  To  know  how  much 
greater  to  make  the  differential  it  is  necessary  to  know 
approximately  what  the  effect  of  different  differentials 
would  have  on  the  relative  development  of  each  class  of 
service.  Experience  is  necessary  to  know  this.  As  a  practi- 
cal matter  the  differential  should  be  low  rather  than  high 
until  that  experience  is  obtained. 

(b)  The  differential  in  initial  rates  does  not  accurately 
indicate  the  true  differential  because  of  differences  in 
method  of  timing  messages,  differences  in  overtime  rates, 
and  the  necessity  for  some  initial  rate  differentials  greater 
than  25  '<    of  the  station-to-station  rates. 

(c)  The  habits  of  telephone  use  result  in  many  patrons 
realizing  very  slowly  that  station-to-station  service  will  serve 
their  needs.  If  the  person-to-person  rates  were  made  abso- 
lutely too  high,  these  patrons  would  not  at  once  transfer  to 
station-to-station  service  but  would  decline  or  reduce  all 
service.  This  temporary  loss  of  development  would  decrease 
revenue  without  commensurate  decrease  in  expense,  thus  re- 
quiring an  increase  in  the  general  level  of  all  rates.  It  is 
quite  probable  that  the  existing  differential  is  not  suffi- 
ciently wide,  and  that  in  the  future  it  should  be  corrected. 
When  that  need  develops,  it  may  be  accomplished  either  by 
increasing  the  person-to-person  rates,  or  by  decreasing  the 
station-to-station  rates,  or  by  both  processes,  depending  upon 
the  general  revenue  and  development  requirements  at  that 
time. 
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4.  The  first  two  rates  of  the  person-to-person  schedule 
are  more  than  25  %  higher  than  the  corresponding  station- 
to-station  rates.     This  is  due  to  the  following  facts: 

a.  In  the  very  short  hauls,  the  relative  economies  of 
station-to-station  operation  are  greater  than  for  larger  hauls. 
Consequently,  a  differential  higher  than  25 (/<  is  justified 
by  the  operating  conditions. 

b.  In  the  short  haul  traffic,  the  demand  for  person- 
to-person  service  is  relatively  small. 

c.  A  smaller  differential  cannot  be  made  if  rates  are 
to  be  quoted  in  multiples  of  five  cents. 

The  adjustment  of  the  differentials  between  person-to- 
person  rates  for  different  routes  follows  the  same  theory  as 
for  station-to-station  rates.  In  order  to  avoid  the  diffi- 
culties of  using  two  or  more  sets  of  mileage  steps  in  the 
toll  rate  schedules,  however,  each  person-to-person  rate  is 
based  upon  the  station-to-station  rate  for  the  same  distance. 
This  results  in  the  differential  in  person-to-person  rates  as 
between  consecutive  mileage  steps  being  10  cents  in  some 
cases  instead  of  five  cents. 

4.     Report   Charges 

A  report  charge  is  not  made  to  cover  a  class  of  service, 
although  it  is  applied  only  when  work  has  been  done  which 
costs  more  than  the  charge.  The  report  charge  is  made  for 
the  following  reasons : 

1.  It  is  necessary  to  establish  the  classification  of 
service.  The  operating  differences  between  a  person-to- 
person  call  and  a  station-to-station  call,  lies  in  the  work 
done  before  conversation  is  begun.  In  the  case  of  station- 
to-station  calls,  that  work  having  been  successful,  the  sub- 
scriber, in  the  nature  of  the  case,  pays  for  the  service  the 
full  initial  rate,  without  regard  to  his  personal  success  in 
transmitting  or  obtaining  information  to  or  from  the 
persons  answering.  In  the  case  of  the  person-to-person 
call,  the  subscriber  pays  more,  if  the  call  is  completed,  for 
the  extra  work  done  ;if  it  is  not  completed  and  no  charge 
were  made,  the  extra  work  would  still  have  been  done  in  ac- 
cordance with  the  subscriber's  orders. 

He  has  the  alternative  which  is  employed  by  other 
users.  If,  to  save  himself  the  full  charge,  if  the  person  de- 
sired cannot  be  secured,  at  the  station  called,  he  puts  his 
call  in  on  a  person-to-person  basis  and  it  cannot  be  com- 
pleted, the  report  charge  merely  reimburses  for  the  extra 
work  imposed  by  his  attempt  to  avoid  a  larger  risk.  Not  to 
make  a  report  charge  is  to  penalize  the  station-to-station 
user,  and  to  favor  the  person-to-person  user. 
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The  maladjustment  cannot  be  corrected,  however,  by 
increasing  the  person-to-person  rate,  because  the  percentage 
of  uncompleted  person-to-person  calls  is  not  the  same  for  all 
classes  of  person-to-person  users. 

The  nature  of  the  business,  or  the  social  requirements 
of  some  users,  are  such  that  a  higher  percentage  of  calls 
cannot  be  completed.  There  are  other  reasons  why  increas- 
ing the  person-to-person  rates  could  not  meet  the  situation, 
indicated  below. 

2.  It  is  necessary  to  prevent  thoughtless  waste.  With- 
out some  charge,  users  will  make  many  calls  on  the  mere 
chance  that  ^communication  with  the  desired  person  can  be 
secured,  knowing  that  the  chance  may  be  small.  Yet  the 
work  involved  in  attempting  to  find  a  distant  person  who 
cannot  be  reached  is  naturally  greater  than  that  in  complet- 
ing calls  to  persons  easily  located.  Without  a  report  charge, 
this  work  not  only  results  in  no  compensation,  but  the 
amount  of  the  useless  work  is  increased  since  there  is  no 
economic  check  on  such  gambling  with  costly  facilities  and 
labor.  It  ought  to  be  checked,  because  it  has  to  be  paid 
for  by  the  telephone  users.  If  a  report  charge  is  made, 
each  user  values  for  himself  the  merits  of  his  call  and 
either  pays  for  the  cost  he  imposes  or  refuses  to  impose 
the  cost.  No  other  method  than  the  report  charge  can  ac- 
complish this  purpose. 

3.  The  report  charge  is  necessary  to  prevent  fraudu- 
lent use  of  the  toll  lines.  Before  the  present  schedule  was 
adopted  it  was  known  that  certain  classes  of  users  made 
fraudulent  calls  to  convey  information  by  a  code  method. 
Thus  to  convey  certain  information  a  call  would  be  placed 
for  "Smith"  at  a  certain  telephone.  This  meant  to  those 
answering  a  certain  thing.  They  could  reply  that  Smith 
was  "in"  or  "out"  or  would  be  "in  at  2  o'clock"  or  "out  of 
town"  which  would  be  reported  back  to  the  calling  person, 
conveying  code  information  to  him.  This  sort  of  fraud  is 
very  hard  to  detect.  Experience  following  the  introduction 
of  the  report  charge  indicates  that  fraud  of  this  kind  was 
more  extensively  practiced  than  was  supposed. 

4.  All  of  the  above  indicates  that  the  revenue  secured 
by  the  report  charge  is  a  minor  consideration.  It  could  be 
secured  by  other  methods.  But  without  the  report  charge, 
a  much  greater  revenue  would  have  to  be  secured  because  it 
would  have  to  cover  not  only  the  legitimate  cases,  but  also 
the  waste  and  losses  incurred  by  reason  of  thoughtless  and 
fraudulent  orders. 

In  general,  the  report  charge  is  made  25%  of  the  sta- 
tion-to-station rate,  and  therefore  equals  the  differential 
between  station-to-station  service  and  person-to-person 
service. 
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5.     Night  Rates 

As  has  been  indicated  in  the  discussion  of  the  basis  of 
classification  by  hour  of  use,  reduced  night  rates  have  little 
economic  justification  under  present  conditions.  For  this 
very  reason,  the  adjustment  of  night  rate  differentials  rests 
upon  very  general  and  indefinite  considerations  so  far  as 
revenue  and  development  are  involved ;  and  the  most  import- 
ant questions  are  those  immediately  affecting  operating 
conditions. 

For  reasons  already  stated,  reduced  night  rates  cannot 
be  properly  applied  to  person-to-person  service.  It  has  also 
been  indicated  that  reduced  rates  must  not  apply  to  the 
short  haul  routes.  The  conditions  which  underlie  this  re- 
striction do  not  abruptly  change  at  some  given  mileage  dis- 
tance but  gradually  disappear  as  length  of  haul  increases. 
For  this  reason,  it  is  the  practice  that  no  initial  night  rate 
is  reduced  to  less  than  25  cents.  This  results  in  the  follow- 
ing differentials  for  the  evening  hours. 


When    the   day 

rate   is: 

The   Evening   rate    Differential  is: 

$0.25 

0 

.30 

.05 

.35 

.10 

.40 

.15 

.45 

.20 

.50 

.25 
and    thereafter    approximately 
V2    the    day    rate. 

Similarly,  for  the  rate  applicable  after  12  midnight  the 
full  reduction  is  not  effective  until  the  day  the  rate  of  $1.00 
is  reached. 

These  variations  in  the  differentials  are  necessary  to 
avoid  quoting  a  lower  night  rate  for  a  longer  haul  than  for 
a  shorter  haul,  and  also  to  secure  an  adjustment  to  the 
gradual  change  in  conditions  affecting  the  application  of 
night  rate  with  change  in  the  length  of  haul. 

The  only  other  important  point  in  the  night  rate 
schedule  is  the  determination  of  the  night  rate  periods.  The 
reason  for  two  periods,  one  ending  and  the  other  beginning 
at  12  midnight,  is  the  difference  in  the  loads  naturally  ex- 
perienced in  the  two  periods.  This  does  not  furnish  an  ade- 
quate basis  for  the  differential  in  rates,  but  is  nevertheless 
unimportant  under  most  conditions.  The  important  problem 
is  the  fixing  of  the  hours  at  which  night  rates  begin  to 
apply  and  cease  to  apply — 8:30  p.  m.  and  4.30  a.  m.,  re- 
spectively. The  principal  consideration  here  is  the  protec- 
tion of  the  service  from  overloading  lines. 

Experience  with  night  rates  has  shown  that  if  the 
period  begins  before  8:30  p.  m.  new  business  will  be  de- 
veloped, and  some  traffic  shifted  from  the  late  afternoon 
hours   to  an   extent  which  creates  a   peak-load   in   the  eve- 
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ning  with  congestion  of  facilities  and  deterioration  of  the 
service.  Moreover,  the  congestion  becomes  serious  as  to 
some  routes.     This  is  unjustified  from  every  standpoint. 

With  the  evening  rate  period  beginning  at  8:30  p.  m. 
this  difficulty  is  avoided  generally,  although  as  to  some 
routes  normally  and  as  to  others  occasionally  the  overload- 
ing is  still  experienced. 

The  closing  of  the  night  rate  period  at  4:30  a.  m.  is 
based  on  the  same  considerations.  As  to  many  routes, 
early  morning  traffic  is  in  full  development  by  5  a.  m.  With 
reduced  rates  applicable  as  late  as  this  hour,  congestion, 
expense,  and  deterioration  of  service  will  result.  The  eco- 
nomic justification  of  night  rates  for  toll  service  is  so 
slight  that  the  practice  could  not  properly  be  continued  ex- 
cept with  adequate  safeguards  for  the  protection  of  the 
service. 

5.     Initial  Periods,  Overtime  Periods  and  Overtime  Rates 

1.  The  establishment  of  initial  periods,  overtime 
periods,  and  overtime  rates  is  the  most  technical  of  the 
problems  of  toll  rate  construction,  and  the  principles  under- 
lying correct  practice  should  be  adequately  understood  in 
explaining  the  practices.  For  this  reason,  the  following 
general  considerations  are  noted  before  proceeding  with  the 
details  of  the  practice.  In  the  classification  of  service  by 
length  of  conversation,  control  of  expense,  development 
of  service,  and  equity  in  the  distribution  of  charges.  As  in 
all  other  classifications,  revenue  perse  is  not  a  factor. 

The  most  important  problem  is  establishing  the  method 
of  varying  charges  in  proportion  to  length  of  conversation 
is  to  determine  length  of  the  initial  period.  The  length  of 
the  initial  period  more  than  any  other  single  factor  in  toll 
rate-making  controls  the  amount  of  the  initial  rate,  the 
amount  of  the  overtime  rate  and  the  relations  between  ini- 
ital  rates  and  overtime  rates,  the  length  of  conversation, 
and  consequently  the  use  of  circuits  and  the  development  of 
the  service.  When  this  is  understood  and  explained,  most  of 
the  difficult  questions  concerning  overtime  rates  and  over- 
time charges  appear  irrelevant. 

In  order  that  the  economic  facts  surrounding  initial 
periods  in  their  relation  to  toll  rates  may  be  clear,  it  is 
convenient  to  deal  with  the  subject  stripped  of  the  minor 
modifications  and  adjustments  necessary  to  perfect  the  rate 
system  for  practical  operation.  To  do  this,  it  will  be  the 
best  to  assume  that  all  service  is  person-to-person  service 
and  that  the  initial  period  is  uniformly  three  minutes. 
Under  these  conditions  the  average  length  of  conversation 
would  be  about  21/2  minutes. 
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What  would  be  the  affect  if  this  three  minute  initial 
period  were  changed  to  a  five  minute  initial  period? 

It  is  clear  that,  on  the  average,  communications  will  be 
much  longer  because  patrons  can  talk  five  minutes  without 
additional  charge,  instead  of  three  minutes  without  addi- 
tional charge.  The  average  length  of  communication  under 
a  three  minute  period  is  about  21/2  minutes.  If  patrons 
could  talk  without  additional  charge  two  minutes  longer, 
the  average  length  of  conversation  instead  of  being  21/2 
minutes  would  probably  be  at  least  314  minutes. 

In  other  words,  if  the  initial  period  were  made  five 
minutes  instead  of  three  minutes,  there  would  be  involved 
one  more  minute  on  the  average  per  conversation.  That  is, 
communications  would  average  about  40%  longer  than  they 
do  now.  Since  the  communcations  would  average  40% 
longer  than  at  present,  it  is  obvious  that  the  cost  under  the 
five-minute  initial  period  would  be  greater  than  it  is  under 
the  three  minute  initial  period,  since  considerably  more  cir- 
cuit time  would  be  utilized,  which  would  mean  considerably 
more  toll  circuits  than  are  now  required  for  the  same  num- 
ber of  messages. 

It  would,  therefore,  be  necessary  under  the  five  minute 
initial  period,  to  meet  this  increase  in  cost  with  an  increase 
in  initial  period  rates.  This  increase  in  rates  would  have  to 
be  made  not  only  in  consideration  of  the  increase  in  cost, 
due  to  the  greater  length  of  conversation,  but  also  in  consid- 
eration of  a  material  reduction  in  the  amount  of  revenue 
secured  from  overtime  charges.  Under  the  three-minute 
period,  where  the  average  length  of  conversation  is  about 
21/>  minutes,  there  is  on  the  average  an  overtime  charge  for 
.6  minutes  per  message.  In  other  words,  the  revenue  de- 
rived from  overtime  as  compared  with  the  revenue  derived 
from  the  initial  rates  is  about  18%.*  Under  a  five- 
minute  initial  period  with  an  average  length  of  conversation 
of  oV-j  minutes,  there  would  only  be  charged  about  one-half 
overtime  minute  per  message,  so  that  the  overtime  revenue 
would  only  be  about  15%.  In  other  words,  with  a  five- 
minute  initial  period,  with  the  same  initial  rates  as  would 
apply  for  a  three-minute  initial  period,  and  the  same  rates 
per  overtime  minute  as  would  apply  with  a  three  minute 
initial  period,  there  not  only  would  be  an  increase  in  cost, 
but  there  would  be  a  reduction  of  total  revenue  of  about 
3%.  However,  if  a  five  minute  initial  period  were  adopted, 
it  would  be  impossible  in  practice  to  charge  more  than  one- 


'  *On  account  of  the  fad  thai  overtime  use  is  charged  for  al  rates  which 
are  a  fractional  pan  of  the  initial  rates  to  the  next  lower  multiple  of  5 
cents,  the  average  effective  overtime  rate  Is  approximately  L0#  less  than  the 
true  fractional  part  of  the  initial  rate:  i.  e. ,  under  a  •".  minute  initial  period 
the    average    overtime    rate    per    minute    is    actually    30%    of    the    Initial    rate 
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fifth  of  the  initial  rate  for  each  overtime  minute,  so  that  the 
charge  per  overtime  minute  would  be  less  than  under  the 
present  rates.  Consequently,  with  an  average  length  of  con- 
versation of  31/2  minutes  with  a  five-minute  initial  period 
and  the  same  initial  rate  which  now  applies,  the  overtime 
revenue  instead  of  being  18%  of  the  revenue  from  the  in- 
itial rates  would  be  only  9%,  so  that  the  loss  in  revenue,  to 
say  nothing  of  the  increase  in  expense,  would  be  something 
like  8%. 

It  therefore,  follows  that  instead  of  the  three-minute  in- 
itial period  there  were  adopted  a  five-minute  initial  period, 
the  initial  rates  would  have  to  be  increased  by  probably 
20%  or  25%.  The  effect  of  this  increase  in  rates  would 
be  to  prohibit  communications  which  would  be  made  under 
the  three-minute  initial  period  with  its  lower  rates.  In 
other  words,  the  effect  of  the  five-minute  initial  period 
would  be  to  prevent  the  use  of  service  by  some  patrons  to 
the  advantage  of  others. 

There  would  be  an  equally  important  effect  in  increas- 
ing the  charge  for  some  of  the  communications  which  would 
continue  to  be  made,  but  which  would  not  be  of  greater 
length  than  they  are  under  the  three-minute  initial  period. 
For  example,  under  the  three-minute  initial  period,  about 
25%  of  the  messages  are  not  longer  than  one  minute.  Under 
a  five-minute  initial  period,  although  there  would  be  a 
small  proportion  that  would  be  less  than  one  minute,  there 
nevertheless  would  be  about  15%  of  the  messages  which 
would  be  of  one  minute  or  less  than  one  minute,  for  which 
a  greater  payment  would  have  to  be  made  under  the  five- 
minute  initial  period,  for  the  reason  given  above.  Similarly, 
a  little  over  one-half  of  the  messages  under  the  three-minute 
initial  period  are  not  longer  in  duration  than  two  minutes ; 
under  a  five-minute  initial  period  there  would  still  be  40% 
of  the  messages  which  would  not  be  longer  than  two  min- 
utes. Under  the  three-minute  initial  period  about  75  %  of 
the  messages  are  not  longer  than  three  minutes,  and  are, 
therefore,  all  subject  only  to  the  minimum  charge.  Under 
the  five-minute  initial  period,  under  which  greater  charges 
would  have  to  be  made  than  under  the  three-minute  initial 
period,  more  than  half  of  the  messages  would  not  be  longer 
than  three  minutes.  It  will  be  seen,  therefore,  that  the  ef- 
fect of  making  the  initial  toll  rate  period  five  minutes  in- 
stead of  three  minutes  would  generally  be  to  increase  the 
cost  and  would  compel  higher  rates  than  now  are  charged, 
which  would  result  in  a  loss  in  the  development  of  toll 
business  that  is,  preventing  to  some  extent  the  use  of  the 
toll  facilities ;  and  would  also  result  in  additional  charges  for 
a  large  proportion  of  the  messages  not  representing  any  in- 
crease in  service,  since  they  would  not  be  of  longer  duration 
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than  they  are  now.  Consequently,  the  five-minute  initial 
period  as  compared  with  the  three  minute  initial  period 
would  fail  to  distribute  the  charges  or  service  as  nearly  in 
proportion  to  value  and  cost  as  they  are  now  distributed 
over  the  three-minute  initial  period.  To  take  the  other  ex- 
treme, suppose  that  the  initial  period  were  made  one  minute. 
Under  the  one-minute  initial  period,  messages,  instead  of 
averaging  about  2 14  minutes  in  length,  would  average  about 
two  minutes.  A  one-minute  initial  period  would,  therefore, 
reduce  the  average  talking  time  about  20%.  It  will  be 
recalled  that  increasing  the  initial  period  to  five  minutes 
would  increase  the  average  length  of  conversation  about 
40%  ;  whereas,  reducing  the  initial  period  by  two  minutes  to 
one  minute  would  only  reduce  the  average  length  of  conver- 
sation about  20  %  .  In  other  words,  the  effect  of  the  smaller 
initial  period  would  be  to  cut  cost,  though  not  proportion- 
ately to  the  same  extent  that  cost  would  increase  if  the  ini- 
tial period  were  increased  to  five  minutes. 

Under  a  one-minute  initial  period  at  the  same  initial 
rates  which  are  now  charged,  there  would  be  a  very  material 
increase  in  revenue,  assuming  that  the  overtime  rate  per 
minute  were  the  same  as  now ;  for,  whereas,  under  the  three- 
minute  conversation  there  is  on  the  average  an  overtime 
charge  of  about  .6  overtime  minute,  for  each  message,  so 
that  the  overtime  revenue  is  about  18%  of  the  revenue  from 
the  initial  rate,  there  would  be  under  the  one-minute  initial 
period  an  overtime  charge  of  about  1.3  overtime  minutes  as- 
sessed on  the  average  against  each  message,  so  that  the 
overtime  revenue  would  be  39%  of  the  revenue  from  initial 
rates.  In  other  words,  under  a  one-minute  rate  as  compared 
with  a  three-minute  rate  of  the  same  amount,  the  revenue 
would  be  increased  by  about  15  %  with  some  reductions  in 
cost. 

It,  therefore,  follows  that  the  one-minute  initial  period 
would  result  in  some  decrease  in  the  cost  of  service,  and 
very  materially  increase  the  revenues,  unless  the  rates  were 
reduced.  Under  such  conditions,  assuming  proper  rates 
for  three-minute  initial  periods,  the  rates  could  be  very 
materially  reduced  with  equally  good  revenue  results.  The 
effect  of  this  reduction  would  be  to  permit  more  messages 
to  be  used.  In  other  words,  the  small  initial  period  would 
tend  to  increase  toll  development  and  the  usefulness  of  the 
toll  service  to  the  public.  The  one-minute  period  would  be 
attended,  however,  by  a  reduction  in  the  amount  of  service 
rendered,  if  measured  by  length  of  conversation.  For 
example,  under  a  three-minute  initial  period  about  75% 
of  the  messages  are  of  more  than  one  minute  duration. 
Under  a  one  minute  initial  period  only  60%  of  the  mes- 
sages   would    exceed    one    minute    in    duration;    under    the 
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three-minute  initial  period  about  45%  of  the  messages  exceed 
two  minutes ;  whereas,  under  a  one-minute  initial  period 
only  about  30%  of  the  messages  would  exceed  two  minutes. 
It  may  be  seen  from  these  illustrations  that  the  following 
general  facts  are  true:  (1)  the  longer  the  initial  period,  the 
higher  the  initial  rates  must  be,  because  of  the  increased 
costs,  the  small  proportion  of  overtime  use,  and  the  smaller 
overtime  rate  per  minute;  (2)  the  shorter  the  initial  pe- 
riod the  lower  the  rates  may  be;  (3)  under  longer  initial 
periods,  the  less  the  development  of  the  service  can  be  in 
messages,  because  of  the  rate  treatment  necessary;  (4) 
under  shorter  initial  periods,  the  greater  the  number  of 
messages  which  can  be  made,  due  to  the  lower  rates;  (5) 
under  longer  initial  periods  more  service  is  rendered  in  con- 
nection with  those  messages  which  are  used;  (6)  under 
shorter  initial  periods  less  service  is  rendered  in  connection 
with  those  messages  which  are  used;  (7)  under  longer 
initial  periods  there  is  a  very  much  greater  variation  in 
the  value  and  cost  of  messages  than  under  shorter  initial 
periods;  (8)  under  longer  initial  periods  there  is  very  much 
less  variation  in  charges  than  under  shorter,  initial  periods, 
and  (9)  consequently  the  tendency  under  longer  initial 
periods  is  to  restrict  the  use  of  toll  service  by  the  public 
as  a  whole,  to  increase  the  usefulness  of  the  service  to 
those  to  whom  long  conversations  are  of  value  and  to  so  dis- 
tribute the  charges  that  those  who  find  value  in  long  con- 
versations derive  an  advantage  as  compared  with  those  to 
whom  short  conversations  are  sufficient;  whereas;  the 
shorter  initial  periods  tend  to  increase  the  development  of 
toll  business  and  usefulness  of  the  toll  service  to  the  public 
generally,  to  prevent  the  waste  of  toll  facilities  and  to 
distribute  the  charges  for  toll  service  in  proportion  to  their 
cost  and  value.  It  must  not  be  assumed  that  these  facts 
make  a  five-minute  initial  period  always  justifiable,  or 
make  a  one-minute  period  always  desirable.  Under  some 
conditions,  one-minute  periods  may  unquestionably  be  desir- 
able in  the  public  interest,  and  under  some  conditions,  five- 
minute  initial  periods  may  be  proper.  On  the  whole,  under 
most  conditions  and  particularly  those  of  heavy  toll  traffic 
development  the  three-minute  initial  period  is  probably  the 
most  desirable.  Under  many  other  conditions  the  choice 
lies  between  a  two-minute  initial  period  and  a  three-minute 
period.  Just  as  in  the  case  of  exchange  service  in  large 
cities  it  is  necessary  to  balance  the  restriction  of  traffic 
through  the  use  of  message  rates  against  the  restrictions 
of  telephone  development  under  flat  rates,  so  in  the  case 
of  toll  service  it  is  necessary  in  determining  upon  the  initial 
period  to  balance  between  the  restriction  of  toll  message  de- 
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velopment  involved  in  the  higher  rates  necessary  with  the 
longer  initial  periods,  and  the  restriction  in  the  length  of 
conversation  involved  in  the  shorter  initial  periods.  Longer 
initial  periods  tend  to  a  restriction  as  to  the  number  of 
messages  which  may  be  used,  and  the  number  of  people 
who  may  use  the  toll  service,  and  to  liberality  toward  those 
subscribers  who  have  a  high  demand  for  such  messages. 
Shorter  initial  periods,  while  tending  to  increase  the  amount 
of  the  toll  message  use  and  the  number  of  people  who  may 
use  the  toll  system,  on  the  other  hand  tend  to  reduce  the 
usefulness  of  toll  messages  by  materially  restricting  their 
length.  Longer  initial  periods  tend  to  put  the  revenue  bur- 
den on  the  message  regardless  of  length.  Shorter  initial 
periods  tend  to  put  the  burden  upon  the  long  message  as 
compared  with  the  short  message.  It  only  remains  to  note 
that  if  either  of  these  factors  is  observed  to  an  excessive 
degree,  they  result  in  reactions  which  change  their  effect. 
For  example,  while  it  is  true  that  shorter  initial  periods  tend 
to  lower  initial  rates,  and  to  a  greater  development  of  toll 
service,  this  tendency  is  entirely  lost  at  some  point.  For 
example,  while  there  will  be  a  material  reduction  in  average 
length  of  conversations  and,  therefore,  can  be  a  reduction 
in  initial  rates,  other  things  equal,  if  two-minute  rates  are 
charged,  there  will  not  be  a  material  reduction  in  average 
length  of  conversation  under  a  one-minute  rate  as  compared 
with  a  two-minute  rate,  so  that  there  cannot  be  a  material 
reduction  in  rates.  Moreover,  while  lower  rates  tend  to 
increase  toll  development,  the  tendency  to  restrict  the  length 
of  conversation  under  such  rates  naturally  reduces  their 
value.  Just  as  in  the  case  of  exchange  service  in  large  cities 
where  the  use  of  message  rates  tends  to  restrict  traffic  in 
order  to  permit  widespread  telephone  development  a  too 
narrow  allowance  of  messages  will  restrict  both  traffic  and 
development  and,  therefore,  fail  of  its  purpose;  so  the  re- 
stricting of  the  initial  period,  for  example,  to  fifteen  seconds 
would  not  permit  a  material  reduction  in  rates  as  compared 
with  a  one-minute  initial  period,  and  would  on  the  other 
^and  result  in  a  very  great  reduction  in  value  of  service, 
which  would  more  than  offset  the  effect  of  the  reduction 
in  initial  rate. 

It  will  be  noted  that  the  information  necessary  to  a 
correct  solution  of  the  problem  of  initial  periods  is  essen- 
tially the  same  as  that  required  for  the  solution  of  every 
other  problem  of  classification  and  rate  adjustment.  The 
questions  are  (1)  what  is  the  variation  in  requirements 
among  users  with  respect  to  length  of  conversation?  (2) 
What  effect  will  the  method  of  rate  treatment  have  upon 
the  length  of  conversation?      (3)   Are  costs  affected  mate- 
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rially  by  the  possible  variation  in  rate  treatment?  The 
precise  answer  to  these  questions  varies  in  degree  for  differ- 
ent rates.  The  average  length  of  conversation  will  not  be 
21/2  minutes  under  a  three-minute  initial  period  for  all 
routes,  nor  will  the  effect  of  variation  in  length  of  conver- 
sation upon  costs  be  absolutely  or  relatively  the  same  for 
all  routes.  Generally,  the  average  length  of  conversation 
and  the  variation  in  length  of  conversation  increases.  Also, 
the  cost  importance  of  length  of  conversation  increases  both 
absolutely  and  relatively  as  length  of  haul  increases.  For 
these  reasons,  theoretically  a  one-minute  initial  period 
should  be  employed  for  very  long  hauls,  and  a  five-minute 
initial  period  for  very  short  hauls.  Practically,  this  refine- 
ment is  of  no  importance  as  yet,  and  the  technical  and  oper- 
ating objections  to  such  wide  variations  of  practice  are 
important.  However,  under  some  conditions,  these  facts, 
together  with  technical  operating  requirements  result  in  the 
use  of  five-minute  initial  periods  for  station-to-station  service 
as  explained  hereinafter.* 

2.     Initial  Periods  Established  Under  the  Present  Schedules. 

The  basic  initial  period  under  the  present  schedule  is 
three  minutes. 

This  is  believed  to  be  on  the  basis  of  experience,  the 
period  best  adjusted  to  the  conditions  obtaining  in  all  routes. 
It  grants  sufficient  time  for  the  completion  of  the  majority 
of  conversations  without  overtime  charges,  and  at  the  same 
time,  permits  the  use  of  initial  rates  within  the  range  of 
development  requirements  without  the  use  of  overtime 
rates  excessively  high. 

The  initial  period  for  station-to-station  rates  up  to 
and  including  25  cents  is  five  minutes.  This  deviation  from 
the  three-minute  period  is  based  upon  the  following  con- 
siderations : 

a.  For  the  short  haul  station-to-station  traf- 
fic, the  average  length  of  conversation  is  naturally 
short,  i.  e.,  if  unrestricted  by  overtime  charges. 

b.  The  conversation  of  the  physical  plant  is 
relatively  less  affected  by  overtime  charges  for 
short  hauls. 

c.  The  use  of  a  longer  initial  period  for  the 
short  haul  station-to-station  service  introduces  an 
additional  differential  in  favor  of  the  station-to- 
station  service,  thereby  enabling  closer  adjustment 

*The    evidence    of    the    fundamental    facts    upon    which  this    theory    rests 

can    be    secured    only    from    a    country-wide    study    and    it  cannot    be    secured 

from    local    studies.       If    the  .statements    above    must    be  proven    it    will    be 

necessary  to  call   upon  the   Central  Administration   for  the  necessary   data 
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of  rates  for  person-to-person  and  station-to-station 
service  to  the  fundamental  conditions  without  neces- 
sitating the  complications  which  would  be  involved 
if  this  adjustment  were  attempted  solely  through 
the  rates. 

d.  It  meets  best  the  operating  requirements. 
Short  haul  station-to-station  service  is  largely, 
and  to  an  increasing  extent,  operated  on  a  rapid 
"AB"  basis  without  passing  through  toll  boards. 
The  record  of  the  call  for  rate  purposes  must  be 
made  by  "A"  operators,  who  cannot  be  provided 
with  the  equipment  necessary  for  a  refined  timing 
of  messages,  and  who  must  be  relieved  in  order  to 
operate  economically,  of  the  work  of  timing  within 
the  limits  of  fundamental  conditions. 

This  does  not  apply  to  the  use  of  the  five- 
minute  initial  period  with  the  25  cent  night  rates. 
Under  the  schedule  as  constructed  the  night  rate 
initial  period  should  not  be  reduced  because  of  the 
change  in  rate,  as  the  length  of  the  haul  is  the 
controlling  factor  as  to  variation  in  initial  periods. 
However,  the  convenience  of  employing  always  the 
same  initial  period  for  25  cent  station-to-station 
rates,  and  the  fact  that  the  departure  from  logical 
treatment  is  of  no  practical  importance  in  this  mat- 
ter, justifies  the  practice. 

3.     Overtime  Periods 

The  standard  overtime  period  is  one  minute.  This  is 
increased  to  5  minutes,  3  minutes  and  2  minutes  for  5,  10, 
15  and  20  cent  initial  station-to-station  rates,  in  order  to 
quote  charges  only  in  multiples  of  5  cents,  and  to  make 
overtime  charges  as  nearly  as  possible  proportionate  to  the 
charges  for  initial  periods. 

4.     Overtime  Rates 

There  are  three  limitations  on  overtime  rates: 

a.  They  cannot  exceed  the  prorate  per  minute 
of  the  initial  rate  not  merely  because  to  do  so  would 
appear  inequitable  but  because  it  would  tend  to 
cause  waste.  If  the  charge  for  six  minutes  were 
more  than  twice  the  charge  for  three  minutes,  the 
tendency  would  be  to  place  two  calls  of  three  min- 
utes each  instead  of  one  call  of  six  minutes. 

b.  The  lower  the  overtime  charge,  the  higher 
the  initial  charge  must  be.  Higher  initial  rates 
restrict  development.  Lower  overtime  rates  ap- 
parently do  not  develop  the  service  in  any  way. 
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c.     The  charge  must  be  substantial  in  propor- 
tion to  the  initial  period  charge,  or  the  purpose  of  the 
classification  will  fail. 

These  considerations  are  important  to  emphasize  in 
view  of  the  frequent  attempts  to  isolate  the  overtime  rate 
and  to  attempt  justifying  an  overtime  rate  upon  the  cost 
basis.  In  the  nature  of  the  case,  this  cannot  be  done,  be- 
cause the  overtime  rate  is  an  essential  process  in  the 
establishment  of  the  initial  period  and  its  justification  is 
the  justification  of  the  initial  period.  The  differential  be- 
tween the  overtime  rate  and  the  initial  rate,  as  with  all 
other  differentials,  is  a  problem  of  both  overtime  and  initial 
period  quantities  jointly.  There  is  neither  an  overtime  rev- 
enue nor  an  overtime  expense  in  the  sense  of  quantities 
unrelated  and  unaffected  by  initial  rates  and  initial  periods. 

All  of  these  considerations  have  led  to  making  overtime 
rates  per  minute  in  connection  with  three-minute  initial 
periods  as  nearly  as  possible  Yz  the  initial  rate  established. 
A  nominal  overtime  charge  would  be  nearly  equivalent 
to  abolishing  or  to  greatly  lengthening  the  initial  period. 
What  the  effect  of  this  would  be  upon  cost  of  service, 
initial  rates,  and  development,  has  been  indicated. 

Classification  of  Exchanges. 

It  is  a  fact,  which  any  one  may  observe  that  there  is 
a  wide  variation  in  the  demand  among  users  as  respects  the 
distance  over  which  they  desire  to  communicate,  and  it  is 
also  as  evident  a  fact,  that  a  variation  in  distance  causes 
a  variation  in  the  costs  of  furnishing  service.  To  construct, 
operate  and  maintain  a  line  100  miles  in  length  obviously 
costs  more  than  a  line  one  mile  in  length. 

The  variation  in  demand  and  in  the  costs  of  meeting 
the  demand  is  the  basis  of  the  primary  separation  of  tele- 
phone service  into  local  or  exchange  service  and  long  dis- 
tance or  toll  service — not  names  of  independently  preduced 
services  or  separate  and  distinct  businesses,  but  necessarily 
a  classification  of  total  telephone  service  for  the  purpose 
of  properly  applying  service  charges. 

In  the  State  of  Montana  there  are  77  exchanges  in  the 
various  cities,  towns  and  communities,  to  which  are  con- 
nected approximately  47,000  exchange  stations  or  tele- 
phone terminals.  These  stations  and  exchanges  are  inter- 
connected by  over  100,000  miles  of  wire  involving  over  5,000 
miles  of  pole  line,  consisting  of  more  than  190,000  poles, 
22  parcels  of  land  and  22  buildings,  together  with  associated 
cables,  conduit,  switchboards,  distributing  frames,  power 
plants,  rights-o-way,  fixtures,  furniture,  and  incidental  ma- 
terial ;  all  comprising  the  property  employed  in  the  service  of 
the  public. 
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The  exchanges  vary  in  size  from  10  stations  in  the 
exchange  of  Brady,  to  over  9,000  stations,  in  the  exchange 
of  Butte.  The  population  of  these  exchanges  varies  from 
less  than  100  persons  to  over  45,000.  Besides  the  variation 
in  the  density,  distribution  and  character  of  population  and 
in  the  number  of  stations  in  service  there  is  also  a  wide 
variation  in  other  characteristics  of  these  exchanges,  typical 
examples  being  the  variation  in  the  character  of  industries 
whether  manufacturing,  commercial,  mining,  agriculture, 
etc. — variation  in  the  natural  resources,  variation  in  the 
relation  of  one  community  to  other  communities,  variation 
in  topography,  variation  in  climatic  conditions,  soil  condi- 
tions, etc. 

With  a  variation  in  the  number  of  telephones  in 
service,  it  is  evident  that  there  must  be  a  variation  in  the 
value  of  the  service.  For  example,  telephone  service  in 
Butte,  with  over  9,000  stations,  must  be  of  greater  value 
than  telephone  service  in  Brady,  with  only  ten  stations. 

With  towns  and  cities  which  vary  in  extent  of  terri- 
tory, population,  character  of  industry,  topography,  and 
standards  of  living,  as  they  do  in  Montana,  it  is  evident 
that  the  costs  of  furnishing  service  will  likewise  show  varia- 
tions. In  a  mountainous  country  rocks  must  be  blasted 
away  to  make  room  for  poles,  anchors,  etc.,  and  the  methods 
of  transportation  of  material  are  less  efficient  and  more 
costly.  It  requires  more  labor  for  the  same  amount  of  main- 
tenance and  construction  work  where  the  weather  is  severe 
than  where  it  is  mild. 

But  more  important  in  the  system  of  charges  for 
service  than  the  local  cost  variations,  is  the  fact  that  the 
costs  of  furnishing  service  under  schedules  providing  for 
unlimited  local  use  increase  with  an  increase  in  the  number 
of  subscribers  served.  Switchboards  not  only  increase  in 
size  but  also  increase  in  complexity  of  apparatus.  Changes 
from  the  single  magneto  type  to  the  multiple  common  bat- 
tery type  of  switchboard  adds  to  the  expense  of  operation. 
As  the  number  of  subscribers  increases,  the  switchboard 
facilities  have  to  be  increased  accordingly  for  each  sub- 
scriber. It  is  necessary  that  each  operator  have  readily 
available  the  facilities  for  establishing  communication  be- 
tween any  two  subscribers.  To  do  this  in  the  small  ex- 
change requires  only  one  line  for  each  subscriber,  since  an 
operator  sitting  at  a  single  position  can  reach  every  sub- 
scriber in  such  an  exchange.  In  a  large  exchange,  employ- 
ing three  or  more  operators,  the  lines  for  each  subscriber 
must  be  placed  within  reach  of  every  operator.  This  re- 
quires more  than  one  switchboard  jack  and  associated  equip- 
ment for  each  subscribers'  line  ;the  number  of  jacks  in- 
creases   in    proportion   to   the    growth    in    subscribers,    thus 
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making  the  switchboard  investment  and  operating  costs 
greater  for  each  subscriber,  as  an  exchange  increases  in 
size.  More  space  is  required  to  house  the  complex  central 
office  equipment.  As  the  town  grows  it  spreads  out  over 
more  territory ;  therefore,  longer  lines  are  required  to  reach 
subscribers,  wrhich  requires  a  larger  investment  for  the  dis- 
tributing system  for  each  subscriber.  Where  a  larger  num- 
ber of  subscribers  is  available  to  each  subscriber  there  is 
a  greater  tendency  for  each  subscriber  to  originate  more 
calls.  In  the  larger  towns,  where  the  activity  is  concentrated 
during  certain  periods  of  the  day  there  are  heavy  traffic 
periods,  commonly  called  "peak  loads,"  which  become  more 
expensive  to  handle.  The  distributing  system  gradually 
becomes  more  complex  and  expensive  with  an  increase  in 
the  number  of  subscribers  because: 

a.  Poles  must  be  larger  and  longer; 

b.  More  aerial  cable  must  be  used; 

c.  More  underground  cables  and  conduit  must  be  in- 
stalled ; 

d.  Interior  block  distribution  must  be  used; 

e.  Pavements  must  be  torn  up  and  replaced  in  con- 
struction and  repair  work; 

f .  Labor  is  more  expensive ; 

g.  Municipal  regulations  are  more  exacting. 

It  costs  more  per  subscriber  to  maintain  the  larger  and 
more  complex  distributing  systems  because: 

a.  The  plant  becomes  more  intricate ; 

b.  More  skilled  labor  is  required  to  look  after  the 
equipment ; 

c.  Since  the  average  length  of  lines  is  greater,  lines 
are  more  likely  to  be  interrupted; 

d.  More   time   is   required   to   look   after   longer  lines; 

e.  Maintenance   standards   are   generally   higher. 

There  are  certain  hazards  which  increase  with  an  in- 
crease in  the  size  of  exchanges  and  therefore  cause  an  in- 
crease in  costs,  because  of: 

a.  Fires    in    city    districts    become    more    destructive; 

b.  Induction  troubles  due  to  proximity  of  other  elec- 
trical conductors ; 

c.  Conduction  accidents  due  to  short  circuiting  with 
high  voltage  conductors; 

d.  Electrolysis  of  underground  cables  and  other  struc- 
tures. 
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Service  demands  in  larger  exchanges  are  more  exact- 
ing and  require  speedier  service.  The  higher  service  stand- 
ards require  more  non-productive  labor  for  supervisory  pur- 
poses. Taxes  as  a  general  proposition  are  higher  in  cities 
than  in  the  smaller  towns.  Real  estate  and  buildings  are  gen- 
erally more  expensive  in  the  larger  than  in  the*  smaller 
towns.  More  marginal  working  plant  and  equipment  are 
required  in  the  larger  than  in  the  smaller  exchange  to  take 
care  of  moving  subscribers,  changes  in  class  of  service, 
maintenance,  etc. 

To  apply  a  system  of  rates  under  the  foregoing  varia- 
tions of  values  and  costs  of  service  to  a  large  number  of 
exchanges  of  varying  sizes  and  other  characteristics  af- 
fecting directly  in  the  state  of  Montana  over  46,000  sub- 
scribers and  many  more  users  of  telephone  service  in  such 
a  manner  as  to  secure  (1)  the  required  revenues  to  support 
the  business,  (2)  an  adequate  telephone  development  to 
make  the  service  valuable  and  of  the  character  fitting  pres- 
ent day  demands,  (3)  equity  in  administration  so  as  to 
avoid  unjust  discrimination,  either  personal  or  locality,  and 
(4)  simplicity  of  application  so  as  to  avoid  a  large  num- 
ber of  different  schedules — to  effectively  accomplish  these 
results  we  must  start  with  the  state  as  a  unit  in  establishing 
a  grouping  or  classification  of  exchanges  by  similarity  of 
characteristics  and  according  to  some  generally  recognized 
and  easily  determined  index. 

No  scheme  has  yet  been  devised  for  successfully  con- 
structing schedules  of  telephone  charges  for  specific  classes 
of  service  strictly  upon  a  cost  basis.  This  does  not  mean 
that  in  the  development  of  the  telephone  business  costs 
are  ignored ;  but  it  does  mean  that  service  must  be  classi- 
fied for  price  purposes,  and  rates  designated  to  obtain  tele- 
phone development  of  reasonable  value  to  telephone  patrons, 
whereby  in  the  process  of  producing  this  service  value  spe- 
cific costs  can  not  be  made  controlling. 

A  true  conception  of  the  use  of  costs  in  the  telephone 
business  would  seem  to  be  recognition  of  the  fact  that 
consideration  of  specific  costs  must  be  subordinate  to  con- 
siderations of  the  development  of  service  value,  and  except 
as  to  aggregate  costs,  they  can  have  no  positive  limitation 
on  rates. 

All  the  years  of  experience  in  the  development  of  the 
telephone  business  have  given  us  no  better  method  of  de- 
termining exchange  rates  than  by  establishing  a  classifi- 
cation of  exchanges,  as  herein  discussed. 

The  cost  of  service  increases  proportionately  with  an 
increase  in  the  number  of  stations,  and  the  value  of  ex- 
change  telephone   service  to   any   subscriber   varies   directly 
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with  the  number  of  the  subscribers  that  he  is  able  to  reach 
from  his  telephone.  Other  considerations  have  their  in- 
fluence on  what  service  is  worth  and  what  it  costs ;  but  it  is 
believed  that  the  number  of  stations  is  the  most  important 
and  easily  determined  single  factor  of  classification,  and  it 
is  therefore  the  primary  basis  of  classification  to  which  we 
will  give  consideration  in  this  case.  The  number  of  tele- 
phones served  in  an  exchange  is  always  known  by  the  com- 
pany and  may  be  easily  ascertained  from  the  company's 
records. 

Population  in  some  cases  may  assume  importance  as 
a  factor  of  classification,  but  there  are  serious  obections  to 
the  use  of  population  as  a  primary  basis  for  classification, 
because  with  the  exception  of  the  United  States  census, 
which  is  prepared  every  ten  years,  there  is  no  authoritative 
source  from  which  can  be  obtained  the  population  of  a  city 
or  town;  only  once  every  ten  years  is  it  possible  to  obtain 
accurate  population  figures. 

Since  population  does  not  as  closely  reflect  either  value 
or  cost  of  service,  and  since  it  provides  no  basis  which  may 
at  all  times  be  determined  with  accuracy  it  can  be  given 
only  secondary  consideration. 

While  the  number  of  telephones  in  a  community  is 
limited  by  the  number  of  persons  or  families  in  that  com- 
munity, there  is  a  large  variation  in  the  number  of  tele- 
phones installed  in  any  community  on  account  of  the  varia- 
tion in  the  character  of  the  population.  For  example,  Ana- 
conda, with  over  10,00  population,  has  only  some  1,400  sta- 
tions; whereas,  Lewistown,  with  only  6,000  population,  has 
over  2,000  stations. 

The  classification  of  exchanges  on  a  station  basis  rec- 
ognizes broadly  differences  in  cost  factors,  and  while  it 
is  impossible  to  recognize  the  unlimited  variations  of  cost 
in  any  rate  system,  yet  it  is  practicable  to  recognize  dif- 
ferences in  cost  trend  as  among  the  several  exchanges  to 
a  greater  degree  than  provided  for  by  the  station  classifica- 
tion alone.  For  example,  where  admitted  differences  in 
cost  trends  are  recognized  as  in  the  case  of  mining  ex- 
changes or  exchanges  located  in  the  mountainous  country 
as  compared  with  rural  or  agricultural  exchanges,  such 
broad  differences  in  cost  may  be  recognized  in  the  system 
of  classification  by  'assigning  those  exchanges  having  the 
higher  cost  levels  to  a  classification  higher  than  the  one 
they  would  normally  fall  in  on  the  strictly  station  basis. 

Other  special  conditions  having  a  substantial  effect  on 
either  the  value  of  the  service  or  the  cost  of  the  service 
may  be  recognized  in  the  classifications  by  assigning  such 
an  exchange  to  a  higher  or  lower  class  than  normally  indi- 
cated by  the  number  of  stations,  as  the  case  may  be. 
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There  is  no  formula  by  which  the  need  for  the  exer- 
cise of  sound  judgment  based  upon  experience  can  be  elim- 
inated from  the  telephone  business  in  the  matter  of  estab- 
lishing service  charges.  This  is  generally  true  of  all  busi- 
ness, but  non-regulated  institutions  do  not  have  to  dem- 
onstrate that  fact.  It  is  true,  therefore,  in  this  system  of 
classification  that  there  may  be  special  instances  where  all 
interests  would  be  best  served  by  departing  from  a  classifi- 
cation based  strictly  on  a  station  basis. 

The  classifications  as  established  should  be  in  steps 
wide  enough  to  avoid  frequent  rate  changes,  so  that  the 
rates  and  charges  to  the  public  will  have  reasonable  per- 
manency. This  is  desirable  from  the  standpoint  of  the  sub- 
scriber as  well  as  the  company,  because  the  costs  of  secur- 
ing and  making  frequent  rate  changes  would  over-balance 
any  revenue  advantages,  and  the  people  would  constantly 
be  stirred  up  and  always  wondering  why  changes  were 
necessary  and  what  would  happen  next. 

A  review  of  the  schedule  of  rates  now  in  effect  in  the 
various  exchanges  in  Montana  will  show  a  general  adherence 
to  this  scheme  of  classification  of  exchanges,  although  it  will 
be  evident  that  there  are  irregularities  and  perhaps  some 
inconsistencies,  which  have  unavoidably  grown  up  in  the 
normal  conduct  of  the  business  and  which  can  not  be  avoided 
except  by  a  scheme  of  classification  providing  for  automatic 
changes.  Therefore,  such  changes  as  may  suggest  them- 
selves should  be  made  to  operate  so  as  to  gradually  eliminate 
such  irregularities  and  discrepancies  and  progressively  main- 
tain the  system  of  classificaton. 

With  the  growth  or  retardation  of  exchanges  there  must 
be  recognized  in  the  system  of  administering  charges  the  nec- 
essity for  changes  of  exchanges  from  one  class  to  another. 
It  should  be  evident  that  a  proper  scheme  of  rate  making 
has  been  agreed  upon  that  the  more  nearly  automatic 
changes  provided  for  in  this  scheme  can  be  made,  the  greater 
will  be  the  advantage  both  to  the  company  and  the  public, 
and  the  less  expensive  will  it  be  to  provide  telephone  service. 

Service  Connection  Charge 

No  one  subject  in  connection  with  the  telephone  industry 
has  occasioned  as  much  difficulty,  within  our  observation, 
as  the  practice  of  defendant  company  in  exacting  what  it 
terms  a  "service  connection  charge."  In  line  with  the  rather 
complete  exposition  that  we  have  made  respecting  toll  and 
exchange  rates  and  classification,  we  think  it  best  to  indi- 
cate fully  the  basis  of  this  charge. 

It  should  be  noted  at  the  outset  of  this  discussion  that 
the  telephone  business  in  any  State  or  City  is  undergoing  a 
constant  change,  not  only  as  to  the  number  of  subscribers 


640  MONTANA     UTILITIES    REPORTS 

served,  but  also  as  to  the  quantity  of  the  individual  patrons 
and  their  locations.  It  is  part  of  the  daily  routine  of  the  busi- 
ness to  add  new  subscribers,  to  discontinue  service  of  per- 
sons who  no  longer  desire  it  and  to  move  stations  from  one 
location  to  another.  During  any  six  months'  period  it 
might  be  true  in  a  given  case  that  the  number  of  sub- 
scribers in  a  city  would  remain  practically  the  same,  and  the 
inference  might  easily  be  drawn  that  since,  the  number  of 
subscribers  was  the  same,  their  identity  and  their  locations 
would  also  be  unchanged.  This  is  not  true,  however,  and 
even  though  the  total  number  of  stations  might  remain 
constant,  there  is  still  going  on  a  continuous  change  in  the 
subscription  list.  This  continuous  change  of  the  personnel  of 
patronage  and  of  locations  of  telephone  instruments  costs 
substantial  sums  of  money,  because  among  other  work  which 
must  be  performed,  it  is  necessary: 

a.  To  accept  applications  for  service. 

b.  To  connect  telephones. 

c.  To  disconnect  telephones. 

d.  To  install  telephones. 

e.  To  remove  telephones. 

f.  To  leave  idle  telephones  in  vacant  premises. 

g.  To   open   accounts, 
h.  To  close  accounts. 

i.     To  give  directory  listings. 

j.     To  issue  orders  for  all  this  work. 

In  the  year  1922  the  company  connected  8,931  new  sta- 
tions and  disconnected  8,375  old  stations.  Thus  17,306 
connecting  and  disconnecting  orders  were  handled,  and  only 
556  stations  gained.  In  other  words,  for  every  100  new 
stations  connected  94  old  stations  were  disconnected.  These 
figures  do  not  include  move  orders  of  which  there  were 
4,156  in  1922.  It  is  obvious  that  the  business  is  under- 
going a  constant  process  of  change  in  identity  of  subscriber. 

It  might  perhaps  be  thought  by  any  person  who  has  given 
only  superficial  thought  to  this  question,  that  apparently 
the  only  expense  incidental  to  the  installation  of  a  telephone 
is  the  cost  of  sending  a  man  to  the  subscriber's  premises  for 
an  hour  or  more,  for  the  purpose  of  attaching  the  telephone 
to  a  wall  or  desk.  This  is  an  entirely  erroneous  conclusion, 
since  the  placing  of  the  instrument  is  only  one  of  the  many 
operations  involved,  and  of  itself  would  be  purposeless  so 
far  as  giving  service  is  concerned.  A  mere  instrument  with- 
out life  is  useless.  It  becomes  of  value  to  the  patron  only 
when  it  is  connected  to  the  general  telephone  system  in  such 
a  way  that  he  can  use  it  to  communicate  with  others,  and 
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after  others  have  been  given  the  information  that  he  has  a 
telephone  and  what  its  number  is,  so  that  they  may  com- 
municate with  him. 

When  a  person  desires  telephone  service,  application  is 
made  to  the  Commercial  Department  in  the  central  office 
building1,  where  discussion  is  had  as  to  the  rate,  system 
and  conditions  under  which  telephones  are  installed.  The 
application  then  goes  to  the  credit  department  where  the 
subscriber's  credit  rating  is  investigated.  If  service  is 
granted  an  order  goes  to  the  Plant  Department  for  installa- 
tion and  the  instrument  is  placed  by  the  installer.  The 
commercial  department  is  notified  of  the  connection  as  is 
also  the  traffic  department,  and  proper  records  are  there 
made  of  the  connection.  While  this  is  going  on,  arrange- 
ments have  to  be  made  for  connecting  the  subscriber's 
instrument  to  a  pair  of  wires  in  the  company's  cable  plant 
which  runs  through  the  city  and  the  cable  to  the  central 
office  has  to  be  connected  to  the  switchboard.  No  person 
who  is  not  familiar  with  the  telephone  business  is  aware  of 
the  complication  of  the  system  of  wires,  of  the  details  of 
the  work  which  is  necessary  to  see  that  they  are  used  eco- 
nomically and  efficiently  and  to  guard  against  the  so-called 
"line-troubles"  while  they  are  in  use.  It  is  a  fact  not  gen- 
erally known  that  cable  pairs  which  are  not  in  use  are 
"dead  ended"  both  at  the  central  office  and  at  the  various 
terminals  out  in  the  city.  When  an  order  for  the  connection 
of  a  telephone  is  received  a  record  must  be  on  hand  show- 
ing what  wires  or  cable  pairs  passing  by  or  near  the  house 
or  business  place  of  the  applicant  are  available  for  use,  the 
necessary  information  as  to  which  pair  is  to  be  used  must 
be  passed  to  the  line  foreman  and  the  line  foreman's  men 
must  see  that  it  is  connected  from  the  distributing  pole 
near  the  subscriber's  house  through  a  loop  to  be  strung 
into  the  subscriber's  house  and  thence  to  the  telephone. 

Similarly  the  dead  end  of  the  same  cable  pair  must  be 
picked  up  in  the  central  office  and  connected  to  the  switch- 
board. This  also  is  a  function  of  the  telephone  business  re- 
quiring flexibility.  It  would  not  be  possible  to  permanently 
connect  cable  pars  directly  into  the  switchboard  because  op- 
erators' loads  have  to  be  adjusted  so  that  each  operator  will 
have  approximately  the  same  amount  of  work  to  do. 
If  the  telephone  were  connected  directly  into  the  switchboard 
without  this  point  in  view  some  operators  would  be  obliged 
fco  handle  on  their  positions  subscribers  whose  requirements 
were  heavy,  while  others  would  handle  an  equal  number 
whose  requirements  were  light.  In  other  words,  some  opera- 
tors would  be  handling  subscribers  who  habitually  made  five 
or  ten  times  as  many  calls  as  other  subscribers.  Obviously 
such  a  situation  could  not  be  handled  efficiently  and  this  is 
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one  of  the  reasons  why  the  connection  of  cable  pairs  to 
central  office  switchboards  has  to  be  made  with  the  aid  of 
a  flexible  system.  The  other  principal  reason  why  all  cable 
pairs  are  not  permanently  connected  is  that  there  are  many 
more  lines  in  the  cable  plant  running  through  the  city  than 
there  are  line  terminals  on  the  switchboard,  the  reasons  for 
this  necessity  being  obvious. 

In  the  meantime  the  line  foreman  has  received  orders  as 
to  the  work  which  is  to  be  done  by  him.  It  is  his  duty  to 
send  a  man  or  men  to  the  terminal  box  located  on  the  pole 
near  the  subscriber's  premises  to  connect  a  pair  of  wires  to 
the  cable  pair  assigned,  string  them  to  the  subscriber's  house 
and  from  there  on  into  the  house,  so  that  the  Installer,  when 
he  comes  to  put  in  the  telephone,  may  connect  the  inside 
wires  to  them. 

Next  to  be  considered  is  the  work  of  the  Wire  Chief, 
whose  duty  it  is  to  see  that  the  central  office  end  of  the 
cable  pair  is  properly  connected  to  the  switchboard  appara- 
tus after  receiving  his  orders.  Men  working  under  him 
string  wires  from  the  central  office  termination  of  the 
main  and  intermediate  distributing  frames  and  designated 
cable  pair  through  the  various  kinds  of  apparatus  to  the 
switchboard.  When  all  of  these  operations  have  been  attend- 
ed to  the  line  work  has  been  completed  from  the  subscriber's 
premises  to  the  switchboard,  and  as  soon  as  the  telephone 
has  been  placed  and  tested  out  the  Company  is  ready  to 
render  service  to  the  subscriber. 

All  of  these  processes  require  recordation  by  a  clerical 
force,  including  the  proper  entry  in  the  directory. 

One  of  the  most  important  variations  in  the  demand  of 
subscribers  is  that  which  relates  to  the  period  of  service. 
Some  subscribers  will  take  telephone  service  at  a  given  loca- 
tion for  a  short  period,  say  a  month,  or  a  few  days.  Others 
retain  service  without  any  change  in  equipment  or  location 
of  equipment  for  a  number  of  years.  This  is  an  exceedingly 
important  difference  in  demand  upon  the  telephone  system. 
For  illustration,  its  importance  can  best  be  understood  by 
considering  extreme  conditions. 

Suppose,  for  example,  that  all  the  subscribers  in  an 
exchange  retained  service  for  only  one  month.  This  would 
mean  that  all  subscribers  would  either  move  or  discontinue 
service  once  a  month.  Obviously  the  effect  of  this  rapid 
movement  of  subscribers  would  be  to  greatly  increase  the 
cost  of  doing  business.  Under  such  conditions  it  is  probably 
true  that  a  very  large  proportion  of  the  telephone  equipment 
would  not  be  removed,  but  would  be  left  in  place  to  serve 
some   other   subscribers   who   would   later   occupy   the   same 
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premises,  provided  the  discontinuance  of  service  was  the 
result  of  a  change  in  location  of  the  subscribers,  and  not  an 
absolute  discontinuance  without  change  in  location.  Even 
assuming  that  all  telephones  could  be  left  in  place,  it  is 
still  true  that  such  a  rapid  movement  of  subscribers  would 
place  an  enormous  burden  upon  the  telephone  system.  The 
principal  element  of  this  burden  may  be  stated  as  follows: 
(1)  Even  though  the  same  telephone  were  utilized,  it  would 
be  in  very  many  cases  necessary  to  change  the  location  of 
the  equipment  in  order  to  serve  the  convenience  of  the  new 
subscriber — a  change,  involving  on  the  average  a  substan- 
tial cost  in  labor  and  material;  (2)  It  would  be  necessary 
for  operating  reasons  not  to  assign  the  telephone  number  of 
discontinued  telephones  to  a  new  subscriber  for  a  consider- 
able period  of  time.  This  would  necessitate  a  very  great 
amount  of  additional  central  office  equipment  at  a  very  high 
cost;  (3)  It  would  be  necessary  each  month  to  change  all 
the  records  of  the  Company  by  the  usual  routine  methods ; 
(4)  It  would  be  necessary  to  issue  a  directory  at  least  every 
month ;  (5)  It  would  be  necessary  to  carry  a  very  material 
amount  of  spare  circuits  at  heavy  cost,  in  order  that  con- 
necting lines  could  be  provided  at  new  locations. 

The  telephone  utility  is  the  only  utility  providing  a 
permanent  service,  which  attempts  to  furnish  all  of  the 
facilities  used  in  the  rendering  of  its  service.  When  tele- 
phone service  is  applied  for,  the  Company  furnishes  and 
installs  at  its  own  expense  the  telephone  instrument,  appa- 
ratus for  protection  against  lightning  or  foreign  high  volt- 
age currents,  and  all  of  the  wiring  and  miscellaneous  mate- 
rial not  only  on  the  streets  and  alleys,  but  also  even  within 
the  subscriber's  premises.  Contrast  this  situaiton  with  that 
of  gas,  water,  electric  light  and  other  utilities  where  it  is 
required  that  the  wiring,  piping,  fixtures  or  other  facilities 
installed  on  the  premises  of  the  user  be  furnished  by  the 
owner  of  the  property  or  by  the  user  of  the  service.  Yet, 
in  the  telephone  business  the  ownership  of  all  instrumen- 
talities by  the  Company  itself  is  an  essential  feature.  Tele- 
phone service  is  universal.  Every  station  is  equipped,  not 
only  for  local,  but  for  long  distance  communications.  Im- 
proper equipment  would  not  only  affect  one  subscriber  but 
would  also  interfere  with  the  service  of  all  others  who  de- 
sired to  communicate  with  him. 

If  the  individual  subscriber  discontinuing  service  after 
a  short  period  does  not  himself  pay  for  the  special  costs 
involved  they  must  be  borne  by  subscribers  generally  through 
the  general  rates  currently  charged.  It  follows  that  the 
degree  of  burden  imposed  by  discontinuance  of  service 
would  very  largely  depend  upon  the  period  for  which 
service    was    retained.      A    subscriber    retaining    service    for 
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a  year  imposes  less  cost  per  month  than  a  subscriber  re- 
taining service   for   only  one   month. 

This  being  the  case,  it  becomes  necessary  to  show  that 
the  wide  variation  in  periods  of  service  exists  in  Montana  as 
well  as  in  other  states.  A  study  was  recently  made  of  the 
life  of  disconnected  telephones  in  a  number  of  Montana  ex- 
changes picked  at  random.  In  these  exchanges  389  sta- 
tions were  disconnected  during  the  period  covered  by  the 
study,  and  an  analysis  of  these  389  stations  was  made  to 
determine  how  long  each  had  been  in  service.  They  were 
separated  in  accordance  with  the  number  of  months  they 
had  been  in  service,  and  shown  in  terms  of  percentages. 
A  tabulation  of  this  study  is  as  follows: 


Months  in 

Stations 

%  to 

Cumulative 

Service 

Disconnected 

Total 

% 

1 

15 

3.9 

3.9 

2 

19 

4.9 

8.8 

3 

16 

4.1 

12.9 

4 

8 

2.1 

15.0 

5 

17 

4.4 

19.4 

6 

20 

5.1 

24.5 

7 

15 

3.9 

28.4 

8 

24 

6.2 

34.6 

9 

30 

7.7 

42.3 

10 

4 

1.0 

43.3 

11 

6 

1.5 

44.8 

12 

19 

4.9 

49.7 

:r     12 

il 

196 
389 

50.3 

100.0 

This  table  demonstrates  that  length  of  service  is  an 
extremely  variable  factor.  Examination  of  the  table  will 
show  that  out  of  389  telephones  disconnected,  3.9  per  cent 
had  been  in  service  between  one  and  two  months,  etc. 
Under  the  column  headed  "Cumulative  %"  is  shown  the 
percentage  of  total  which  were  disconnected  in  the  various 
monthly  periods.  Thus  3.9  per  cent  had  been  in  service 
one  month  or  less,  8.8  per  cent  had  been  in  service  'wo 
months  or  less,  12.9  per  cent  three  months  or  less,  etc. 

The    significant    feature  of   this    table    is    that    of    the 

telephones  comprised  in  this  study  24.5  per  cent  had  been 

in  service  six  months  or  less  and  49.7  per  cent  had  been  in 
service  one  year  or  less. 

Subscribers  as  a  class  are  inclined  to  put  in  and  take 
out  telephones  at  will.  It  is  plain  that,  far  from  being 
stable,  the  period  of  service  is  a  most  uncertain  factor,  and 
that  it  is  to  be  counted  on  in  the  expense  incident  to  the 
placing  and  removal  of  telephones,  and  when  the  movement 
is  as  rapid  as  is  here  shown,  is  a  cause  of  heavy  expense 
which  must  be  dealt  with  in  some  way  or  another  in  the 
rate  system. 

As  to  the  degree  of  stability  of  telephones  remaining 
in  service  at  a  given  location  there  is  also  a  wide  variation. 
In  order  to  secure  some  accurate  measurement  of  the  rela- 
tive frequency  of  demand  of  subscribers  for  the  movement 
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of  their  telephones  from  one  location  to  another,  we  recently 
made  a  study  of  this  feature  in  an  exchange  having  2,500 
main  stations  and  where  conditions  were  thought  to  be 
typical.  For  the  purpose  of  this  study  the  subscribers  were 
divided  into  groups  according  to  years  of  continuous  service 
and  a  count  made  of  the  number  of  times  the  subscribers 
in  each  group  had  had  their  telephones  moved.  The  results 
of  this  study,  as  shown  in  the  following  table,  afford  a 
striking  illustration  of  the  great  variation  in  the  demands 
of  subscribers  as  to  the  movement  of  telephones. 
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The  most  important  fact  disclosed  by  this  study  is  that 
so  great  is  the  diversity  of  requirement  among  subscribers 
that  one  class  of  subscribers  is  responible  for  the  creation 
of  over  fifty  times  as  much  expense  of  this  character  as 
another  class  of  subscribers. 

It  ought,  therefore,  to  be  agreed  that  subscribers  differ 
materially  in  their  requirements  as  to  telephone  service  in 
ways  which  affect  the  amount  of  the  costs  involved  in  giv- 
ing such  service,  and  that  for  this  reason  some  sub- 
scribers actually  receive  more  service  than  other  subscribers 
in  this  respect.  It  is  obvious  that  if  it  costs  substantially  to 
install  and  remove  telephones,  the  man  who  requires  a  tele- 
phone installed  and  removed  every  six  months  for  ten  years, 
has  imposed  a  greater  cost  burden  and  is  receiving  a  greater 
service  than  the  subscriber  who  requires  only  one  installa- 
tion in  the  same  period.  That  this  is  also  true  of  subscrib- 
ers who  move  frequently,  even  though  no  lapse  in  service  oc- 
curs, has  already  been  demonstrated. 
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The  facts  as  to  the  movement  of  subscribers  thus  far  dis- 
closed, demonstrate  the  importance  or  recognition  of  the 
cost  effect  of  such  movement  and  also  the  necessity  for 
providing  somewhere  in  the  system  of  charges  for  the  spec- 
ial services  performed.  In  other  words,  we  are  here  con- 
cerned with  the  question  as  to  how  these  special  costs  shall 
be  charged  for  rather  than  the  question  of  the  amount  of 
the  charges  to  be  made. 

The  question  is,  how  these  costs  are  to  be  charged  for; 
whether  those  who  receive  the  greater  service  and  impose 
the  greater  costs  are  to  pay  the  larger  amounts,  or  whether 
all  subscribers  are  to  be  treated  alike,  regardless  of  their  re- 
quirements and  the  burdens  that  these  requirements  impose. 

The  method  employed  by  the  defendant  company  to 
meet  these  special  costs  is  to  require  all  subscribers  to  pay 
certain  elements  of  the  cost  of  telephone  operations  through 
a  special  payment  made  at  one  time,  separate  from  the  regu- 
lar rates  for  service  currently  charged  each  month,  which  are 
proportionate  to  the  amount  of  service  rendered. 

Under  this  method  each  subscriber  pays  a  part  of  the 
cost  which  is  involved  in  the  establishment  of  service  con- 
nection and  commercial  relations  with  him  as  an  individual. 
If  he  retains  service  for  a  considerable  period,  this  cost  be- 
comes distributed  over  a  long  period  of  service,  and  is  rela- 
tively small  as  compared  with  current  charges  for  the  full 
period.  If  the  subscriber  retains  service  for  only  a  short 
period,  the  special  charges  may  be  greater  than  the  total 
amount  paid  under  the  regular  rates,  but  properly  so  since 
these  special  charges  are  incurred  on  behalf  of  the  individ- 
ual subscribers  paying  them. 

It  may  be  well  to  illustrate  this  point  by  actual  example. 
Assume  the  monthly  service  rate  on  a  given  telephone  to 
be  $3.50.  The  service  connection  charge  is  also  $3.50.  As- 
sume that  a  number  of  telephones  are  put  in  today,  and 
that  the  various  subscribers  desire  service  for  various  pe- 
riods from  one  month  to  ten  years.  The  total  payments 
for  service,  including  both  the  monthly  service  charge  and 
the  service  connection  charge,  together  with  the  average 
payments  per  month  would  be  as  follows: 


s  +j 
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1  $3.50  +  $3.50X  1  =  $     7.00+     1  =  $7.00  .$3.50 

6  3.50+   3.50X  6=     24.50+     6=   4.08  .58 

12  3.50+  3.50X  12=     45.50+   12=   3.79  .29 

IS  3.50+   3.50X  18=     66.50+   18=  3.69  .19 

24  3.50+    3.50X  24=      87.50+   24=   3.65  .15 

36  3.50+   3.50X  36=   129.50+   36=   3.60  .10 

48  3.50+   3.50X  4S=   171.50+   48=   3.57  .07 

60  3.50+   3.50X  60=  213.50+   60=  3.56  .06 

120  3.50+   3.50X120=   423.50+120=   3.53  .03 
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The  significant  feature  of  this  table  is  that  while  each 
subscriber  pays  the  same  service  connection  charge,  and 
the  same  monthly  service  charge,  the  price  of  telephone 
service  per  month  varies  from  $7.00  in  the  case  of  the 
man  who  only  wants  the  service  for  one  month,  to  $3.53 
for  the  man  who  keeps  it  for  ten  years.  As  to  the  service 
connection  payment  considered  separately,  it  varies  in 
amount  from  $3.50  in  the  case  of  the  man  who  retains 
service  only  one  month,  to  three  cents  in  the  case  of  the 
man  who  retains  service  for  ten  years.  If  the  service  con- 
nection charge  were  eliminated,  each  man  would  pay  an 
equal  amount  per  month.  Then  the  man  who  kept  the  serv- 
ice for  only  one  month  would  pay  very  much  less  than  he 
does  now;  while  the  man  who  kept  service  ten  years  would 
pay  considerably  more.  Yet,  it  is  the  man  who  keeps  the 
telephone  longest  who  should  be  given  the  advantage,  if 
any  advantage  is  to  be  given. 

The  present  practice  contains  principles  which  overcome 
the  weaknesses  and  disadvantages  of  the  practices  previously 
tried  out  and  abandoned.  Under  this  practice  the  special 
charges  are  collected  at  the  time  of  the  application  for  serv- 
ice. The  application  and  collection  are  completed  as  one 
transaction.  Collection  of  the  amounts  due  is  automatically 
protected  since  the  patron  pays  before  service  is  established. 
Everybody  pays,  but  pays  proportionately.  The  amount  of 
the  charge  is  spread  out  in  proportion  to  the  period  of  serv- 
ice, and  there  is  no  objectionable  point  at  which  some  sub- 
scribers are  relieved  of  the  payment  of  just  charges  at  the 
expense  of  other  subscribers.  No  records  need  be  checked 
to  administer  this  plan.  Collection  work  is  reduced  to  a 
minimum  and  adjustment  work  is  practically  eliminated. 
Final  bills  are  not  required.  This  plan  works  without  in- 
justice to  those  who  pay  the  charges  when  due.  All  these 
factors  make  for  economies  and  reduce  friction  with  sub- 
scribers. 

It  is  true  that  the  "service  connection  charge"  originated 
during  the  period  of  federal  control,  but  the  inference  com- 
monly taken  therefrom,  that  the  charge  is  a  "war  measure", 
is  not  sound.  In  principle  there  is  no  connection  between 
the  charge  and  the  emergent  conditions  which  existed  at  the 
time  the  charge  was  established.  Former  attempts  to  cover 
the  connection  service  by  special  charges  were  unsatisfactory. 
The  only  effect  the  war  had  on  this  subject  was  to  impel 
more  intelligent  study  of  the  problem  with  the  result  that 
the  present  practice  was  inaugurated.  The  service  connec- 
tion charge  is  not  an  additional  revenue  agent.  It  repre- 
sents merely  an  attempt  to  require  those  who  cause  connec- 
tion exchanges  to  bear  the  burdens  of  those  expenses  in 
proportion  to  the  frequency  of  their  changes  and  movements. 
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It  represents  an  effort  to  lift  an  expense  penalty  from  the 
shoulders  of  those  who  do  not  occasion  that  expense.  Like 
a  good  many  other  practices  evolved  during  the  war  period, 
as  a  result  of  the  strict  study  of  the  effect  of  conditions  and 
practices  indulgently  tolerated  in  the  easy  days  of  peace,  the 
present  practice  has  so  demonstrated  its  merit  and  its  ap- 
plicability to  normal  operations  as  to  justify  its  continuance. 

Rate  of  Return. 

There  is  a  well  recognized  distinction  between  a  rate 
which  returns  just  more  than  enough  to  escape  the  charge 
of  confiscation  and  a  rate  which  is  reasonable.* 

We  are  commanded  to  establish  reasonable  rates  and  to 
our  minds,  this  means  just  ratesf 

Reasonable  rates  must  earn  legitimate  operating  ex- 
penses, adequate  depreciation,  taxes,  and  over  and  beyond 
these  indispensable  requirements  a  return,  not  on  the  capi- 
talization, not  on  the  book  value,  not  on  the  exchange  value, 
but  on  the  fair  value  of  the  property  devoted  to  the  public 
service.  A  fair  return  is  one  which  under  honeset  account- 
ing and  responsibile  management  will  compensate  for  the 
value  of  the  property  employed  in  the  service  and  attract  the 
amount  of  the  investor's  money  needed  for  the  development 
and  extension  of  the  service.  The  return  should  not  be  just 
enough  to  compensate  stockholders  in  the  form  of  dividends, 
but  it  should  be  enough  to  establish  a  reasonable  service  to 
be  used  as  occasion  demands,  for  unusual  requirements  or 
exigencies  of  the  business  and  to  establish  the  company's 
credit.  The  courts  and  commissions  no  longer  stifle  public 
utility  development  by  the  enforcement  of  rates  which  fail 
to  meet  these  necessities. $ 


*In  Collingswood  Sewerage  Co.  vs.  Borough  of  Collingswood.  102  Atl. 
901  (affirmed  105  Atl.  209),  at  pages  901  and  902;  State  Public  Utilities  Com- 
mission vs.  Springfield  Gas  &  Electric  Co..  125  N.  E.  891,  895,  at  page  895; 
In  Union  Pacific  Railroad  Co.  vs.  Public  Utilities  Commission,  14S  Pac.  667, 
673 — page  673;  In  Detroit  and  Mackinac  Railway  Co.,  vs.  Michigan  Railroad 
Commission.  137  N.  W.  329,  at  page  333;  In  Railroad  Commission  vs.  Hous- 
ton  &   Texas   Central  R.    R.    Co.,    38    S.    W.    750,    755,    at  page   755. 

tThompson  vs.  Beacon  Valley  Rubber  Co.,  16  Atl.  554,  557;  State  vs. 
Churchill,  100  Pac.  309,  314;  Houston  &  Texas  Central  R.  R.  vs.  Everett, 
86  S.  W.  17.  18;  People  vs.  Rosenberg,  112  N.  Y.  S.  316.  318;  Homestead 
Co.  vs.  Des  Moines  Elec.  Co..  248  Fed.  439.  443;  Southern  Pac.  R.  Co.,  vs. 
R.  R.  Commission.  78  Fed..  236,  257;  C.  M.  &  St.  P.  R.  Co.,  vs.  Minne- 
sota. 134.  U.  S.  418.  459;  Public  Util.  Comm.  vs.  Springfield  G.  &  E.  Co.. 
125  N.  E.  891,  895;  Public  Service  Gas  Co.,  vs.  Board  of  Public  Utility 
Commissioners,  87  Atl.  651,  655  (affirmed  95  Atl.  1079);  Collingswood  Sew- 
erage Co.  vs.  Borough  of  Collingswood,  102  Atl.  901  (affirmed  at  105  Atl. 
209)  at  pages  903  and  904;  O'Brien  vs.  Board  of  Public  Utility  Commission- 
ers,   105   Atl.    132    (affirmed   106  Atl.    414)    at  page   134. 

JSandpoint  vs.  Sandpoint  Water  &  Light  Co.,  P.  U.  R.  1915-F,  P.  466; 
Palo  Alto  vs.  Palo  Alto  Gas  Co..  18  C.  L.  966;  McGregor-Noe  Hardware  Co., 
at  al.  ,  vs.  Springfield  Gas  &  Elec.  Co.,  and  Springfield  Traction  Co.,  de- 
cided June  23,  1914,  33  C.  L.  ,  p.  932;  In  Matter  of  the  Application  of  the 
Lincoln  Tel.  &  Tel.  Co.  to  Con.  Exchanges  in  Lincoln,  and  to  Establish 
Temporary  Rates.  19  C.  L. ,  at  p.  134;  City  of  Ely  vs.  Ely  Light  &  Power 
Co.,  24  C.  L.  at  p.  578;  Western  Union  Telegraph  Co.  vs.  State,  31  Okla. 
at    420;    Elbert    County   vs    Brown    (Ga.)    S6    S.    E.    at    651;    Brymer   v.    Butler 
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In  the  Consolidated  Gas  Case,  212  U.  S.  48  ,the  Supreme 
Court  of  the  United  States  said :  "There  is  no  particular  rate 
of  compensation  which  must  in  all  cases  and  in  all  parts  of 
the  country  be  regarded  as  sufficient  for  capital  invested  in 
business  enterprises.  Such  compensation  must  depend  great- 
ly upon  circumstances  and  locality;  among  other  things,  the 
amount  of  risk  in  the  business  is  a  most  important  factor, 
as  well  as  the  locality  where  the  business  is  conducted,  and 
the  rate  expected  and  usually  realized  there  upon  invest- 
ments of  a  somewhat  similar  nature,  with  regard  to  the  risk 
attending  them." 

After  considering  the  cost  of  money,  the  statutory  rate 
of  interest,  the  permanency  of  the  enterprise,  the  prospect 
for  growth,  and  the  necessity  for  development  in  this  juris- 
diction, we  conclude  that  a  return  of  eight  (8)  per  cent  upon 
the  rate  basis  of  $12,638,416,  is  fair,  just  and  reasonable. 
We  have,  quite  generally,  applied  that  figure  since  the  close 
of  the  war,*  and  the  commissions  holding  jurisdiction  over 
the  defendant  company  in  other  western  states  have  recently 
made  a  like  allowance.! 


Water  Co.  (Pa.)  179  Pa.  231.  36  L.  R.  A.  260;  Pennsylvania  Railroad  Co. 
VS.  Philadelphia  County.  220  Pa.  122.  6S  Atl.,  676;  Gately  &  Hurley  v.  Dela- 
ware &  Atl.  T.  &  T.  Co..  14  A.  T.  &  T.  Co.  Comm.  Leaflets,  at  p.  39; 
Arizona  Corporation  Commission  v.  Morenci  Water  Co.,  1915-C  P.  U.  R.  . 
p.  525;  Taylor  vs.  Northwestern  L.  &  Power  Co.  ;  Marquis  vs.  Polk  County 
Telephone   C,     (Nebr.)    P.    U.    R.    1915-C,    p.    140. 

*In  Poplar  vs.  Speed  Electric  Co..  15  Mont.  U.  R. ,  P.  U.  R.  1922-B, 
at  367;  Great  Falls  Case.  15  Mont.  IT.  R..  P.  U.  R.  1922-B,  at  385;  Mis- 
soula Street  Ry.  Co.,  14  Mont.  U.  R.  .  at  178:  Baker  Natural  Gas  Utility, 
14  Mont.  U.  R.,  234,  P.  U.  R.  1921-E,  at  609;  Helena  Light  &  Ry.  Co., 
13    Mont.    U.    R.,    P.    U.    R.    1920-D,    at    68. 

fRe  Mountain  States  Tel.  &  Tel.  (Colo.)  P.  P.  R.  1917-B,  298;  Re 
Mountain  States  Tel.  &  Tel.  Co.  (Ariz.)  P.  U.  R.  1920-B.  436;  Re  Mountain 
States  Tel.  &  Tel.  Co..  (Idaho)  P.  U.  R.  1921-B.  759.  Other  allowances 
have  been:  Wisconsin  Tel.  Co..  P.  IT.  R.  1922-B.  107.  Wis.  (8%);  LaCrosse 
vs.  Wisconsin-Minn.  L.  <fr  P.  Co..  P.  IT.  R.  1922-B,  113,  Wis.  (8%);  Ply- 
mouth Elec.  Light  Co.,  P.  P.  R.  1922-B.  46S,  N.  H.  (8%);  Yuma  Ice. 
Elec.  &  M.  Co.,  Referred  to  P.  IT.  R.  1922-B,  669,  Ariz.  (8%);  Southern 
Counties  G.  Co.,  Referred  to  P.  IT.  R.  1922-B,  669,  Calif.  (84%):  Kansas 
C.  C.  C.  &  St.  J.  R.  Co..  Referred  to  P.  IT.  R.  1922-B,  669,  Mo.  (8%); 
Kansas  City  Long  Distance  Tel.  Co..  Referred  to  P.  IT.  R.  1922-B.  669,  Mo. 
(8%);  Poy  Sippi  Telephone  Co..  Referred  to  P.  IT.  R.  1922-B.  670.  Wis. 
(8%);  Sevmour-Shiocton  Telepli.  Co..  Referred  to  P.  IT.  R.  1922-B.  670. 
Wis.  (S%):  Buckeye-Ridge  Co-Op.  Teleph.  Co.,  Referred  to  P.  U.  R.  1922- 
B,  67(i.  Wis.  (140r>  for  return  and  depreciation);  Greenbav  vs.  Wis.  P.  S. 
Co.,  P.  IT.  R.  1922-B,  671.  Wis.  (8%);  Lansing  Fuel  &  Gas  Co.,  P.  U.  R. 
1922-B  <;05.  Mich.  (8%);  Wis.  Teleph.  Co..  P.  IT.  R.  1922-B  553,  Wis.  (8%); 
TJtiea  <;.  >V-  10.  Co..  P.  U.  R.  1922— A.  146,  N.  Y.  (8%);  Crandon  Telephone 
Co..  P.  U.  R.  1922-A  164.  Wis.  (8%);  Kohala  Ditch  Co..  Lvd. ,  P.  U.  R. 
1922-A.  44  Hawaii  (9rr);  Los  Angeles  Gas  &  E.  Co.,  P.  IT.  R.  1922-A  283 
Cal.  (9%);  Stamford  vs.  Stamford  G.  &  E.  Co.,  P.  IT.  R.  1922-A  303, 
Conn.,  (8%);  Riverside  vs.  Southern  Calif.  G.  Co.,  P.  IT.  R.  1922-A,  375 
(''alii'..  (8%);  Pawnee  Telephone  Co.,  P.  IT.  R.  1922-A.  375.  Nebr.  (8%>  • 
Barth  vs.  H.  &  D.  E.  Co..  P.  U.  R.  1922-A.  740,  N.  Dak.  (8%);  Re  Paee 
L.  Plant.  P.  IT.  R.  1922-A,  652.  N.  Dak.  (8%);  Rose  Milling  Co.,  P.  TJ. 
R.  1922-A,  587.  Wis.  (8%);  Home  Tel.  &  Tel.  Co.  v.  Pub.  Serv.  Comm., 
P.  IT.  R.  1922-B,  490.  Ind.  U.  S.  Dist  Court  (8%);  Customers  vs.  Katonat 
Lighting  Co..  P.  IT.  R.  1922-E,  136  N.  Y.  (8%);  Leslie  Home  Teleph.  Co., 
Referred  to  P.  P.  R.  1921-E.  123,  Mich.  (8%);  Kahoka  Telephone  &  C. 
Co.,  Referred  to  P.  U.  R.  1921-E,  1923.  Mo.  (8%);  Eustes  Telephone  Ex.. 
Referred  to  P.  P.  R.  1921-E,  123,  Nebr.  (8%);  Wisconsin  Telephone  Co., 
Referred  to  P.  P.  U.  1921-E.  123.  Wis.  <v;):  Wiseman  vs.  Rupert  Elec. 
Co.,    P.    U.    R.    1919-A,    552,    Idaho    (8%);    San    Diego    Consol.    G.    &    E.    Co. 
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Findings. 

The  company  keeps  its  accounts  according  to  the  ac- 
counting system  prescribed  by  this  Commission,  which  is 
also  the  system  prescribed  by  the  Interstate  Commerce  Com- 
mission. The  company,  at  the  instance  and  order  of  the 
Commission,  has  prepared  transcripts  and  statements  from 
its  books  showing  its  revenues,  expenses,  etc.,  for  the  years 
1916  to  1922  both  inclusive.  The  representatives  of  the 
Commission  have  made  such  examination  of  the  books  of  the 
company  at  Denver,  as  in  their  judgment  was  necessary  to 
satisfy  themselves  of  the  correctness  of  the  reports  and 
statements  furnished  by  the  company.  They  have  found 
the  statements  and  reports  of  the  company  as  to  revenues 
and  expenses,  correct  and  all  items  of  receipts  and  expendi- 
tures have  been  reflected  on  the  books  of  the  company  in 
accordance  with  the  facts. 

The  company's  statements  show  a  deficit,  under  an  as- 
sumed fair  return,  as  a  result  of  operations  for  every  year 
of  the  period  between  1916  and  1922  both  inclusive,  based 
on  the  book  values  as  follows: 

1916 $182,111.83 

1917 292.500.06 

1918 492,561.35 

1919 369, 831. 26 

1920 205 , 048. 22 

1921...  263.017.40 

1922 191 .  TO'i .  95 

These  deficits  reflect  the  increase  in  the  cost  of  laboi' 
and  materials  which,  so  far  as  the  telephone  industry  is 
concerned,  began  in  the  latter  part  of  1916,  or  the  early 
part  of  1917,  and  which  constantly  increased  with  some  ups 
and  downs  until  1920,  and  even  now  nearly  all  telephone 
costs  are  higher  than  1920.  The  lowest  point  in  the  deficit 
valley  was  reached  in  1918.  In  1919,  while  the  property 
was  under  government  control,  the  toll  and  exchange  rates 
were  increased ;  and  this  is  reflected  in  the  diminished  size 
of  the  deficits  for  the  years  1919,  1920,  1921  and  1922,  from 
that  of  1918.  These  deficits  measure  the  difference  be- 
tween the  requirements  from  net  income  for  fair  return, 
based  on  the  book  valuation,  (in  this  instance  lower  than 
any  figure  produced  by  a  physical  valuation)  and  the  bal- 
ance of  the  net  income  for  the  respective  years.    Book  values, 


F.  U.  R.  1919-D,  924,  Cal.  (8%);  Hinton  W.  L.  &  S.  Co.,  P.  U.  R. 
1919-D,  467,  West  Va.  (8%);  Arkansas  L.  &  P.  Co.,  P.  U.  R.  1920-D  775, 
Ark.,  (8%);  Eastern  Montana  L.  &  P.  Co.,  P.  U.  R.  1920-F.  928.  N.  Dak. 
(8%);  Peoples  Power  Co.,  P.  U.  R.  1920-8,  710,  111.  (8%);  Laporte  G.  &  E. 
Co.,  P.  U.  R.  1920-F,  586,  Ind.  (S%);  Muskegon  T.  &  L.  Co.,  P.  U.  R. 
1920-F.  970.  Mich.  (8%);  Central  Ariz.  L.  &  P.  Co..  P.  U.  R.  1921-D.  163, 
Ariz.  (10%);  Virginia  R.  &  P.  Co..  P.  U.  R.  1921-C.  193,  Va.  (8.18%); 
Bloomington  Tel.  Co.,  P.  U.  R.  1921-D.  526,  Nebr.  (8%);  City  of  Grand 
Haven,  P.  U.  R.  1921-D.  319;  Mich.  (8%);  Southern  Calif.  Edison  Co., 
P.  U.  R.  1921-D,  65.  Cal.  (8.3%);  Mt.  St.  Tel.  &  Tel.  Co.,  P.  U.  R. 
1921-B,     739,    Idaho    (8%). 
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however,  do  not  reflect  present  value;  and  the  Commission 
is  required,  by  the  decisions  of  the  United  States  Supreme 
Court,  to  give  due  weight  to  present  values  as  the  basis 
upon  which  to  determine  whether  the  schedule  of  rates  and 
charges  is  reasonable  or  unreasonable.  The  way  to  obtain 
present  values,  as  heretofore  stated  in  this  opinion,  is  to 
cause  an  inventory  and  appraisal  of  the  property  of  the 
company  used  in  the  giving  of  service,  and  to  apply  to  the 
units  of  plant  and  equipment,  so  found,  unit  costs  based  upon 
present  prices  of  labor  and  material.  This  was  the  course 
followed  here.  The  company's  engineer  found  the  value  of 
the  company's  property  used  in  the  giving  of  service  to  be 
$14,617,169.24.  The  deficit  of  the  company  for  the  year  1922 
based  on  this  reproduction  value  would  be  $870,324.47.  The 
company's  engineer  arrived  at  a  structural  value  (reproduc- 
tion less  depreciation)  of  the  property  of  the  company  in 
the  amount  of  $13,639,501.26.  Upon  this  basis  the  deficit 
would  be  $733,986.39.  The  Commission  finds  the  value  of 
the  property  used  by  the  company  in  giving  service  to  be 
$12,638,416,  and  on  this  basis  the  deficit  for  the  year  1922 
is,  in  round  numbers,  $482,673.  Inventories  and  appraisals 
were  not  taken  for  the  years  1916  to  1921  both  inclusive ; 
hence  we  do  not  have  the  appraised  and  structural  values  for 
those  years;  but  did  we  have  them,  they  would  show  deficits 
for  those  years  relatively  the  same  as  those  of  1922,  but 
varying  as  to  amount  as  the  value  of  the  property  in  each 
year  varies,  which,  of  course,  would  be  considerably  larger 
th^n  the  deficits  based  upon  book  values.  The  net  earnings 
of  the  company,  as  shown  by  the  evidence,  for  each  year  that 
the  present  company  has  done  business  in  the  State  of 
Montana,  have  been  below  its  requirements,  for  giving  serv- 
ice, and  for  the  years  1916  to  1922  both  inclusive,  we  have 
the  specific  figures  above  set  forth.  The  net  earnings, 
therefore,  are  inadequate  and  insufficient,  and  therefore  the 
rates  and  charges  for  service  are  likewise  inadequate  and 
insufficient  (the  honesty,  efficiency  and  economy  of  the 
management  standing  unquestioned)  and  as  a  consequence 
unjust  and  unreasonable;  and  we  so  find. 

From  the  above  and  the  foregoing  it  follows  that  the 
rates  charged  by  the  company  within  the  state  as  a  whole 
are  inadequate  and  insufficient  to  meet  the  service  require- 
ments of  the  company.  On  the  contrary,  the  company  is 
entitled,  on  the  record  made  and  presented,  to  obtain  a  larger 
net  earning  from  its  operations  in  the  State  of  Montana  and 
is  entitled  to  have  its  schedules  of  rates  increased.  Since 
we  are  proceeding  on  a  state-wide  basis,  all  adjustments 
should  be  made  at  one  time,  and  not  by  piece-meal.  But 
there  are  certain  hard  facts  common  to  the  daily  lives  of  all 
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our  citizens  that  suggest,  if  they  do  not  actually  command, 
that  no  changes  be  made  at  the  present  time  in  the  telephone 
rate  structure. 

It  appears  to  the  Commission  an  inopportune  time  to 
put  into  effect  a  schedule  of  rates  such  as  the  company  is 
entitled  to  in  order  to  meet  its  requirements  for  the  giving 
of  service  in  Montana.  The  patrons  of  the  company,  now 
and  for  some  years  past  suffering  under  adverse  economic 
and  financial  conditions  existing  in  Montana,  would  be  un- 
able to  pay  the  rates,  and  to  increase  the  rates  in  Montana 
would,  in  our  opinion,  result  in  great  numbers  of  the  patrons 
of  the  company  asking  to  have  their  telephones  removed. 
This  would  result  in  far  greater  loss  to  the  company  than 
it  is  experiencing  under  present  rates  and  its  expenses  would 
not  be  materially  reduced,  and  consequently  its  net  revenues 
would  be  greatly  decreased.  The  representatives  of  the 
company  cannot  fail  to  realize  these  conditions,  and  while 
they  must  ask  for  relief  in  their  proceedings  before  the  Com- 
mission, they  have  in  effect  admitted  that  it  would  be  in- 
jurious to  the  company's  best  interests  to  attempt  at  this 
time,  or  until  industrial,  economical  and  financial  conditions 
have  been  improved  in  the  state,  to  increase  rates.  The 
Commission  has  concluded  that  at  this  time  there  will  not 
be  made  effective  any  increase  in  the  charges  to  be  paid  by 
the  people  of  Montana  for  telephone  service  to  this  company. 
The  Commission  is  further  of  opinion  that  it  is  its  duty  at 
this  time,  in  view  of  the  evidence  in  this  case,  to  provide  a 
method  whereby  maladjustments  that  exist  in  rate  schedules 
as  between  users  and  as  between  localities,  be,  as  soon  as 
possible,  eradicated.  This  duty  the  law  enjoins,  and  both 
the  patrons  and  the  company  are  entitled  to  have  this  duty 
performed. 

The  Commission,  acting  on  its  own  motion  and  in  ac- 
cordance with  a  resolution  of  the  House  of  Representatives 
of  the  18th  legislative  assembly,  started  this  investigation 
into  the  business  affairs,  rates,  rules,  regulations  and  prac- 
tices of  the  company  in  the  State  of  Montana  and  caused 
an  inventory  and  appraisal  of  its  property  to  be  made  at  an 
expense  to  the  company  of  nearly  $100,000.00  and  at  con- 
siderable expense  to  the  Commission,  and  consequently  to 
the  State  of  Montana,  in  making  a  check  of  said  inventory 
and  appraisal  of  the  whole  inventory  and  conducting  said 
investigation.  These  expenditures  should  not  be  made  in 
vain  and  the  data  and  information  derived  should  be  made 
use  of  to  the  greatest  possible  extent.  Telephone  users  are 
entitled  to  the  benefit  of  the  record  now  developd. 

As  shown  above,  we  cannot  increase  rates  now,  but  we 
may  find  the  value  of  the  company's  property  used  in  giv- 
ing service  in  Montana,  may  pass  upon  the  correctness  of 
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its  reports  and  statements  as  to  revenues  and  expenses,  may 
consider  the  relationship  between  the  American  Telephone 
and  Telegraph  Company  and  The  Mountain  States  company 
and  between  the  Western  Electric  Company  and  the  Moun- 
tain States  company,  may  approve  of  the  percentage  known 
as  the  annual  requirement  for  the  depreciation  reserve,  may 
approve  of  the  rules,  regulations  and  practices  of  the  com- 
pany, and  the  principles  of  the  so-called  service  connection 
charge  practice  and  the  classification  and  schedule  of  toll 
rates  now  in  force  and  effect,  and  may  provide  a  classifica- 
tion of  exchanges,  and  prescribe  a  schedule  of  rates  to  be, 
at  a  later  time,  charged  in  the  exchanges  in  each  classifica- 
tion. At  a  later  time  we  may  remove  the  irregularities  now 
existing  and  above  referred  to,  and  at  a  still  later  time  may 
prescribe  a  schedule  of  rates  for  the  exchanges  in  each  class 
or  group  which,  according  to  the  evidence  found,  should  be 
charged  by  the  company  in  order  to  enable  it  to  give  adequate 
telephone  service  to  its  patrons  in  Montana,  and  it  is  the 
opinion  of  the  Commission  that  it  may  retain  jurisdiction  of 
this  case  in  order  to  carry  out  at  a  later  time  its  findings 
and  orders  now  to  be  made  in  this  case. 

Turning  our  attention,  therefore,  to  the  classification 
of  exchanges  and  considering  that  question  alone,  it  is  our 
duty  after  determining  what  the  requirements  of  the  com- 
pany, as  to  net  revenues  from  the  State  of  Montana  as  a 
whole,  are,  in  the  giving  of  telephone  service  and  as  we  have 
done  in  the  former  part  of  this  report  to  give  consideration 
to  the  question  of  what  the  company  is  entitled  to  receive 
from  the  respective  communities  in  which  exchanges  are  lo- 
cated, and  provide  a  schedule  or  schedules  of  charges  which 
will  impose  upon  the  different  localities  and  exchanges  the 
necessity  of  providing  their  proper  part  of  the  total  require- 
ments of  the  company  for  the  whole  state.  In  arriving  at 
what  those  charges  and  schedules  should  be  we  should  take 
into  consideration  the  conditions  in  the  respective  localities 
where  exchanges  are  located,  and  should  also  determine 
what  method  of  classification  should  be  employed  in  group- 
ing exchanges  into  classes.  There  is  before  the  Commission 
evidence  showing  the  number  of  stations  in  each  exchange 
and  the  present  rates.  There  is  on  file  with  the  Commis- 
sion the  tariff  showing  the  rates,  rules,  regulations  and 
practices  of  the  company.  The  evidence  shows  how  ex- 
changes should  be  classified  into  groups  and  the  reasons 
for  classification  and  what  should  be  taken  into  considera- 
tion in  making  a  classification  of  exchanges.  It  would  seem 
from  the  nature  of  the  telephone  business,  the  manner  in 
which  it  has  grown  up  and  developed,  the  way  the  construc- 
tion of  rate  schedules  has  taken  place,  and  the  fact  that  the 
schedule  has  followed  along  the  path  of  growth  of  a  business, 
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state-wide  in  character,  (for  in  the  giving  of  service  instru- 
mentalities wherever  located  are,  or  potentially  are.  used  in 
part  in  giving  service  in  every  exchange),  and  from  the  fact 
that  these  revenues  and  expenses  are  considered  in  the  state 
as  a  whole,  and  generally  the  conduct  of  its  business  is  based 
upon  state-wide  principles,  that  these — all  of  these — make 
imperative  that  there  be  a  classification  of  exchanges  into 
groups  and  fixation  of  the  rates  for  each  group  of  exchanges 
in  order  to  determine  from  what  place  within  the  state,  from 
what  class  of  service  within  the  state,  from  what  class  of 
users  within  the  state,  the  necessary  revenues  are  to  come 
in  order  to  meet  the  requirements  of  the  company  within 
the  state,  which  are  arrived  at  and  determined  on  a  state- 
wide basis.  It  may  be  interesting  to  note  what  one  or  two 
commissions  have  said  upon  the  subject  of  classification. 

The  New  York  commission,  in  the  New  York  telephone 
case,  decided  January  25,  1923,  P.  U.  R.  1923-B  p.  638,  said: 
"Just  and  reasonable  rates  are  those  which  cover  the  cost  of 
the  service  in  the  aggregate  and  do  not  exceed  the  value  of 
that  service  to  the  subscriber.  The  company  cannot  exist  un- 
less it  has  a  reasonable  return  from  the  service  which  it 
sells.  On  the  other  hand,  the  subscriber  will  not  take  a 
service  worth  less  than  he  has  to  pay.  Therefore,  as  a  first 
consideration,  the  rate  structure  must  provide  different 
classifications  in  order  that  users  can  choose  the  class  of 
service  desired. 

"The  company's  two  principal  sources  of  revenue  come 
from  exchange  use  and  toll  use.  An  exchange  rate  is  one 
where  a  fixed  amount  is  charged  for  service  rendered  sub- 
scribers within  the  local  service  area.  Toll  rates  are  the 
charges  applying  to  calls  from  one  local  service  area  to 
another  local  service  area. 

"The  extent  or  scope  of  service  given  in  the  local  serv- 
ice area  must  be  such  as  to  cover  the  majority  of  calls  of  the 
average  subscriber.  If  the  area  be  too  extensive,  that  is, 
carried  to  such  an  extent  that  it  will  cover  all  the  calls  of 
every  subscriber,  it  necessitates  so  high  a  level  of  exchange 
rates  that  a  majority  of  the  subscribers  will  not  be  able  to 
pay  for  it  and  the  service  rendered  will  be  more  extensive 
than  most  subscribers  require,  which  operates  against  the 
fullest  development  of  the  service.  When  the  size  of  the 
exchange  area  is  properly  adjusted,  a  charge  can  be  made 
which  will  not  penalize  the  small  subscriber  and  yet  be  large 
enough  to  comprehend  the  majority  of  calls  of  the  average 
subscriber.  The  entire  state  of  New  York  is  divided  up 
into  local  service  areas,  commonly  referred  to  as  exchange 
areas. 

"There  are  two  ways  in  which  telephone  rates  can  be 
made.    One  is  to  make  a  single  rate  for  all  types  of  telephone 
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service  in  the  company's  territory;  the  other  is  to  group  dif- 
ferent communities  into  rate  groups  and  apportion  the 
charges  so  that  the  revenues  from  the  different  rate  groups 
and  the  different  classifications  of  service  within  these 
groups  will  make  up  the  total  amount  of  revenues  necessary 
to  pay  the  company's  operating  expenses  and  provide  a  fair 
return  on  the  value  of  the  property  used  in  rendering  service. 
If  the  company  had  one  general  rate  covering  its  entire 
field,  it  would  be  so  high  as  to  destroy  development.  There- 
fore, rates  are  made  with  regard  to  both  cost  and  value  of 
the  service.  Value  of  service  is  taken  into  consideration, 
for  if  cost  alone  is  considered  the  rates  for  identical  service 
will  vary  with  each  particular  community." 

In  re  Citizens  Tel.  Co.  of  Grand  Rapids,  P.  U.  R.  1921-E 
308  p.  311,  the  Michigan  Commission  said:  "The  classifica- 
tion of  telephone  exchanges  for  rate-making  purposes  has 
been  urged  for  many  years.  In  its  orders  of  August  13, 
1919,  effective  August  1,  1919,  this  commission  grouped  the 
exchanges  for  rate-making  purposes,  of  the  Michigan  State 
Telephone  Company,  the  Citizens  Telephone  Company  of 
Grand  Rapids,  and  the  Union  Telephone  Company.  That 
classification  although  the  result  of  considerable  study,  was 
more  or  less  arbitrary.  Population,  saturation,  competition, 
and  extent  of  territory  served,  together  with  the  character 
of  the  service,  whether  automatic,  common  battery,  or  mag- 
neto, should  all  be  considered.  A  telephone  company  sells 
service.  That  is  what  the  public  buys.  When  the  amount 
of  revenue  necessary  to  enable  applicant  to  function  is  fixed, 
the  question  of  allocating  that  increased  revenue  must  be 
considered.       *       *       * 

"The  cost  of  rendering  farm  line  telephone  service  is 
greater  than  that  of  rendering  some  other  kinds  of  tele- 
phone service,  and  if  this  service  paid  its  pro-rata  cost  of 
operating  expenses,  maintenance  and  repairs,  taxes  and  de- 
preciation, the  rate  might  be  more  than  the  traffic  would 
bear. 

"From  the  early  history  of  the  telephone  business  a  part 
of  the  cost  of  maintenance  of  farm  line  telephones  has  been 
paid  by  other  telephone  users  on  the  general  theory  that  the 
urban  exchange  is  more  valuable  if  it  enables  the  city  and 
village  business  user  to  reach  farm  line  telephone  subscribers. 

"Each  class  of  service  cannot  stand  upon  its  own  basis 
of  investment,  maintenance  and  repairs,  or  cost  of  operation, 
but  general  considerations  of  policy  arising  from  the  value  of 
the  service  must  be  considered. 

"The  value  of  the  service,  from  the  standpoint  of  the 
customer,   is    the    more   important   element.      Generally    the 
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subscriber  cares  little  about  the  company's  investment.  He 
is  not  a  stockholder  or  a  bond  holder  and  is  not  interested 
in  the  company's  revenue  except  to  the  extent  that  it  shall 
be  sufficient  to  enable  it  to  render  reasonably  adequate 
service. 

"The  value  of  the  service  to  the  subscriber,  and  what 
the  traffic  will  bear  without  entailing  greater  losses  on  the 
company  from  discontinuance  of  service  than  is  derived  from 
the  increase  in  rates,  must  be  kept  in  mind.  Some  of  the 
exchanges  in  Group  One  might  well  be  discontinued  or  con- 
solidated with  other  exchanges.  They  cannot  be  operated 
and  made  to  pay  a  fair  return  upon  a  fair  value  of  the  prop- 
erty invested.  In  some  of  the  exchanges,  due  to  the  loss  of 
telephones,  from  decreases  in  population,  from  competition, 
and  from  other  causes,  the  original  investment  is  substan- 
tially and  unreasonably  in  excess  of  what  is  presently  re- 
quired for  the  rendition  of  reasonably  adequate  service. 

"If  the  rates  are  based  upon  any  theory  of  proper  re- 
turn upon  investment  in  exchanges,  they  would  be  so  high 
as  in  some  cases  to  be  prohibitive.  The  question  of  how 
much  of  the  losses  suffered  from  the  operation  of  rural  line 
service  and  of  the  smaller  exchanges,  should  be  borne  by 
the  larger  exchanges  upon  the  general  theory  that  sub- 
scribers thereto  are  thereby  enabled  to  get  into  communica- 
tion with  persons  whom  they  could  not  otherwise  reach,  has 
been  and  is  now,  incapable  of  any  settlement  upon  any  scien- 
tific basis. 

"If  each  exchange  is  to  stand  upon  its  own  basis,  why 
should  not  each  class  of  service  in  each  exchange  stand  upon 
its  own  basis,  and  inasmuch  as  there  is  a  difference  between 
the  cost  of  rendering  service  to  different  individuals  in  the 
same  class  in  each  group  why  should  not  there  be  as  many 
different  rates  as  there  are  telephones  in  service? 

"The  system  of  classifying  telephone  service  in  each  ex- 
change and  of  grouping  exchanges  for  rate-making  purposes 
is  a  practical  basis  for  fixing  telephone  rates." 

Section  3893  of  the  Revised  Codes  of  Montana,  1921, 
being  Section  13  of  the  Public  Service  Commission  Act,  pro- 
vides: "The  Commission  may  prescribe  classifications  of  the 
service  of  all  public  utilities,  and  such  classifications  may 
take  into  account  the  quantity  used,  the  time  when  used,  and 
any  other  reasonable  consideration.  Each  public  utility  is 
required  to  conform  its  schedules  of  rates,  tolls  and  charges 
to  such  classifications." 

This  statute  enjoins  upon  the  Commission,  if  the  service 
rendered  by  the  utility  is  of  such  a  nature  that  classification 
should  be  made,  to  make  them ;  and  it  requires  the  utility  to 
conform   its   schedules  of   rates,   tolls   and   charges   to   ^uch 
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classifications.  It  follows  that  this  Commission  must  then 
determine  how  the  classifications  in  the  State  of  Montana 
shall  be  made.  We  have  given  consideration  to  the  question 
of  population,  saturation,  extent  of  territory  served,  char- 
acter of  service  rendered,  whether  automatic,  common  bat- 
tery or  magneto,  and  the  matters  and  data  in  evidence  in 
relation  to  service  requirements.  The  legislative  department 
of  the  state,  acting  through  this  Commission,  has  a  broad 
discretion  with  respect  to  the  classifications  it  ought  to 
make.  Certainly  this  Commission,  after  a  careful  investi- 
gation and  hearing  with  respect  to  telephone  service  in  the 
various  municipalities  of  the  state,  with  respect  to  the  un- 
derlying principles  of  telephone  rate-making,  and  with  respect 
to  development,  revenue  requirements,  equity  between  sub- 
scribers, and  the  treatment  of  those  requiring  special  equip- 
ment or  service,  may  properly  determine  what  rates  should 
be  in  effect  in  the  municipalities  where  the  demand  is  made 
for  telephone  service  for  a  particular  number  of  telephones. 
All  things  considered  the  Commission  is  of  the  opinion  that 
the  number  of  stations  is  the  controlling  factor  and  furnishes 
the  most  sensible  measure  for  grouping  exchanges.  The 
Commission  undoubtedly  may  prescribe  the  rates  in  an  ex- 
change upon  the  basis  that  the  particular  municipality  will 
require  not  less  than  a  certain  number  of  telephones  and  not 
exceeding  a  certain  number  of  telephones.  If  that  be  true, 
then  the  municipalities  of  the  state  and  the  exchanges  in 
those  municipalities  may  undoubtedly  be  classified  for  rate- 
making  purposes,  and  an  order  made  prescribing  rates  to  be 
charged  for  telephone  service  in  the  municipalities  in  each 
class.  To  illustrate,  municipalities  and  exchanges  may  be 
classified  for  rate-making  purposes  according  to  the  number 
of  actual  telephones,  which  in  telephone  parlance  means 
stations  used.  For  example,  it  is  our  judgment,  that  it  is 
entirely  proper  to  classify  municipalities  or  exchanges  into 
those  requiring  not  exceeding  250  telephones  or  stations; 
those  having  from  251  to  500  stations;  those  having  from 
501  to  1,000  stations;  those  having  from  1,001  to  2,500 
stations;  those  having  from  2,501  to  5,000  stations;  those 
having  from  5,001  to  10,000  stations;  those  having  from 
10,001  to  15,000  stations;  and  those  having  peculiar  condi- 
tions, or  special,  or  elements  such  as  automatic  equipment, 
to  take  a  special  classification.  Such  classification  seems  to 
the  Commission  as  necessary  in  order  to  comply  with  the 
provisions  of  the  law.  In  Montana  in  all  of  the  exchanges 
except  two,  manual  equipment  is  employed,  and  at  those  two 
automatic  equipment  is  used.  Under  the  section  of  the 
statute  cited  it  is  proper  for  the  Commission  to  take  into 
consideration  that  fact  and  to  create  a  special  class  or  group 
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for  the  two  exchanges  where  automatic  equipment  is  used. 
Accordingly  the  Commission  hereby  classifies  the  groups  of 
exchanges  in  the  State  of  Montana  as  follows: 

Those  exchanges  having  at  total  of  250  exchange  sta- 
tions or  less  of  all  kinds  shall  constitute  Group  One;  those 
exchanges  having  a  total  of  from  251  to  500  exchange  sta- 
tions of  all  kinds  shall  constitute  Group  Two;  those  ex- 
changes having  from  501  to  1,000  exchange  stations  of  all 
kinds  shall  constitute  Group  Three;  those  exchanges  having 
a  total  of  from  1,001  to  2,500  exchange  stations  of  all  kinds 
shall  constitute  Group  Four;  those  exchanges  having  a  total 
of  from  2,501  to  5,000  exchange  stations  of  all  kinds  shall 
constitute  Group  Five;  and  those  exchanges  having  a  total 
of  from  5,001  to  10,000  exchange  station  of  all  kinds  shall 
constitute  Group  Six;  those  exchanges  having  a  total  of  from 
10,001  to  15,000  exchange  stations  of  all  kinds  shall  constitute 
Group  Seven ;  and  those  exchanges  having  automatic  equip- 
ment shall  constitute  a  group  known  as  "Special".  The  Com- 
mission also  finds  and  prescribes  that  the  charges  for  ex- 
change service  in  the  respective  groups  above  named  for  in- 
dividual and  two  party  business  service  and  for  individual, 
two  and  four  party  residence  service  shall  be  as  set  forth  in 
the  following  table : 
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It  is  to  be  noted  that  in  exchanges  where  automatic 
equipment  is  used  no  two  party  service  is  given,  but  four 
party  service  for  both  business  and  residence  users  is  fur- 
nished. There  is  no  exchange  coming  under  Group  Seven, 
but  it  is  proper  to  provide  what  the  charges  would  be  in 
such  an  exchange  at  this  time,  so  that  should  any  exchange 
become  a  member  of  that  group,  a  schedule  of  rates  is  pro- 
vided therefor. 

The  Commission  has  before  it  evidence  bearing  most 
fully  upon  every  phase  of  the  telephone  business;  and  in 
view   of   circumstances   and   expenses    incident   to   hearings, 
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particularly  inventories  and  appraisals,  it  should  devise  a 
method  or  plan  whereby  with  the  increase  or  decrease  of 
telephone  stations  an  exchange  would  descend  into  the  class 
or  group  below  or  ascend  to  the  class  or  group  of  exchanges 
above,  automatically,  with  the  result  that  the  rates  pre- 
scribed for  the  class  to  which  it  has  passed  shall  immediately 
become  effective  without  further  order.  We  have  consider- 
ed this  question  carefully  and  are  of  the  opinion  that  such 
provision  should  be  made.  To  say  that  it  may  not  be  done 
seems  the  equivalent  of  saying  that  the  making  of  telephone 
rates  based  upon  such  a  classification  as  that  above  provided 
for,  is,  itself,  unauthorized.  Surely,  in  view  of  the  above 
mentioned  statute,  this  cannot  be  true.  We  are  of  the 
opinion  that  if  telephone  rates  may  be  made  and  prescribed 
in  the  first  instance,  after  an  appropriate  investigation,  for 
a  municipality  demanding  not  exceeding  250  telephones  and 
for  a  municipality  demanding  not  less  than  251  telephones, 
nor  more  than  500  telephones,  then  it  is  entirely  legitimate 
to  provide  that  when  the  demand  for  telephones  in  a  muni- 
cipality of  the  first  class  exceeds  250  telephones,  rates  in 
that  municipality  shall  automatically  become  the  rates  pre- 
scribed for  municipalities  of  not  less  than  251  nor  more 
than  500  telephones.  And  if  it  comes  to  pass  that  the  num- 
ber of  telephones  in  a  municipality  of  the  second  class  using 
between  251  and  500  telephones  shall  at  a  time  be  decreased 
so  that  the  demand  would  be  for  less  than  251  telephones, 
the  telephone  rates  in  such  municipality  should  automatically 
become  the  rates  prescribed  for  municipalities  using  not  ex- 
ceeding 250  telephones.  The  Commission  will  make  an  order 
along  these  lines.  However,  the  number  of  telephones  in 
an  exchange  may  vary  within  the  day,  or  within  a  few 
days,  and  it  would  be  an  unnecessary  procedure  to  raise  or 
lower  the  exchange  into  a  class  or  group  simply  because 
today  it  had  increased  or  decreased  its  number  of  telephones, 
say,  one  or  two  or  a  small  number.  Consequently,  the  Com- 
mission will  rule  that  as  soon  as  an  exchange  has  grown  to 
have  a  number  of  stations  which  is  ten  per  cent  in  excess 
of  the  maximum  number  in  its  group  or  class  it  shall  auto- 
matically pass  into  the  next  higher  group  or  class  and  in 
case  the  growth  be  backward  and  the  number  of  stations 
should  be  ten  per  cent  less  than  the  minimum  number  of 
stations  in  the  class  or  group  in  which  it  belonged,  then  it 
shall  automatically  pass  into  the  next  lower  group  or  class 
of  exchanges.  In  order  that  the  Commission  shall  be  fully 
appraised,  the  order  will  provide  that  the  company  shall, 
within  thirty  days  after  any  exchange  either  increases  or 
decreases  in  stations  in  the  manner  and  to  the  extent  above 
mentioned,    make    report    to    the    Commission    and    file    a 
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schedule  for  such  exchange,  giving  the  group  or  class  which 
it  attains  and  the  rates  therefor.  If  other  elements  are 
injected  into  the  situation  or  the  conditions  change  in  any 
particular  exchange  which  would  affect  the  foregoing  rule, 
these  situations  or  conditions  may  be  properly  brought  to 
the  Commission  either  by  application  of  the  company  or  a 
patron,  or  the  Commission,  on  its  own  motion,  may  make  in- 
vestigation into  such  other  elements,  situations  and  condi- 
tions as  might  affect  the  case  and  reach  such  conclusion  as 
will  be  just  and  proper  in  view  of  any  such  elements,  situ- 
ations or  conditions. 

On  account  of  the  industrial  and  economical  conditions 
in  Montana,  as  fully  set  forth  and  referred  to  above,  the 
Commission  is  of  the  opinion  that,  even  though  the  classi- 
fication of  exchanges  and  schedule  of  rates  applicable  to  each 
class  or  group  of  exchanges  will  remove  maladjustments 
and  cause  users  of  the  same  class  of  service  in  the  different 
exchanges  to  have  the  same  rates  and  charges,  nevertheless 
it  will  in  some  instances  change  the  present  rates  now 
charged  and  tend  to  upset  conditions  in  the  respective  muni- 
cipalities. Therefore,  the  order  will  also  provide  that  the 
company  shall  not  change  the  rates  now  charged  in  the 
various  exchanges  in  the  State  of  Montana  at  this  time, 
nor  until  the  further  order  of  the  Commission,  but  that  the 
Commission  will  at  a  later  time,  when,  in  its  opinion,  it  is 
for  the  best  interests  of  the  patrons  and  the  company  so  to 
do,  authorize  the  company  to  charge  the  rates  provided  for 
the  different  groups  or  classifications  as  herein  set  forth. 
When  industrial,  economic  and  financial  conditions  have  im- 
proved, the  Commsision  will  take  into  consideration  the 
conditions  then  prevailing  and  determine  what  increase,  if 
any,  shall  be  made  in  the  rates  and  charges  for  service  as 
will  enable  the  company  to  meet  its  requirements  as  to  net 
revenue  for  giving  service  within  the  State  of  Montana.  The 
order  shall  also  provide  that  the  Commission  will  retain 
jurisdiction  and  control  of  this  case  for  the  purpose  of 
making  the  necessary  and  proper  orders  at  the  later  time 
mentioned. 

From  the  foregoing  it  is  readily  seen  what  the  state- 
ment of  our  findings  would  be.     They  are: 

1.  The  value  of  the  property  of  the  company  in  the 
State  of  Montana  used  and  useful  at  this  time  in  the  giving 
of  telephone  service  is  $12,638,416.00. 

2.  The  accounts  of  the  company  have  been  kept  ac- 
cording to  the  system  prescribed  by  this  Commission  and 
the  Interstate  Commerce  Commission,  and  reflect  the  opera- 
tions of  the  company  and  record  the  facts. 
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3.  During  no  year  since  it  began  operations  in  the 
State  of  Montana  has  the  company  had  sufficient  net  earn- 
ings to  meet  its  requirements  for  the  giving  of  service  to 
the  people  of  Montana.  For  the  eight-year  period,  1916  to 
1923,  both  inclusive,  based  upon  the  values  of  its  property 
as  shown  by  its  own  books,  the  deficits,  by  years,  have  been 
as  follows: 

1916 $182,111.83 

1917 292.500.06 

191S 492,561.35 

1919 369.831.26 

1920 205,048.22 

1921 263.017.40 

1922 191.700.95 

L923 208,250.47 

That  the  deficit  for  the  year  1922,  based  upon  the 
appraised  value  made  by  the  engineer  of  the  company, 
amounts  to  $870,324.47;  and  that  the  deficit  based  upon 
the  structural  value  as  determined  by  the  engineer  of  the 
company  is  $733,986.39;  and  that  based  upon  the  Commis- 
sion's findings  of  values  in  this  case  the  deficit  is,  in  round 
figures,  $482,673.00;  that  the  net  earnings  are  inadequate 
and  insufficient,  and  the  company  is  entitled  to  greater  net 
earnings  and  an  increase  in  its  charges  for  service  within 
the  State  of  Montana;  and  that  the  present  schedule  of 
rates  and  charges  for  service  rendered  in  the  various  ex- 
changes in  Montana  is  inadequate  and  insufficient  to  en- 
able the  company  to  give  adequate  telephone  service  in 
the  State  of  Montana,  and  the  same  is  confiscatory,  and 
the  rates  are,  therefore,  unjust  and  unreasonable.  We  fur- 
ther find  that  in  a  number  of  exchanges  of  approximately 
the  same  number  of  stations,  the  charges  for  the  same  class 
of  service  differ;  and  that  the  schedules  in  exchanges  of 
practically  the  same  number  of  stations,  in  many  instances, 
differ;  and  therefore  certain  existing  schedules  are  unjust. 

4.  That  5.72  per  cent  of  the  value  of  the  depreciable 
physical  property  is  a  fair  rate  or  percentage  to  be  an- 
nually set  aside  from  the  earnings  and  revenues  in  the  re- 
serve for  accrued  depreciation. 

5.  That  a  return  of  eight  per  cent  upon  the  present 
value  of  the  property  of  the  company  in  the  State  of  Mon- 
tana used  in  the  giving  of  telephone  service  is  a  reasonable 
rate  of  return  to  the  company. 

6.  That  the  relationship  existing  between  the  Ameri- 
can Telephone  and  Telegraph  Company  and  the  Mountain 
States  Telephone  and  Telegraph  Company,  and  the  relation- 
ship existing  between  the  Western  Electric  Company  and 
the  Mountain  States  Telephone  and  Telegraph  Company  are 
alike  beneficial  and  to  the  best  interests  of  the  company  and 
its  patrons. 
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7.  That  the  plan  or  system  of  charges  known  as  the 
service  connection,  disconnection,  moving  charge,  etc.,  and 
the  practices  in  relation  thereto,  and  the  classification  of 
toll  rates,  and  schedule  of  charges  therefor,  are  approved. 

8.  That  the  exchanges  in  the  State  of  Montana  are 
grouped  and  classified  as  follows,  to-wit:  Those  exchanges 
having  a  total  of  not  exceeding  250  exchange  stations  of 
all  kinds  shall  constitute  Group  One;  those  exchanges  hav- 
ing a  total  of  from  251  to  500  exchange  stations  of  all  kinds 
shall  constitute  Group  Two;  those  exchanges  having  a  total 
of  from  501  to  1,000  exchange  stations  of  all  kinds  shall 
constitute  Group  Three;  those  exchanges  having  a  total  of 
from  1,001  to  2,500  exchange  stations  of  all  kinds  shall  con- 
stitute Group  Four;  those  exchanges  having  a  total  of  from 
2,501  to  5,000  exchange  stations  of  all  kinds  shall  constitute 
Group  Five ;  those  exchanges  having  a  total  of  from  5,001 
to  10,000  exchange  stations  of  all  kinds  shall  constitute 
Group  Six;  those  exchanges  having  a  total  of  from  10,001 
to  15,000  exchange  stations  of  all  kinds  shall  constitute 
Group  Seven;  and  those  exchanges  having  automatic  equip- 
ment shall  constitute  a  group  known  as  "Special." 

The  Commission  further  finds  and  prescribes  that  the 
charges  for  exchange  service  in  the  respective  groups  above 
named  for  one,  two  and  four  party  business  service,  and 
for  one,  two  and  four  party  residence  service  shall  be  as 
set  forth  in  the  following  table: 


Class  of 

BUSINESS 

RESIDENCE 

Group 

One  Party          Two  Party 

One  Party       Two  Party        Pour  Party 

One 

Two 

Three 

Four 

Five 

Six 

Seven 


$  4S.00 
54.00 
60.00 
72.00 
S4.00 
96.00 
108.00 


$42.00 
4S.00 
4S.00 
60.00 
72.00 
84.00 
S4.00   |'| 


$30.00  | 

30.00  | 

33.00  | 

33.00  | 

36.00  | 

42.00  | 

45.00  | 


$■ 


27.00 
27.00 
30.00 
36.00 
39.00 


524.00 
24.00 


27.00 
30.00 
33.00 


One 
Party 


Two 
Party 


Four 
Party 


One  Party        Two  Party       Four  Party 


'Special"     $S4.00 

I 


$72.00 


$36.00   | 
I 


$30.00 


The  Commission  further  finds  that  as  the  stations  in 
an  exchange  increase  in  number  to  a  higher  class  or  group 
or  decrease  to  a  lower  class  or  group,  such  exchange  shall 
automatically  ascend  to  the  class  or  group  of  exchanges  next 
higher  or  descend  into  the  class  or  group  of  exchanges  next 
below;  and  that  the  rates  prescribed  for  the  class  or  group 
of  exchanges  to  which  such  exchange  has  passed  shall  im- 
mediately become  effective  without  further  order.  An  order 
along  these  lines  will  be  made. 
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The  Commission  further  finds  that  within  thirty  days 
after  any  exchange  is  increased  in  stations  so  that  it  has  a 
number  of  stations  which  is  ten  per  cent  in  excess  of  the 
maximum  number  in  its  group  or  class,  or  when  any  ex- 
change is  decreased  in  stations  so  that  the  number  of  sta- 
tions is  ten  per  cent  less  than  the  minimum  number  of 
stations  in  the  class  or  group  to  which  it  belongs,  the 
Company  shall  make  report  of  that  fact  to  the  Commission 
and  file  a  schedule  for  such  exchange  giving  the  number 
of  the  group  or  class  to  which  it  has  attained  and  the 
rates  therefor. 

The  Commission  further  finds  that  on  account  of  the 
industrial  and  economic  conditions  now  obtaining  in  Mon- 
tana, even  though  classification  of  exchanges  and  schedules 
of  rates  applicable  to  each  class  or  group  hereby  provided 
for  and  defined,  will  merely  remove  irregularities  and  cause 
users  of  the  same  class  of  service  in  the  different  exchanges 
to  pay  the  same  rates  and  charges ;  nevertheless,  the  com- 
pany shall  not  change  the  rates  now  charged  in  the  various 
exchanges  in  the  State  of  Montana  at  this  time  nor  until 
further  order  of  the  Commission.  It  is  further  found  that 
the  Commission  should,  as  soon  as  in  its  opinion  it  is  for 
the  best  interests  of  the  patrons  and  the  company  to  do 
so,  authorize  and  order  the  company  to  charge  the  rates 
herein  provided  for  the  different  groups  and  classifications 
above  set  forth;  and  at  a  later  time  when  the  industrial, 
economic  and  financial  conditions  have  improved,  the  Com- 
mission should  prescribe  such  a  schedule  of  rates  as  will 
enable  the  company  to  make  net  earnings  sufficient  to  meet 
its  requirements  for  giving  service  in  Montana  and  give 
it  a  return  of  eight  per  cent  upon  the  value  of  its  property 
used  in  the  rendition  of  service.  And  the  Commission 
further  finds  that  it  should  retain  jurisdiction  and  control 
of  this  case  for  the  purpose  of  making  the  order  just 
above  referred  to,  hereafter. 

9.  That  the  tariffs  heretofore  filed  with  this  Com- 
mission by  the  company,  and  the  contents  thereof,  includ- 
ing all  rules,  regulations,  practices  and  charges  for  service, 
except  as  modified  in  this  order,  are  hereby  found  to  be 
reasonable  and  are  approved. 

An  appropriate  order  will  be  entered. 
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ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  capitol,  at  Helena,  Montana,  on 
February  26,  1924,  commencing  at  ten  o'clock  A.  M.,  pres- 
ent, Chairman  Dennis  and  Commissioners  Ross  and  Boyle, 
in  the  matter  of  the  Public  Service  Commission  of  Montana, 
on  its  initial  motion,  Plaintiff  vs.  The  Mountain  States  Tel- 
ephone and  Telegraph  Company,  a  corporation,  Defendant, 
the  same  being  an  original  inquiry  into  each  and  every  rate 
and  charge  made  by  the  Mountain  States  Telephone  and 
Telegraph  Company  within  the  State  of  Montana;  into  the 
rules,  regulations  and  practices  of  said  company  now  in  ef- 
fect in  the  State  of  Montana;  into  the  service  rendered  by 
said  company  within  the  State  of  Montana;  and  into  the 
business  and  affairs  of  said  company  as  conducted  in  the 
State  of  Montana,  Docket  No.  835,  said  docket  being  before 
the  Commission  upon  its  initial  motion,  as  aforesaid,  and  a 
full  and  complete  investigation  of  all  the  matters  and 
things  therein  having  been  made,  including  a  public  hearing, 
whereat  all  persons  interested  appeared,  or  had  an  oppor- 
tunity to  appear,  and  the  Commission  having  this  day  filed 
of  record  a  report  containing  its  findings  and  conclusions 
herein,  which  said  report  is  by  this  reference  made  a  part 
of  this  order, 

NOW,  THEREFORE,  the  Commission  being  fully  ad- 
vised in  the  premises,  IT  IS  ORDERED: 

I. 

That  the  telephone  exchanges  of  the  Mountain  States 
Telephone  and  Telegraph  Company  in  the  State  of  Montana 
are,  and  hereafter  shall  be,  classified  and  grouped  as  follows, 
to-wit : 

Those  exchanges  having  a  total  of  not  exceeding  250 
exchange  stations  of  all  kinds   shall  constitute  Group  One; 

Those  exchanges  having  a  total  of  from  251  to  500 
exchange  stations  of  all  kinds  shall  constitute  Group  Two; 

Those  exchanges  having  a  total  of  from  501  to  1,000 
exchange  stations  of  all  kinds  shall  constitute  Group  Three; 

Those  exchanges  having  a  total  of  from  1,001  to  2,500 
exchange  stations  of  all  kinds  shall  constitute  Group  Four; 

Those  exchanges  having  a  total  of  from  2,501  to  5,000 
exchange  stations  of  all  kinds  shall  constitute  Group  Five; 

Those  exchanges  having  a  total  of  from  5,001  to  10,000 
exchange  stations  of  all  kinds   shall   constitute   Group   Six; 

Those  exchanges  having  a  total  of  from  10,001  to 
15,000  exchange  stations  of  all  kinds  shall  constitute  Group 
Seven ;  and  Those  exchanges  having  automatic  equipment 
shall  constitute  a  group  known  as  "Special." 
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That  the  schedule  of  rates  and  charges  for  exchange 
service  in  the  respective  groups,  above  mentioned,  for  one 
and  two  party  business  service  and  one,two  and  four  party 
residence  service  shall  be  as  follows: 


Class  of 

BUSINESS 

RESIDENCE 

Group 

One  Party    j     Two  Party 

One  Party     |   Two  Party    |     Four  Party 

One 

1                          II 
$   48.00   |              $42.00   ||              $30.00 
r.4.00  |               48.00   ||               30.00 

l 
|             $ |               $24.00 

Two 

1                   24.00 

60.00  |               48.00  ||               33.00 
72.00   |                60.00   ||                33.00 
84.00                    72.00   ||                36.00 

27.00   |                  

27.00   |                  

Five 

30.00   1                  27.00 

96.00   |                84.00   ||                42.00   |                36.00   |                  30.00 

108.00  |               S4.00  ||               45.00  |               39.00  |                 33.00 

II                            1                            1 

One 
Party 

Two 
Party 

Four 
Party 

One  Party 

Two  Party       Four  Party 

"Special"    i    ::84.oo 

|l 

II 
|    $72.00     1              $36.00   1              S $30.00 

1 

1 

1                           1 

IT  IS  FURTHER  ORDERED  That,  as  the  stations  in 
an  exchange  increase  in  number  to  a  higher  class  or  group, 
or  decrease  to  a  lower  class  or  group,  such  exchange  shall 
automatically  ascend  to  the  class  or  group  of  exchanges 
next  higher,  or  fall  into  the  class  or  group  of  exchanges 
next  below,  as  the  case  may  be,  and  the  rates  prescribed  for 
the  class  or  group  of  exchanges  to  which  such  exchange  has 
passed  shall  immediately  become  effective  without  further 
order. 

IT  IS  FURTHER  ORDERED  That  within  thirty  (30) 
days  after  any  exchange  has  increased  in  stations  so  that 
it  has  a  number  of  stations  which  is  ten  per  cent  in  excess 
of  the  maximum  number  in  its  group  or  class,  or  when  any 
exchange  has  decreased  in  stations  so  that  the  number  of 
stations  is  ten  per  cent  less  than  the  minimum  number  of 
stations  in  its  class  or  group,  the  company  shall  make 
report  of  that  fact  to  the  Commission  and  file  a  schedule 
for  such  exchange  giving  the  number  of  the  group  or  class 
to  which  it  has  attained  and  the  rates  therefor. 

IT  IS  FURTHER  ORDERED  That  on  account  of  the 
depressed  industrial  and  economic  conditions  in  Montana, 
even  though  the  schedule  of  rates  applicable  to  each  class  or 
group  of  exchanges  in  this  order  provided  for  and  defined, 
will  remove  irregularities  and  cause  users  of  the  same  class 
of  service  in  the  different  exchanges  of  the  same  class  or 
group  to  pay  the  same  rates  and  charges,  the  company 
shall  not  change  the  rates  now  charged  in  the  various  ex- 
changes in  the  State  of  Montana  at  this  time,  nor  until 
the  further  order  of  the  Commission. 
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IT  IS  FURTHER  ORDERED  That  within  a  reasonable 
time  the  company  may  apply  to  the  Commission  for  authority 
to  charge  the  rates  herein  provided  for  the  different  groups 
and  classifications,  as  in  this  order  above  set  forth;  or 
the  Commission  may,  on  its  own  motion,  make  such  order 
at  any  time,  when,  in  its  opinion  conditions  warrant  and 
it  is  for  the  best  interests  of  the  patrons  and  the  company 
so  to  do. 

IT  IS  FURTHER  ORDERED  That  the  Commission 
may,  on  its  own  motion,  and  without  the  taking  of  further 
testimony,  at  a  time  when  in  its  opinion  the  industrial, 
economic  and  financial  conditions  in  the  State  of  Montana 
warrant,  prescribe  such  schedules  of  rates  as  in  its  opinion 
will  enable  the  company  to  make  a  net  earning  sufficient  to 
pay  its  requirements  for  the  giving  of  service  in  Mon- 
tana, and  give  it  a  net  return  of  eight  per  cent  upon  the 
value  of  its  property  used  in  the  rendition  of  service. 

IT  IS  FURTHER  ORDERED  That  the  Commission 
hereby  retains  jurisdiction  and  control  of  this  case  for  the 
purpose  of  making,  at  a  later  time,  the  orders  above  re- 
ferred to. 

II. 

That  the  plan  or  system  of  charges  and  practices  known 
as  the  service  connection,  disconnection,  and  moving  charges, 
and  the  practices  in  relation  thereto,  and  the  classification 
of  toll  service  and  the  schedule  of  charges  therefor,  are 
hereby  approved. 

III. 

That  the  tariff  heretofore  filed  with  this  Commission 
by  the  company  and  the  contents  thereof,  including  all 
rules,  regulations,  practices  and  charges  for  service,  except 
as  same  are  modified  by  the  provisions  of  this  order,  are 
hereby  found  reasonable  and  are  approved. 

IT  IS  FURTHER  ORDERED  That  the  secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of 
the  parties  hereto,  and  that  said  report  and  order  shall  be 
in  full  force  and  effect  forthwith,  according  to  its  terms. 
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CITIZENS  OF  SHELBY  MONTANA,  WATER  USERS   OF 

SHELBY,    MONTANA,    CITIZENS    AND    RESIDENTS 

OF  NORTH  SIDE   OF   SHELBY,  MONTANA, 

COMPLAINANTS, 

Vs. 

THE  TOWN  OF  SHELBY,  MONTANA,  A  MUNICIPAL 

CORPORATION,  AND  THE  WATER  DEPARTMENT 

OF  THE  TOWN  OF  SHELBY,  MONTANA, 

DEFENDANTS. 

(Docket  No.  860.     Report  and  Order  No.   1383). 
(Hearing  March  6,  1924.     Decided  May  12,   1924). 

Water    Utility— Municipal— Fire    Hydrant    Rentals. 

1.  Where  it  is  shown  that  water  service  furnished  by  a  munici- 
pal plant  through  fire  hydrants  cost  $2,551.00  per  year,  including 
depreciation  and  a  return  fixed  at  eight  per  cent  upon  the  value  of 
the  property  devoted  to  such  public  service,  the  municipal  corporation 
was  ordered  by  the  Commission  to  assess  each  of  the  27  hydrants 
installed  at  the  rate  of  $8.00  per  month  per  hydrant,  in  order  that 
private  customers  of  the  plant  might  not  be  discriminated  against, 
and  be  required  to  bear   the   cost   of  water   for  public   services. 

Water  Kates — Municipal  Utility — Failure  to  3Iake  Service-pipe  Delivery 
— Bucket    Customers. 

2.  Where  a  municipal  corporation,  owing  to  financial  difficulties, 
was  unable  to  complete  a  water  distribution  system  to  a  certain 
district  within  the  municipal  boundaries  and  persons  resident  in  such 
district  were  obliged  to  carry  water  in  buckets  from  the  ends  of 
mains  and  service  pipes  located  some  distance  away,  it  is  a  discrim- 
ination against  such  persons  to  charge  them  for  water  used  on  the 
same  basis  as  customers  who  are  served  through  service  pipes  running 
into  their  houses  and  yards.  The  discrimination  arises  not  only  from 
the  difference  in  type  of  service,  but  from  the  fact  that  the 
bucket  customers  n  jcessarily  use  less  water  than  the  other  class 
of   customers. 

Complaint  alleging  inadequate  water  service,  unlawful 
discrimination,  excessive  and  unreasonable  rates,  tolls  and 
charges. 

Appearances :  J.  R.  Van  Horn  for  the  complainants ; 
R.  L.  Clinton  for  the  defendants;  E.  G.  Toomey,  for  the 
Commission. 

Before  Chairman  Dennis  and  Commissioner  Boyle. 

By  the  Commission :  Shelby,  the  county  seat  of  Toole, 
County,  Montana,  has  a  population  of  about  537  at  the 
present  time.  The  water  system  is  owned  and  operated  as 
a  municipal  property  and  is  of  the  pumping  type,  the  water 
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being  taken  from  the  Marias  River,  a  distance  of  approxi- 
mately five  and  one-half  miles  and  is  carried  in  a  wooden 
main  eight  inches  in  diameter,  from  the  pumping  plant  on 
the  river  bank  to  the  top  of  the  hill  west  of  Shelby,  where 
the  water  is  deposited  in  six  tanks  of  100,000  gallons  ca- 
pacity each.  The  distribution  system  is  of  wooden  type 
and  is  fed  from  the  tank  as  a  gravity  system.  The  total 
capacity  of  the  tanks  is  600,000  gallons,  and  on  the  basis 
of  a  population  of  approximately  500  people,  with  an  esti- 
mated daily  consumption  of  300  gallons  per  capita,  would 
provide  aproximately  four  days'  storage  capacity. 

On  the  date  of  the  hearing  there  were  254  customers  in 
the  city  of  Shelby,  of  whom  24  were  metered;  the  remain- 
der being  on  a  flat-rate  basis.  Of  those  metered  there  is 
but  one  who  is  a  large  consumer,  namely :  the  Great  Northern 
Railway  Company.  In  the  year  1923  the  total  consumption 
of  that  company  amounted  to  22,625,180  gallons,  for  which 
a  charge  in  the  sum  of  $6,013.68  was  made;  or  at  the  rate 
of  approximately  27  cents  per  1,000  gallons. 

There  is  no  way  of  ascertaining  the  total  amount  of 
water  pumped  during  the  year,  as  no  master-meter  is  in- 
stalled upon  the  main  feeder  line.  However,  the  consump- 
tion of  300  gallons  per  capita  per  day  would  not  be  out  of 
range  for  the  town  of  Shelby.  The  estimated  pumping 
shown  in  the  transcript  of  testimony,  amounts  to  approxi- 
mately 170,000  gallons  in  24  hours.  The  capacity  of  the 
pumps  is  approximately  the  consumption  for  24  hours,  as 
referred  to  above — 150,000  gallons  per  day. 

The  Shelby  water  system  was  constructed  in  1912; 
made  up  of  a  general  obligation  fund  of  $22,000.00  and 
special  improvement-district  No.  1  bonds  of  $20,275.50, 
making  a  total  original  issue  of  the  water  fund  of  $42,275.50. 

The  outstanding  bonds  and  warrants  on  water  funds 
to  February,  1924,  were  as  follows: 

Water    Betterment    $  9,181.54 

Outstanding  Warrants   21,048.54 

Outstanding    Bonds    39,700.00 

Bills   to  Power  Equipment  Company  not   paid....     6,500.00 

Total    $76,  430.  OS 

Valuation 

The  valuation  as  submitted  in  Exhibit  No.  2,  reflects 
the  reproduction  cost  new,  in  the  amount  of  $122,503.70,  of 
which  the  total  physical  property  amount  to  $114,489.44. 
Added  to  this  is  7  per  cent  for  engineering  and  superin- 
tendence, $8,014.26,  making  the  value  as  above.  The  Com- 
mission's engineer  has  reviewed  the  property  as  a  whole  and 
has  found  its  condition  to  be  approximately  70  per  cent  of 
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new.  Applying  this  percentage  charge  to  the  reproduction 
value  of  $122,503.70,  land  values  excepted,  leaves  a  present- 
day  value  of  the  property  in  the  amount  of  $86,762.10,  re- 
production new,  depreciated. 

Operating  Expenses  and  Revenues 

As  shown  in  Exhibit  No.  1,  page  30  of  the  transcript, 
operating  expenses  were  $31,606.29.  The  operating  rev- 
enues for  the  same  period  of  time  amounted  to  $19,267.24, 
leaving  a  deficit  of  $12,339.05.  The  Commission  has  made 
a  study  of  the  operating  expenses  of  the  City  of  Shelby  for 
the  year  1923,  with  the  following  results:  The  total  oper- 
ating revenues  for  the  year  1923  directly  credited  to  water 
service,  were  $19,420.91.  A  miscellaneous  item  of  $892.22, 
brings  the  total  revenue  for  the  year  as  indicated  by  the 
voucher  record  of  the  city,  up  to  $20,313.13. 

The  operating  expenses  were  subdivided  into  pumping, 
distribution,  commercial,  general  and  undistributed.  The 
total  amount  charged  to  pumping  was  made  up  of,  fuel 
$3,334.51,  labor  $3,247.75,  miscellaneous  maintenance  of 
pumping  plant  $1,436.50,  making  a  total  charge  for  pump- 
ing of  $8,018.76.  Charged  to  distribution  system,  mainten- 
ance of  mains  amounted  to  $2,815.26,  maintenance  of  meters 
$414.49,  making  a  total  charge  to  maintenance  of  mains  and 
meters  of  $3,229.75.  The  commercial  charge  amounted  to 
$1,007.30;  general  charge  $1,605.00;  undistributed  $1,376.26, 
making  a  total  charge  to  operation  of  $15,237.07,  leaving 
a  net  available  of  $5,076.06  to  cover  depreciation  and  return. 

Reviewing  the  operating  expenses  as  submitted  in  Ex- 
hibit No.  1,  we  find  charged  to  operation  $16,904.98,  which 
amount  should  have  been  charged  to  capital  additions  for 
the  year  1923.  No  depreciation  has  been  set  up  by  the  city 
in  any  of  the  years  of  operation  from  1912  to  the  present 
date.  The  Commission  finds  that  an  amount  of  five  per 
cent  (5r/<  )  of  the  reproduction-new  value  of  $85,751.00,  (land 
excluded  should  be  set  up  annually  for  depreciation  re- 
serve, this  amount  would  equal  approximately  $4,000.00. 
Allowing  a  return  of  eight  per  cent  (89'  )  on  the  total 
physical  property  would  produce  $6,860.00.  The  operating 
expenses  as  referred  to  above,  $15,237.07,  would  therebv 
be  increased  to  $26,097.07  for  the  year  1923.  This  latter 
amount  includes  operating  expenses,  depreciation  and  re- 
turn on  investment. 

In  arriving  at  the  cost  per  1,000  gallons,  the  assump- 
tion of  150,000  gallons  pumped  per  day,  would  equal  a 
yearly  pumping  of  54,750,000  gallons.  Applying  this  figure 
to  the  operation  for  1923,  gives  an  operating  expense  per 
1,000    gallons    of    27.8    cents.      On    the    assumption    of    the 
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operating  expenses  being  $26,097.07  and  the  average  con- 
sumption per  capita  of  300  gallons  per  day,  the  total  cost 
per  1,000  gallons  for  all  charges  including  operation,  de- 
preciation and  return,  would  amount  to  48  cents  per  1,000 
gallons. 

Under  tariff  number  1,  the  charge  for  fire  hydrants 
amounts  to  $166.67  per  month  for  20  hydrants.  No  addi- 
tional charge  for  each  additional  hydrant  is  listed  under 
the  tariff.  Allowing  an  average  use  of  one  hour  per  month 
per  hydrant,  the  total  consumption  per  year  would  amount 
to  5,000,000  gallons.  Applying  the  27.8  cents  per  1,000 
gallons,  which  is  the  operating  cost  for  the  year  1923,  we 
have   $1,437.00   for  the   estimated   consumption. 

Going  back  to  the  total  yearly  pumping  of  54,000,000 
gallons  and  the  fire  use  of  5,000,000  gallons,  allocates  just 
one-tenth  of  the  total  investment  of  the  plant  for  fire  pro- 
tection. Assuming  the  value  to  be  $85,751.00  and  applying 
a  ten  per  cent  charge  for  fire  protection,  there  would  be 
available  for  that  purpose  $8,575.00.  Allowing  13  per  cent, 
which  is  made  up  of  five  per  cent  (5%)  for  depreciation 
and  eight  per  cent  (8%)  for  return  on  $8,575.00  produces 
$1,114.00  for  a  stand-by  charge.  This  added  to  the  con- 
sumption charge  of  $1,437.00  makes  a  total  charge  for  fire 
hydrants  of  $2,551.00  per  year.  On  the  basis  of  27  hydrants 
installed,  the  annual  charge  per  hydrant  would  be  $94.48, 
or  $8.00  per  hydrant  per  month. 

The  operation  of  the  Shelby  Water  Department,  with 
the  city  paying  its  appropriate  charge  for  fire-hydrant 
rental  as  referred  to  above,  will  give  the  water  depart- 
ment sufficient  revenue  to  pay  operating  expenses,  set  up 
a  depreciation  reserve,  pay  interest  on  the  bonds,  and  pay  off 
the  bonded  indebtedness. 

No  testimony  was  introduced  at  the  hearing  relative 
to  poor  service  at  Shelby.  As  determined  by  the  Commis- 
sion's engineer,  the  normal  pressure  maintained  up  to  the 
tank  is  approximately  80  pounds,  and  from  the  tanks  to 
the  city  a  reducing-pressure  valve  was  placed,  which  re- 
duces the  pressure  to  approximately  55  or  60  pounds.  This 
valve  may  be  opened  in  case  of  fire,  giving  adequate  pres- 
sure for  fire  service  at  all  times. 

The  record  comments  on  the  amount  paid  to  the  water 
superintendent.  Due  to  leakage  in  the  wooden  mains,  it 
has  been  necessary  to  maintain  a  superintendent  whose  chief 
duties  are  to  repair  and  maintain  these  mains.  However, 
the  majority  of  this  work  has  been  completed  and  it  is 
recommended  that  the  superintendent  assume  the  duties  of 
collecting  account  and  in  connecting  and  disconnecting 
services. 
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While  the  city  has  made  a  contract  for  the  pumping 
service,  in  the  near  future  it  will  be  necessary  to  replace 
the  two  oil  engines  now  located  at  the  pumping  plant,  and 
the  Commission  recommends  that  these  be  replaced  with 
electric  motors,  provided  a  suitable  rate  can  be  obtained  for 
electricity,  and  that  a  transmission  line  be  built  from  the 
power  plant  at  Shelby  to  the  pumping  station  on  the  river 
of  approximately  11,000  volts.  This  would  eliminate  the 
cost  of  all  fuel  and  hauling  charges  of  same. 

We  also  recommend  that  the  seventh  tank  on  the  hill 
be  repaired  and  put  into  service  for  additional  storage  ca- 
pacity in  case  of  breakdown  service. 

The  testimony  of  record  is  not  directed  against  the 
rates  charged  for  service  rendered  to  consumers  having  water 
in  their  homes  or  places  of  business.  There  are  a  number 
of  consumers  who  obtain  their  supply  from  nearby  hydrants 
located  on  the  north  side  of  the  Great  Northern  tracks.  The 
distribution  system  in  that  district  is  only  partially  com- 
pleted owing  to  the  city's  inability  to  sell  its  bonds,  and 
until  such  time^as  these  people  can  have  the  water  piped 
into  their  houses,  the  service  charge  should  not  be  greater 
than  will  cover  the  cost  to  the  utility.  As  a  matter  of  fact 
the  present  situation  merely  gives  to  these  consumers  the 
right  to  carry  water  from  the  nearest  tap,  probably  not  more 
than  a  few  buckets  a  day. 

Held: 

(a)  That  rental  for  fire-hydrants  must  be 
charged. 

(b)  That  the  present  rate  of  $1.75  per  month 
charged  consumers  who  carry  water,   is   excessive. 

(c)  That  the  utility  has  not  kept  its  records 
in  accordance  with  the  Commission's  uniform  classi- 
fication of  account. 

An  appropriate  order  will  be  entered. 

ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol,  at  Helena,  Montana, 
May  12,  1924,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  in  the  matter  of  the  complaint  of  the 
Citizens  of  Shelby,  Water  Users  of  Shelby,  Citizens  and 
Residents  of  North  Side,  Shelby,  Montana,  vs.  The  Town 
of  Shelby,  Water  Department,  Docket  No.  860,  said  Docket 
being  before  the  Commission  upon  complaint  and  answer 
filed,  and  a  full  and  complete  investigation  of  all  matters 
and   things   therein   having   been   made,   including   a   public 
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hearing  whereat  all  persons  interested  appeared,  or  had  an 
opportunity  to  appear,  and  the  Commission  having  this  day 
filed  of  record  a  report  containing  its  findings  and  conclu- 
sions herein,  which  said  report  is  by  this  reference  made 
a  part  of  this  order. 

IT  IS  ORDERED  That  the  City  of  Shelby,  Water  De- 
partment, shall  charge  (1)  eight  dollars  ($8.00)  per  month 
rental  for  each  of  the  twenty-seven  hydrants  now  installed. 
(2)  That  the  monthly  charge  made  against  consumers  who 
are  obliged  to  carry  water  from  public  taps  shall  be  one 
dollar  ten  cents  ($1.10)  per  month,  with  a  discount  of  ten 
cents  if  bill  is  paid  on  or  before  the  tenth  day  of  the  fol- 
lowing month.  (3)  That  the  accounting  system  shall  be 
revised  to  conform  with  the  Commission's  Uniform  Classi- 
fication of  Accounts  for  Water  Utilities. 

IT  IS  FURTHER  ORDERED  That  the  City  of  Shelby, 
Water  Department,  shall  file  with  the  Commission,  an 
amended  tariff  conforming  to  the  rates  herein  prescribed,  to 
become  effective  June  1,  1923. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  complete  and  true  copy  of  this  order  on  the  parties 
thereto,  and  the  same  shall  be  in  full  force  and  effect  ac- 
cording to  its  terms. 


CITIZEN'S    COMMITTEE    OF    WIBAUX    VS.    EASTERN 
MONTANA  LIGHT  &  POWER  COMPANY 

(Docket  No.  868.     Report  and  Order  No.   1386) 
(Hearing  April  30,   1924.     Decided,  June  6,   1924) 

Electric   Kates— Oil    Plant— High    Power    Transmission    Line— Charge 

1.  Rates  established  by  the  Commission  for  electric  service 
furnished  by  a  crude  oil  plant  and  equipment  must  be  displaced  upon 
the  advent  of  a  high-power  transmission  line  from  which  the  utility 
obtains  power  to  serve  the  same  clients,  in  recognition  of  the 
marked    change   in    the   conditions   of   operation. 

Electric    Rates — Oil     Plant — High    Power.    Transmission    Line — Charge 
Tentative   Rates. 

2.  While  the  Commission  condemns  mere  surface  comparisons 
between  localities  for  rate-making  purposes,  it  will  promulgate  a  ten- 
tative schedule  of  rates  for  a  community  based  on  a  schedule  of 
rates  applying  to  another  community  of  like  size  and  identically 
served. 
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Complaint  by  committee  of  customers  against  the  East- 
ern Montana  Light  and  Power  Company,  alleging  mainten- 
ance of  unreasonable  rates  and  charges  for  electric  light 
and  power  service  at  Wibaux,  Montana;  relief  granted. 

Appearances:  Homer  W.  Cowee,  for  complainants;  Hil- 
debrand  &  Warren,  for  the  defendant;  E.  G.  Toomey,  for  the 
Commission. 

Before:  Chairman  Dennis  at  Wibaux. 

By  the  Commission:  In  re  Wibaux  Electric  Rates,  14 
M.  U.  R.  186,  P.  U.  R.  1921-B,  568,  (December,  1920)  the 
Commission  concluded  an  inquiry  into  the  reasonableness  of 
rates  for  electric  light  and  power  service  rendered  by  de- 
fendant company  at  Wibaux,  Montana.  The  application  of 
the  defendant  company  for  an  increase  in  rates  was,  by  that 
decision,  denied,  pending  the  definite  settlement  of  the 
hours  of  service  at  Wibaux.  Some  delay  was  experienced 
in  the  solution  of  this  latter  problem  and  it  was  not  until 
August  1st,  1922,  that  the  present  schedule  of  rates  was 
made  effective  for  the  service  in  question. 

The  present  rates  are  promulgated  on  a  fact  situation 
now  largely  non-existent.  That  is  to  say,  the  rates  then 
made  were  for  a  service  rendered  by  the  utility  from  a 
crude  oil  plant  and  equipment  and,  of  course,  operating  ex- 
penses were  direct  incidents  of  the  type  of  equipment  then 
in  place. 

During  the  year  1923,  a  high-power  transmission  line 
was  constructed  by  the  defendant  company  between  Beach, 
North  Dakota,  and  Wibaux,  Montana,  the  energy  sent  over 
that  line  being  produced  by  a  steam  plant  installed  at  Beach, 
North  Dakota.  Delay  in  obtaining  necessary  material  post- 
poned the  commencement  of  continuous  service  for  Wibaux 
until  early  in  1924,  but  since  February  of  this  year  cus- 
tomers at  Wibaux  have  been  served  via  the  high-power  line 
leading  from  the  company's  plant  at  Beach.  Obviously, 
rates  established  for  the  crude  oil  plant  were  not  applicable 
to  the  new  service,  the  former  having  become  in  fact  a  stand- 
by service  and  at  least  two  full-time  employees  required  by 
that  service  having  been  eliminated  by  the  new  arrangement. 
At  the  present  time  the  services  of  one  man  suffice  to 
execute  the  duties  of  manager,  collector,  bookkeeper,  line- 
man and  plant  operator.  He  is  charged  to  the  Wibaux  oper- 
ation at  $2,100.00  a  year,  a  charge  that  to  us  seems  un- 
reasonable in  view  of  the  very  light  duties  required. 

The  Commission  suggested  to  the  utility  the  necessity 
of  recognizing  these  changed  facts  and  proposing  a  rate 
schedule  applicable  to  the  new  conditions.  This  suggestion 
encountered   resistance,   due   to   the   fact   that   Wibaux   had 
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decreased  in  population,  that  the  consumption  of  electrical 
energy  had  greatly  decreased  and  that  the  financial  condi- 
tion of  the  municipality  required  the  elimination  of  part 
of  the  city  lighting  service  and  that  prospects  for  improve- 
ment were  not  imminent.  Unfortunately,  the  record  of  the 
hearing  does  not  disclose  any  satisfactory  or  wholly  accurate 
data  as  to  the  cost  of  operation  since  the  installation  of 
service  from  Beach.  The  facts  just  adverted  to  are  again 
emphasized,  but  the  only  figures  introduced  relate  to  opera- 
tions long  since  past,  by  a  plant  which,  in  all  likelihood, 
will  never  be  utilized  again,  or  if  ever,  only  for  emergencies. 
Since  rates  are  promulgated  for  the  future,  the  past  his- 
tory of  an  entirely  different  plant  is  immaterial.  That  the 
oil  plant  was  unprofitable,  or  earned  only  a  scant  return, 
furnishes  no  ground  for  denying  an  equitable  scale  of  rates 
for  service  furnished  via  the  new  transmission  line.  This  is 
particularly  true  in  view  of  the  fact  that  the  defendant 
utility  has  not  contested  rates  heretofore  made  applicable 
by  the  Commission  nor  complained  in  court  as  to  the  alleged 
injustice  of  any  of  the  Commission's  findings  and  conclu- 
sions. 

Independently  of  the  figures  adduced  at  the  hearing, 
the  Commission  has  made  as  close  a  check  as  possible  of 
the  results  of  operation  thus  far  under  the  transmission  line 
arrangement  and  has  developed  some  reliable  data  to  serve 
as  a  basis  of  prophecy.  The  period  of  operation  has  been 
too  short  to  admit  of  even  general  deductions  by  way  of 
apportionments  for  a  new  rate  base  and  by  way  of  an 
allocation  of  revenues  and  expenses  directly  responsive  to 
the  Wibaux  clientele.  The  inference  is  true,  however,  and 
so  specifically  recognized  by  the  officers  of  defendant  com- 
pany, that  a  new  scale  of  rates  should  be  promulgated  to 
meet  the  new  conditions,  and  that  such  a  scale  of  rates  must, 
inequity,  be  lower  than  the  scale  now  in  force.  While  we 
have  heretofore  condemned  mere  surface  comparisons  be- 
tween localities,  the  situations  at  Beach  and  at  Sentinel  Butte 
are  not  so  dissimilar  from  the  situation  at  Wibaux  as  to 
forbid  us  from  making  temporary  use  of  the  experience  in 
those  localities.  We  do  so,  and  consequently  adopt,  as  a 
tentative  schedule  for  operations  at  Wibaux,  the  same 
schedule  of  lighting  rates  as  is  now  in  force  at  Beach, 
North  Dakota.  It  must  be  understood  that  our  action  in 
this  particular  is  temporary  and  that  a  final  schedule  of 
rates  for  Wibaux  operations,  must  depend  on  results  flow- 
ing from  at  least  a  year's  experience  under  the  new  condi- 
tions.    An  appropriate  order  will  be  entered. 
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ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  Building  at  Helena, 
Montana,  commencing  at  ten  o'clock  A.  M.,  Friday,  June  6th, 
1924,  present  Chairman  Dennis  and  Commissioner  Boyle, 
absent  Commissioner  Ross,  in  the  matter  of  the  complaint 
of  the  Citizens'  Committee  of  Wibaux  vs.  Eastern  Montana 
Light  &  Power  Company,  alleging  maintenance  of  unrea- 
sonable rates  and  charges  for  electric  light  and  power  service 
at  Wibaux,  Montana,  a  full  investigation  of  all  the  matters 
and  things  involved  having  been  had,  including  public  hear- 
ing at  Wibaux,  Montana,  April  30th,  1924,  and  the  Com- 
mission having  this  day  filed  of  record  a  report  containing 
its  findings  and  conclusions  herein,  which  report  is  hereby 
made  a  part  of  this  order,  and  now  the  Commission  being 
duly  advised  in  the  premises. 

IT  IS  THEREFORE  ORDERED  That  the  complaint  of 
the  Citizens'  Committee  of  Wibaux,  Montana,  be  and  the 
same  is  hereby  sustained. 

IT  IS  FURTHER  ORDERED  That  the  Eastern  Montana 
Light  and  Power  Company  shall,  on  or  before  June  20th, 
1924,  file  with  this  Commission,  a  new  tariff  to  be  known 
and  numbered  as  Tariff  No.  4,  of  the  Eastern  Montana  Light 
and  Power  Company,  embodying  rates  for  electric  service 
at  Wibaux,  Montana,  which  shall  be  in  all  respects  for  gen- 
eral lighting  and  appliance  service  (metered)  and  for  heat- 
ing and  cooking  and  appliance  service,  the  same  as  is  now 
in  force  and  affect  at  Beach,  North  Dakota,  to-wit: 

Commercial     Lighting 

First     50   K\v.    PTr 20c    per  K\v.  Hr. 

Next     50  Kw.    Hr ISc   per  Kw.  Hr. 

Next   100   Kw.    Hr 16c   per  Kw.  Hr. 

All   Over   200   Kw.    Hr 15c   per  Kw.  Hr. 

l>iscount:    Less  10%   for   payment  by   10th  of  the   month. 
Minimum   Bill:    $1.25   per   month. 

Heating    and    Cooking 

First    50    Kw.    Hr 8c  per  Kw.   Hr. 

All    over   50    Kw.    Hr 6c  per  Kw.    Hr. 

Discount:    Less    5%    for   payment   by    10th   of   the    month. 
Minimum   Bill:    $1.25   per    month. 

Street    Lighting 
Any    quantity    15c    per    Kw.    Hr.     Net 

Power  service  rates   shall   remain   as  present. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of 
the  parties  hereto  and  that  the  same  shall  be  in  full  force 
and  effect  forthwith  according  to  its  terms. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF  THE  BIL- 
LINGS  GAS   COMPANY   FOR   AN   INCREASE    IN 
RATES  CHARGED  FOR  GAS  SERVICE  IN 
BILLINGS,  MONTANA. 
AND 
IN    THE    MATTER    OF    AN    INVESTIGATION    BY    THE 
PUBLIC  SERVICE  COMMISSION  OF  MONTANA  INTO 
THE  BUSINESS  AND  AFFAIRS  OF  THE  GALLA- 
TIN NATURAL  GAS  COMPANY. 

(Docket  No.  837.     Report  and  Order  No.  1391). 

(Hearing  Aug.  4th,   1924.     Decided,  October  30,   1924) 

(P.  U.  R. ) 

Natural  Gas — Valuation — Rate — Returns. 

Where  it  is  clearly  established  that  a  corporation  operating  a 
natural  gas  utility  is  not  receiving  8  per  cent  upon  a  rate  base 
fixed  by  the  Public  Service  Commission  of  Montana,  and  that  its 
affairs  are  efficiently  and  prudently  managed,  rates  will  be  advanced 
to  enable   such   corporation   to   recruit   such   8    per   cent  return. 

Application  by  the  Billings  Gas  Company  for  an  in- 
crease in  its  rates  for  gas  service  furnished  in  the  City 
of  Billings,  Montana. 

Inquiry  by  the  Public  Service  Commission,  upon  its 
initial  motion,  into  the  business  and  affairs  of  the  Gallatin 
Natural  Gas  Company,  a  carrier  of  natural  gas,  in  so  far 
as  the  same  are  related  to  said  Billings  Gas  Company. 

Appearances:  A.  N.  Gee,  Snell  &  Arnott,  for  the  Bil- 
lings Gas  Company  and  for  the  Gallatin  Natural  Gas  Com- 
pany; William  V.  Beers,  Mayor,  M.  J.  Lamb,  City  Attor- 
ney, for  the  City  of  Billings,  Montana;  E.  G.  Toomey,  for 
the  Commission. 

Before:     The  Commission,  en  banc,  at  Billings. 

By  the  Commission :  On  September  19th,  1923,  the  Com- 
mission concluded  an  inquiry  into  the  reasonableness  of  the 
rates  charged  by  the  Billings  Gas  Company  for  gas  service 
in  the  City  of  Billings,  Montana.  The  inquiry  was  initiated 
by  a  complaint  filed  by  the  municipal  corporation  of  Billings, 
and  this  complaint  was  in  turn  opposed  by  the  application  of 
the  company  for  an  increase  in  rates.  After  a  lengthy  re- 
view of  the  case,  the  Commission  dismissed  the  complaint 
of  the  City  of  Billings  for  reduced  rates  and  denied  the 
application  of  the  gas  company  for  an  increase  in  rates.  At 
the  same  time  the  rates  then  in  force  were  continued  on 
further  trial  for  a  period  of  six  months,  from  February 
19th,   1924. 
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Within  three  months  after  the  former  decision,  the 
company  filed  a  petition  for  re-hearing,  alleging  that  the 
rates  and  charges  fixed  in  said  former  report  and  order  were 
unlawful  and  unreasonable.  Specifically,  it  was  pointed  out 
that  the  rate  base  established  by  the  commission,  namely, 
the  sum  of  $589,757.00,  stated  a  figure  some  $382,323.67, 
under  the  true  value  of  the  property  for  rate  making  pur- 
poses; that  the  commission's  calculations  for  depreciation, 
overhead,  working  capital,  operating  expenses  and  annual 
revenue  requirements  greatly  prejudiced  the  company  and 
resulted  in  a  showing  of  net  earnings  not  supported  by  the 
facts;  that  the  commission  erroneously  disallowed  any  claim 
for  going  concern  value;  and  that  the  rate  of  return  of  6.1 
per  cent  was  unjust  and  contrary  to  law.  No  protest  was 
ever  received  from  the  City  of  Billings  against  the  former 
report  and  order  and  that  municipal  corporation  did  not 
commence  any  action  in  the  courts  looking  to  the  vacation 
or  modification  of  the  report  and  order.  Under  these  cir- 
cumstances and  against  the  further  protest  of  the  company, 
the  commission  ordered  a  rehearing,  not  of  the  question  of 
valuation,  but  on  the  question  of  a  fair  return  without  dis- 
turbing the  valuation  theretofore  made,  and  in  addition,  the 
commission  determined  to  make  a  thorough  investigation 
into  the  business  and  affairs  of  the  Gallatin  Natural  Gas 
Company  at  the  same  time,  to  discover  whether  or  not  that 
corporation,  by  its  charges  to  the  Billings  Gas  Company,  was 
absorbing  an  unjust  and  unfair  revenue.  The  latter  inves- 
tigation was  undertaken  without  prejudice  to  the  conten- 
tion of  the  Gallatin  Company  that  it  is  not  a  public  utility. 

The  prior  case  did  not  present  the  question,  and  hence 
we  were  not  called  upon  to  determine,  whether  the  Gallatin 
Natural  Gas  Company  is  a  public  utility  within  the  meaning 
of  Section  3881,  Revised  Codes,  Montana,  1921.  We  took 
pains  then  to  say,  however,  that  it  seemed  clear  "that  the 
pipe  line  company  is  not  an  interstate  carrier,  and  that  if  a 
condition  of  interstate  commerce  exists,  it  comes  about  by 
means  of  the  transmission  of  the  gas  from  the  producing 
wells  in  Wyoming  to  the  pipe  line  company  in  Montana,  by 
oil  producing  companies,  not  subject  to  our  jurisdiction." 
Upon  re-investigation  of  the  facts,  and  the  applicable  law,  we 
ure  satisfied  that  assertion  of  jurisdiction  by  us  over  the 
pipe  line  carrier  cannot  be  successfully  challenged  on  the 
ground  that  the  latter  is  engaged  in  interstate  commerce. 
Missouri,  ex  rel,  Barrett  vs.  Kansas  Natural  Gas  Company, 
decided  by  the  Supreme  Court  of  the  United  States,  on  May 
26th,  1924,  is  the  last  case  wherein  the  subject  is  considered. 
Therein  reference  is  made  to  the  prior  decisions  of  that 
court  upon  the  same  subject.     Investigation  of  the  facts  in 


678  MONTANA     UTILITIES     REPORTS 

each  of  the  cases  clearly  discloses  that  the  carrier  company 
successfully  resisted  state  control  because  its  lines  were, 
physically,  interstate  in  character  and  it  was  actually  trans- 
porting across  state  lines.  In  the  instant  case,  the  lines  of 
the  Gallatin  Company,  the  carrier,  do  not  tranverse  any 
state  line.  The  gas  from  the  Wyoming  fields  is  carried  to 
a  meter  house  of  the  Gallatin  Company,  on  the  Montana 
side  of  the  Montana-Wyoming  boundary  by  producing  oil 
companies.  The  interstate  movement  is  accomplished  by 
these  producing  companies  and  the  Gallatin  Company  does 
not,  directly,  or  indirectly,  participate  in  the  interstate  move- 
ment. The  carrier  receives  the  gas  in  Montana,  transports 
the  gas  in  Montana  and  sells  it  in  Montana.  We  note  that 
the  Gallatin  Company  has  never  taken  any  exception  to  our 
statement  that  it  is  not  an  interstate  carrier. 

However  this  may  be,  all  public  utilities  are  not  subject 
to  the  jurisdiction  of  this  Commission,  and  the  further  in- 
quiry must  be  answered,  namely,  is  the  Gallatin  Natural 
Gas  Company,  a  public  utility  subject  to  our  regulation? 
Neither  of  these  questions  can  be  conclusively  answered  by 
the  Commission,  and  for  that  reason  we  propose  to  institute 
appropriate  proceedings  in  the  courts  to  determine  whether 
or  not  the  Gallatin  Company  is  subject  to  our  regulation. 
If  it  is,  that  fact  will  make  very  material  differences  in  the 
treatment  of  gas  rates  for  service  at  Billings  and  other 
cities.  And  it  must  be  understood  that  the  conclusions  and 
directions  herein  arrived  at  will  not  endure  beyond  the 
time  when  these  questions  are  finally  determined  by  the 
Supreme  Court. 

The  instant  record  is  confined  to  a  consideration  of 
the  reasonableness  of  existing  rates  for  service  within  the 
City  of  Billings  and  the  territory  immediately  adjacent  to 
that  city.  The  rate  base  heretofore  established  by  the  Com- 
mission in  the  sum  of  $589,757.00,  is  not  impeached  or  af- 
fected by  anything  appearing  in  the  instant  record.  While 
the  company  criticizes  it  because  no  allowance  is  made  for 
going  concern  value,  and  criticizes  our  allowance  for  expendi- 
ture because  we  do  not  provide  for  amortization  of  the  arti- 
ficial gas  plant,  the  criticism  does  not  furnish  any  proof 
to  satisfy  the  alleged  deficiencies,  and  we  do  not  feel  obliged 
to  make  calculations  in  support  of  property  elements  when 
the  proponents  of  such  elements  do  not  present  evidence  in 
confirmation  of  their  existence,  or  dealing  with  their  proper 
treatment.  In  the  former  order  we  found,  using  the  year 
1923  as  a  basis,  that  the  amount  available  for  net  return 
in  1924  would  give  the  company  substantially  6.1  per  cent 
on  the  rate  base  of  $589,757.00.  An  analysis  of  monthly 
earnings   during  1924,   confirms   the   calculations   made   and 
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shows  that  present  rates  are  yielding  the  Billings  Gas  Com- 
pany, for  service  in  Billings,  about  6.1  per  cent  on  the 
property  devoted  to  the  public  service  in  that  locality.  Suf- 
ficient time  has  now  elapsed  to  demonstrate,  conclusively, 
the  effect  of  present  rates.  Manifestly,  they  are  not  re- 
cruiting an  adequate  return  either  within  the  decisions  of  the 
Supreme  Court  of  the  United  States  or  within  the  principles 
governing  that  subject  as  enunciated  by  this  Commission. 
The  company  is  entitled  to  earn  at  least  eight  (8)  per  cent, 
and  to  that  end  we  shall  prescribe  a  schedule  of  rates  calcu- 
lated to  yield  in  the  neighborhood  of  eight  (8)  per  cent  on 
the  rate  base  heretofore  adopted.  This  schedule  is  to  re- 
main in  effect  until  the  further  order  of  the  Commission, 
but  in  any  event  for  no  longer  a  time  than  will  be  necessary 
to  make  a  basic  readjustment  if  the  courts  shall  finally  de- 
termine that  the  Gallatin  Company  is  a  public  utility  subject 
to  our  jurisdiction. 

While  it  is  not  possible,  for  the  reasons  made  to  appear 
in  Benjamin,  et  al.  vs.   Great  Northern   Utilities   Company, 

17  M.  U.  R. ,  P.  U.  R.  1924-B,  705,  to  compare  the 

reasonableness  of  rates  for  any  given  utility,  by  rates  estab- 
lished for  another  utility,  we  have,  as  a  matter  of  general 
information,  made  investigation  into  rates  for  natural  gas  in 
sections  of  the  United  States  where  that  commodity  is  em- 
ployed for  domestic  use.  In  17  communities  in  Pennsylvania 
the  rates  range  from  47  cents  per  thousand  cubic  feet  to  70 
cents  per  thousand  cubic  feet,  or  an  average  of  59  cents  per 
thousand  cubic  feet;  in  86  communities  in  Kansas,  the  rates 
range  from  35  cents  per  thousand  cubic  feet  to  80  cents  per 
thousand  cubic  feet,  with  an  average  of  61  cents  per  thous- 
and cubic  feet ;  and  in  ten  communities  in  Wyoming  the  rates 
range  from  45  cents  per  thousand  cubic  feet  to  60  cents 
per  thousand  cubic  feet,  with  an  average  of  57  cents  per 
thousand  cubic  feet.  Of  course  all  of  these  figures  refer  to 
the  initial  consumption  charge  after  the  minimum  charge  is 
satisfied.  From  these  figures  it  will  be  readily  seen  that 
Billings  customers  enjoy  a  natural  gas  service  at  rates  lower 
than  those  obtaining  in  more  thickly  settled  parts  of  the 
country  where  consumption  is  not  only  heavier  and  over 
head  charges  accordingly  reduced,  but  also  in  regions  where 
gas  wells  are  located  much  nearer  the  consuming  areas,  than 
the  gas  at  Billings.  Indeed  many  schedules  in  territory  east 
of  the  Mississippi  provide  one  set  of  rates  for  local  gas  and 
another  for  pipe-line  gas.  In  Wyoming  minimum  charges 
are  much  higher  than  in  Montana.  An  appropriate  order 
will  be  entered. 
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ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  Building  at  Helena, 
on  Monday,  October  30th,  1924,  commencing  at  10  o'clock 
a.  m.,  present  Chairman  Dennis  and  Commissioners  Boyle 
and  Ross,  there  came  before  the  Commission  for  final  appro- 
priate action  all  and  singular  the  matters  contained  in 
Docket  No.  837  in  re  Billings  Gas  Rates,  and  the  Commis- 
sion having  made  a  full  and  complete  investigation  into  the 
issues  herein  and  conducted  public  hearing,  whereat  all  in- 
terested persons  participated  or  had  opportunity  to  partici- 
pate, and  the  Commission  having  this  day  filed  of  record  its 
report  containing  its  findings  herein  which  report  is  hereby 
referred  to  and  of  this  order  made  a  part,  and  now  the 
Commission  being  duly  advised  in   the  premises. 

IT  IS  ORDERED  That  the  Billings  Gas  Company  shall, 
commencing  at  midnight  on  the  first  day  of  November,  1924, 
apply  the  following  schedule  of  rates  and  charges  for  all 
gas  service  by  it  rendered  within  the  City  of  Billings  and  its 
environs,  to-wit: 

First  2,000   cu.    ft.    at   62^c   per  thousand  cubic   feet 

per  thousand  cubic   feet 

per  thousand  cubic  feet 

per  thousand  cubic  feet 

per  thousand  cubic   feet 

per  thousand  cubic   feet 

per   thousand  cubic  feet 

per  thousand  cubic   feet 

per  thousand  cubic   feet 


IT  IS  FURTHER  ORDERED  That  the  above  schedule 
shall  supplant  and  supersede  all  schedules  now  in  force  and 
effect  and  that  the  same  shall  be  and  constitute  the  only 
legal  charge  for  service  rendered  by  the  Billings  Gas  Com- 
pany in  the  territory  aforesaid  and  that  the  same  shall  re- 
main in  full  force  and  effect  as  such  legal  charge  until  the 
further  order  of  the  Commission. 

IT  IS  FURTHER  ORDERED  That  the  practice  hereto- 
fore in  vogue  of  exacting  a  penalty  for  failure  to  pay  bills 
on  or  before  the  10th  day  of  each  and  every  month  shall 
be  and  the  same  is  hereby  abrogated  and  annulled. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 


Next 

9S.000   cu.    ft. 

at 

52c 

Next 

100,000   cu.    ft. 

at 

47c 

Next 

100,000   cu.    ft. 

at 

42c 

Next 

100,000   cu.    ft. 

at 

37c 

Next 

100,000  cu.    ft. 

at 

32c 

Next 

100,000   cu.    ft. 

at 

27c 

Next 

400,000   cu.    ft. 

at 

22c 

Next 

1,000,000   cu.    ft. 

at 

17c 

Minimum  charge   $1.25 

No    Discount. 
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MONIDAH  TRUST  VS.  NORTHERN  PACIFIC   RAILWAY 
COMPANY  AND  CITY  OF  LIVINGSTON 

(Docket  No.  873.     Report  and  Order  No.   1392) 
(Hearing  Oct.  7,  1924.     Decided  November  7,  1924.) 

(P.   U.  R. ) 

Municipal  Utility — Water  Rates — Cost  of  Service — Industrial  Customer, 

Where  it  is  shown  that  the  cost  per  thousand  gallons  of  delivering 
water  to  customers,  by  a  municipal  utility  is  7.9  cents  per  M  gallons, 
and  that  such  utility  is  actually  selling  water  to  a  railroad  corpora- 
tion at  2.75  cents  per  M  gallons,  the  contract  between  the  utility  and 
the  railroad  corporation  was  condemned  as  discriminatory  by  the 
Commission  and  the  utility  required  to  establish  a  scale  of  industrial 
water  rates  whereby  the  railroad  company  and  other  industrial  com- 
panies will  be  required  fully  to  discharge  all  costs  of  service  to  such 
customers. 

Complaint  by  Monidah  Trust,  a  corporate  taxpayer  in 
the  City  of  Livingston,  Montana,  against  the  Northern 
Pacific  Railway  Company,  as  a  preferred  customer  of  the 
City  of  Livingston,  Montana,  and  the  City  of  Livingston, 
Montana,  as  the  owner  and  operator  of  the  municipal  water 
utility;  discrimination  removed  and  reasonable  and  non-dis- 
criminatory rates  ordered. 

Appearances:  James  E.  Murray,  J.  Bruce  Kremer,  for 
complainant  V.  C.  Miller,  City  Attorney,  for  defendant  City 
of  Livingston;  Gunn,  Rasch  &  Hall,  for  defendant  Northern 
Pacific  Railway  Company;  E.  G.  Toomey,  for  the  Commis- 
sion. 

Before:  The  Commission,  en  banc,  at  Livingston. 

By  the  Commission:  After  necessary  formal  allegations, 
complainant,  a  corporate  taxpayer  in  the  City  of  Livingston, 
Montana,  alleges  that  on  or  about  the  18th  day  of  February, 
1919,  the  city  as  the  proprietor  of  a  municipal  water  utility 
entered  into  a  contract  with  the  defendant  railway  company 
whereby  it  agreed  to  sell  and  deliver  to  said  company  all  the 
water  which  it  might  need  in  the  conduct  of  its  business  in 
and  at  the  City  of  Livingston  and  said  railway  company 
agreed  to  take  and  pay  for  not  less  than  one  hundred  twenty 
million  gallons  of  water  per  year,  at  a  rate  of  2%  cents  per 
thousand  gallons ;  that  the  water  pumped  and  annually  sold 
to  said  railway  company  amounts  to  approximately  two 
hundred  million  gallons  per  year  and  constitutes  approxi- 
mately one-third  of  the  total  amount  of  water  pumped  by 
the  municipal  plant;  that  said  municipal  plant  is  operated 
at  an  annual  loss  of  approximately  $10,000.00  per  year;  that 
the  cost  of  pumping  and  furnishing  water  to  the  customers 
of   the   municipal   utility    is   approximately   eight   cents   per 
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thousand  gallons  and  that  the  furnishing  of  water  to  the 
Northern  Pacific  railway  at  the  rate  of  2%  cents  per  one 
ihousand  gallons  results  in  an  actual  loss  under  the  contract 
of  nearly  $10,000.00  per  year  and  in  unjust  discrimination 
to  other  customers  and  in  unjust  and  unfair  exaction  from 
taxpayers  of  monies  necessary  to  make  good  such  defi- 
ciencies. 

The  defendants  appear  separately.  The  city  admits 
the  execution  of  the  contract,  denies  the  figures  set  up  by 
complainant  and  alleges  in  lieu  thereof,  certain  figures, 
among  others  that  there  is  an  annual  profit,  exclusive  of  de- 
preciation of  approximately  $2,200.00  per  year  for  plant 
operations  as  a  whole;  that  the  cost  of  operation,  including 
interest  on  bonded  indebtedness  and  depreciation,  amounts 
to  aproximately  $44,000.00  per  year,  against  which  annual 
revenues  amounting  to  about  $41,000.00  are  recruited.  The 
city  confesses  that  its  contract  with  the  Northern  Pacific 
was  never  approved  by  the  Commission,  and  further  that 
it  has  never  submitted  a  schedule  of  industrial  metered  rates 
for  the  Commission's  approval.  Lastly,  the  city  alleges  that 
the  rate  to  the  Northern  Pacific  Railway  Company  should 
be  increased  "to  such  a  point  as  will  take  care  of  its  portion 
of  the  loss  sustained  annually  by  the  operation  of  said 
municipal  water  plant,"  and  tenderes  a  schedule  of  indus- 
trial metered  rates  for  approval  by  the  Commission.  The 
defendant  railway  company,  by  its  answer  admits,  sub- 
stantially, the  material  fact  allegations  of  the  complaint 
and  sets  up  that  prior  to  the  18th  of  February,  1919,  the 
railway  company  had  a  contract  with  plaintiff  to  furnish 
to  it  water  at  the  rate  of  2.75  cents  per  one  thousand  gal- 
lons. Further,  "that  after  the  City  of  Livingston  installed 
its  municipal  water  works  said  city  offered  to  furnish  to 
said  railway  company  and  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads,  then  operating  said  railway  system,  wa- 
ter from  said  municipal  plant  at  the  same  rate  that  the  rail- 
way company  had  been  getting  water  from  the  water  works 
of  plaintiff;  that  the  railway  company  then  was,  and  is 
now,  a  heavy  taxpayer  in  the  City  of  Livingston  and  desir- 
ing to  assist  the  city  in  the  operation  of  its  plant,  and  to 
put  it  upon  a  self-supporting  basis  and  to  avoid  the  payment 
of  taxes  to  meet  any  possible  deficit  in  the  operation  there- 
of, the  railway  company  and  said  Walker  D.  Hines,  as  Di- 
rector General  of  Railroads,  accepted  said  offer  of  the  city 
and  on  the  18th  day  of  February,  1919,  entered  into  a  con- 
tract with  the  City  of  Livington,  which  contract  fixed  the 
rate  at  2.75  cents  per  one  thousand  gallons  for  all  water 
used  and  provided  that  the  railway  company  and  said 
Walker  D.  Hines  should  pay  at  that  rate  for  at  least  120,- 
000,000  gallons  per  year,  whether  actually  used  or  not;  that 
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said  contract  in  so  far  as  it  relates  to  Walker  D.  Hines,  as 
Director  General  of  Railroads,  terminated  upon  the  termi- 
nation of  federal  control  of  the  railroads."  The  railway 
company  makes  the  claim  that  the  operating  expenses  of  the 
municipal  plant  would  be  substantially  the  same  whether 
or  not  the  city  furnishes  water  to  the  railway  company, 
and  in  this  connection  alleges  that  it  has  cost  the  city 
2.047  cents  per  one  thousand  gallons  to  furnish  water  for 
the  year  ended  April  30th,  1924,  a  figure  arrived  at  by  com- 
puting the  cost  of  electric  current  for  pumping  at  1.617 
cents  per  thousand  gallons  and  supplies  to  furnish  the  rail- 
way company  with  water  at  .430  cent  per  thousand  gallons. 

Facts  of  record  are  comparatively  simple.  It  is  true 
that  the  contract  referred  to  was  executed  and  that,  apart 
from  illegality  for  failure  to  comply  with  Chapter  52,  Laws 
1913,  it  is  in  full  force  and  effect  and,  as  a  practical  matter, 
it  has  governed  the  relations  of  the  city  as  the  proprietor  of 
a  municipal  water  utility  and  of  the  Northern  Pacific  Rail- 
way as  a  customer  of  that  utility.  This  Commission  allowed 
the  contract  to  be  filed  with  it,  but  it  has  never  affirmative- 
ly approved  or  disapproved  of  it.  This  course  of  action  was 
taken  on  representations  made  by  the  officers  of  the  City 
of  Livingston,  that  the  rate  had  been  carefully  constructed 
to  meet  the  requirements  of  a  reasonable  rate  for  the  service 
of  the  municipal  water  utility  and  that,  as  such,  it  was  en- 
titled to  be  tested  in  actual  operation.  The  rate  has  now 
enjoyed  a  more  extended  life  than  its  results  have  justified. 

This  is  evident  by  a  careful  study  of  its  application  to 
operations  for  any  annual  period  or  any  given  twelve  months 
period  subsequent  to  its  filing.  For  present  purposes,  how- 
ever, it  will  suffice  to  demonstrate  its  effect  on  operations 
for  the  year  ended  April  30th,  1924.  The  report  of  the 
municipal  corporation  for  the  year  ended  April  30th,  1924, 
shows  plant  investment  of  $280,579.65,  against  which  there 
are  fixed  interest  charges  of  $11,050.00.  It  appears  that 
there  were  566,272,000  gallons  of  water  pumped  for  con- 
sumption at  a  cost  of  $19,314.35,  or  approximately  3.4  cents 
per  thousand  gallons  for  pumping;  of  $229.58  or  approxi- 
mately .0004  cents  for  distribution  expenses;  $1,491,00,  ap- 
proximately .02  cents  per  thousand  gallons  for  commercial 
expenses;  $4,936.95  or  aproximately  .0087  cents  per  thous- 
and gallons  for  general  expenses,  while  undistributed  items 
total  $781.18,  or  a  cost  per  thousand  gallons  of  .0014  cents. 
These  direct  charges  for  operating  expenses  amount  to 
$26,753.07,  or  approximately  4.7  cents  per  thousand  gallons. 
The  city  has  set  up  a  total  of  $6,600.00  annually  for  depre- 
ciation. This  is  the  composite  figure  taken  from  percent- 
ages  against   each   type   of   equipment;   this    represents    an 
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annual  charge  of  .0117  cents  per  thousand  gallons.  To  this 
must  be  added  a  reserve  for  contingencies  and  bad  debts,  in 
the  amount  of  $300.00,  making  a  total  operating  expense, 
including  depreciation  of  $33,653.07,  or  a  cost  of  approxi- 
mately six  cents  per  one  thousand  gallons.  Operations  for 
the  year  ended  April  30th,  1924,  left  a  gross  profit  of  $7,- 
791.00,  against  which  the  bonded  interest  charge  of  $11,- 
050.00  would  result  in  the  approximate  loss  of  $2,700.00, 
viewing  plant  operations  from  a  strictly  private  commercial 
standpoint.  Computing  the  cost  per  thousand  gallons  on 
all  the  foregoing  items  plus  the  interest  charge,  we  arrive 
at  a  cost  per  thousand  gallons  to  the  city  of  7.9  cents.  While 
there  is  some  difference  of  opinion  with  respect  to  the  exact 
cost  per  thousand  gallons,  the  above  figure  is  substantially 
correct  and,  indeed,  is  not  impeached  by  anything  in  this 
record. 

The  Commission  has  had  occasion  in  the  past  to  deal 
with  the  principles  which  govern  the  construction  of  rates 
for  municipal  water  utilities.  In  two  cases,  in  Re  Chinook 
Water  Rates,  15  M.  U.  R.,  358  and  Cavanaugh  vs.  Whitefish 
Municipal  Utility,  15  M.  U.  R.  438;  P.  U.  R.  1922-E,  198, 
the  subject  was  extensively  examined.  We  there  indicated 
that  whether  a  city  shall  operate  a  municipal  water  utility 
at  a  profit  depends  chiefly  upon  two  considerations ;  first, 
rates  for  water  service  must  be  reasonable  within  the 
determination  of  this  Commission,  and  second,  within  the 
limitation  of  reasonable  rates,  the  public  policy  to  be  pur- 
sued in  conducting  the  utility's  affairs.  Ordinarily,  of  course, 
a  municipality  is  satisfied  with  a  less  return  than  would 
be  fair  to  a  private  concern,  but  after  a  plant  has  been  in- 
stalled or  before,  the  city  may  determine  that  it  is  best  to 
operate  on  a  profit-making  basis,  and  it  is  entitled,  if  it 
so  desires,  to  earn  a  return  upon  the  fair  value  of  the  plant 
commensurate  with  what  would  be  reasonable  in  the  case 
of  a  private  corporation,  this  return  being  for  the  benefit  of 
the  public.  There  are  three  modes  of  operation  followed  in 
this  state  at  the  present  time:  (a)  Bare  living  policy, 
whereby  rates  are  constructed  to  cover  all  legitimate  operat- 
ing expenses  and  depreciation,  but  no  other  elements  of 
cost.  Bond  interest  and  amortization  of  bond  indebtedness 
are  provided  for  by  tax  levy,  (b)  Service  at  cost  policy, 
whereby  rates  are  constructed  to  cover  all  legitimate  operat- 
ing expenses,  depreciation  and  in  addition,  interest  on  bonds 
issued,  or  if  bonds  are  amortized,  interest  at  the  going  rate 
for  municipal  borrowings  on  the  fair  value  of  the  plant,  and 
(c)  Service  for  profit  policy,  whereby  rates  are  to  be  con- 
structed to  cover  all  legitimate  operating  expenses,  depre- 
ciation, bond  interest,  and  in  addition,  a  percentage  of  re- 
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turn  on  the  fair  value  of  the  property  representing  the 
difference  ordinarily  between  the  interest  rate  being  paid 
and  such  rate  as  would  be  a  fair  return  on  the  fair  value  of 
the  same  plant  privately  owned.  This  is  only  a  marginal 
rate  above  a  reasonable  interest  allowance.  Capital  for  the 
plant  must  not  be  furnished  through  water  rates.  It  is  to 
be  provided  by  the  municipal  corporation  as  an  investor 
and  the  municipal  corporation  should  look  upon  its  plant  as 
a  business  enterprise  and  so  manage  it  that  it  will  return 
legitimate  operating  expenses,  depreciation  and  bond  inter- 
est in  lieu  of  fair  return,  or,  a  fair  return  in  lieu  of  bond 
interest. 

Of  course,  we  must  recognize  that,  in  the  case  of  the 
larger  consumers  and  particularly  in  the  case  of  this  de- 
fendant company,  it  does  not  cost  as  much  per  thousand  gal- 
lons to  furnish  it  with  several  millions  of  gallons  of  water 
as  it  does  to  furnish  a  single  householder  per  thousand  gal- 
lons, with  a  small  quantity  of  water.  Overhead  costs  thin 
out  in  the  case  of  the  largest  consumers.  But  the  rate  which 
is  tendered  by  the  city  is  not,  necessarily,  constructed  on  a 
reasonable  or  non-discriminatory  basis.  It  is  proposed  on 
the  naked  theory  that  because  defendant  uses  approximately 
one-third  of  the  total  water  supply  of  the  municipal  plant, 
it  should  be  responsible  for  approximately  one-third  of  that 
plant's  operations.  This  is  not  true  and  cannot  be  true, 
for  there  is  no  invariable  relation  between  consumption  and 
operating  losses.  Those  that  consume  the  most  may  occas- 
ion the  greater  loss  or  vice  versa.  The  only  safe  principle 
on  which  to  prescribe  these  rates  is  that  followed  in  the 
case  of  all  like  utilities,  but  until  we  have  had  a  metered 
trial  of  that  utility's  rate,  or  any  other,  we  can  not  prescribe 
a  schedule  with  any  reasonable  assurance  of  the  fairness. 
We  will,  however,  give  the  city's  rate  a  fair  trial,  on  metered 
consumption. 

Since  the  hearing  in  this  case  the  Commission  has  made 
an  independent  investigation,  and  finds,  among  other  things, 
that  the  City  of  Livingston  is  now  installing  a  new  pump 
for  the  water  utility,  with  rated  capacity  of  a  million  gal- 
lons per  day  of  twenty-four  hours.  It  plainly  appears  that 
this  pump  is  necessary  to  meet  the  demands  upon  the  mu- 
nicipal plant,  and  its  installation  is  strongly  indicative  of  the 
fact  that  the  water  being  furnished  to  the  Northern  Pacific 
should  not  be  regarded  as  surplus  water  to  be  disposed  of 
at  any  price,  short  of  actual  loss. 

The  record  presents  considerable  testimony  respecting 
consumption  by  other  large  users  of  water,  particularly  ho- 
tels and  laundries.  Much  of  the  testimony  is  pure  specula- 
tion arising  from  the  fact  that  there  is  no  metered  measure- 
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merit  of  water  furnished  such  large  consumers.  This  is  an 
unfortunate  condition  which  should  be  remedied  by  the  city 
without  delay.  Meters  provide  the  only  reasonable  means  of 
measuring  consumption  and  determining  whether  a  given 
customer  or  a  given  use  is  bearing  its  proportionate  share 
of  the  cost.  Meters  are  properly  a  capital  investment,  and 
the  Commission  allows  a  fair  return  on  their  fair  value. 
The  City  of  Livingston  will  be  required  to  meter  all  its  large 
customers  in  the  order  consequent  on  this  report,  and  here- 
after entered. 


ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  at  Helena,  Montana,  on 
the  7th  day  of  November,  1924,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  there  came  before  the 
Commission  for  appropriate  action  the  complaint  of  the  Mon- 
idah  Trust  against  the  City  of  Livingston,  Montana,  and 
the  Northern  Pacific  Railway  Company,  Docket  No.  873, 
and  the  Commission  having  made  full  and  complete  investi- 
gation of  all  the  matters  and  things  therein  involved  and 
having  conducted  public  hearing,  whereat  all  interested 
parties  participated  or  had  opportunity  to  participate  and 
the  Commission  having  this  day  filed  of  record  its  report 
herein,  which  is  hereto  attached  and  of  this  order  made  a 
part,  and  now  the  Commission  being  duly  advised  in  the 
premises, 

IT  IS  ORDERED  That  the  following  schedule  of  water 
rates  shall  govern  the  consumption  of  water  in  the  cases 
mentioned  below  and  water  sold  by  the  municipal  utility 
of  Livingston,  Montana,  from  an  after  the  1st  day  of  De- 
cember, 1924,  until  the  further  order  of  the  Commission: 
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IT  IS  FURTHER  ORDERED  That  the  City  of  Living- 
ston, Montana,  as  the  proprietor  of  a  municipal  water  util- 
ity shall  on  or  before  the  1st  day  of  January,  1924,  install 
accurate  and  approved  water  meters  upon  the  premises  of 
each  of  the  customers  of  the  municipal  utility  using  in  ex- 
cess of  two  million  gallons  of  water  per  month. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  on  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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CITIZEN'S   COMMITTEE    OF   WEST   GREAT   FALLS   VS. 
MONTANA  POWER  COMPANY 

(Docket  No.  866.     Report  and  Order  No.  1394.) 
(Hearing  April  14,  1924.    Decided  November  7,  1924.) 

p.  u.  R. .) 

Street   Railways— City    Areas    Not    Served— Extensions— Jurisdiction    of 
Commission : 

1.  The  Public  Service  Commission  of  Montana  is  without 
jurisdiction  to  compel  a  corporation  operating  a  state  railway 
to  extend  its  lines  into  an  area  of  a  city  not  served,  or  pro- 
fessed   to    be    served,    by    such    corporation. 

Street   Railways — City    Areas    Not    Served — Extensions— Jurisdiction    of 
Coin  mission : 

2.  Under  Section  3899  R.  C.  M.  1921,  the  Commission  has 
power  to  "substitute"  for  deficiencies  "such  other  regula- 
tions, measurements,  practices,  service  or  acts  and  make  such 
order  relating  thereto  as  may  be  just  and  reasonable."  The 
power  to  effect  a  substitute  for  a  given  service  necessarily 
excludes   power   to   add   a   service. 

Petition  by  a  committee  of  citizens  representing  resi- 
dents and  street  car  users  of  West  Great  Falls,  Montana,  for 
an  order  of  the  Commission,  compelling  defendant  company 
to  extend  its  street  car  lines  to  West  Great  Falls,  Montana; 
denied. 

Appearances:  Frank  Polutnik,  Jr.,  for  petitioners;  L.  0. 
Evans,  Cooper,  Stevenson  &  Hoover,  for  the  defendant  com- 
pany; E.  G.  Toomey,  for  the  Commission. 

Before:     The  Commission,  en  banc,  at  Great  Falls. 

By  the  Commission:  By  petition  filed  with  the  Com- 
mission, a  citizens'  committee  representing  residents  and 
car  users  of  an  area  generally  designated  as  the  West  Side, 
within  the  limits  of  the  municipal  corporation  of  Great 
Falls,  Montana,  seeks  an  order  of  the  Commission  requiring 
the  defendant  company,  which  operates  a  street  railway 
in  Great  Falls  to  extend  its  line  of  street  railway  to  serve 
the  area  designated.  After  issues  framed,  the  case  went 
to  a  public  hearing  in  Great  Falls  and  considerable  testi- 
mony was  developed  by  petitioners  and  protestants. 

The  case  must  be  disposed  of  without  consideration  of 
the  merits  involved  for  the  simple  reason  that  the  Public 
Service  Commission  of  Montana  is  without  any  jurisdiction, 
right  or  power  to  compel  defendant  company  to  extend  its 
lines  of  street  railway  in  accordance  with  petitioners'  de- 
mand. The  act  creating  this  commission  is  the  charter  of 
its   powers   and   unless   authority   to   compel   street   railway 
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extensions  is  given  by  the  express  terms  of  the  act,  or  nec- 
essarily or  directly  implied  from  the  general  provisions  found 
therein,  the  commission  can  not  and  must  not  respond  to 
the  demand  made.  The  only  suggestion  is  that  such  power 
is  found  in  Section  3899  of  the  Revised  Codes  of  Montana, 
1921,  where  it  is  provided  that  after  a  hearing  the  Commis- 
sion shall  have  power  to  "substitute"  for  deficiencies  "such 
other  regulations,  measurements,  practices,  service  or  acts, 
and  make  such  order  relating  thereto  as  may  be  just  and 
reasonable."  The  power  to  effect  a  substitute  for  a  given 
service  necessarily  excludes  power  to  add  a  service.  The 
first  comprehends  a  change,  shift  or  improvement  within 
an  area  already  served,  the  latter,  penetration  into  and  pro- 
vision for  service  in  a  new  area  or  area  without  existing 
service.  There  is  no  doubt  that,  within  constitutional  re- 
strictions, it  is  competent  for  the  state  to  clothe  an  agency 
such  as  this  commission  with  power  to  order  the  extension 
and  construction  of  street  railway  lines  within  territory  or 
limits  professed  to  be  served  by  such  a  public  utility,  but 
the  legislature  of  Montana  has  never  confided  such  power 
to  this  commission.  The  remedy  for  the  situation  is  to 
appeal  to  the  legislature  to  clothe  this  commission  with  the 
requisite  power. 

The  lack  of  power  in  the  commission  is  so  clear  upon 
inspection  of  the  statute  that  resort  to  the  principles  of 
interpretation  is  unnecessary.  If  it  is  thought,  however, 
that  a  consideration  of  such  rules  is  proper,  we  are  met 
by  the  declaration  of  the  Supreme  Court  of  this  state  that 
"the  commission  is  a  mere  administrative  agency  created  to 
carry  into  effect  the  legislative  will,"  and  "it  has  only  limit- 
ed powers,  to  be  ascertained  by  reference  to  the  statute 
creating  it  and  any  reasonable  doubt  as  to  the  grant  of  a 
particular  power  will  be  resolved  against  the  existence  of 
the  power."  State  ex  rel,  Thacher  vs.  Boyle,  62  Mont.  97, 
at  page  102,  citing  Collier  on  Public  Service  Companies,  404, 
405. 

If  any  additional  circumstance  is  necessary  to  fortify  our 
conclusion,  it  is  found  in  the  fact  that  this  is  the  first 
instance  in  the  ten  years'  history  of  the  commission,  where 
it  has  been  suggested  that  it  was  clothed  with  power  to 
order  extension  of  street  railway  lines  into  a  territory  not 
theretofore  served.  The  only  cases  heretofore  presented, 
dealt  with  the  abandonment  of  existing  systems  or  parts 
thereof.  We  have  repeatedly  called  the  attention  of  the 
legislature  to  this  and  other  deficiencies  in  the  act  creating 
the  commission. 

It  should  be  noted  in  passing  that,  were  we  invested 
with  authority  to  order  extensions  in  cases  such  as  this, 
the  undisputed  facts  would  permit  the  company  to   invoke 
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constitutional  protection  against  confiscation  of  property, 
for  the  street  railway  in  Great  Falls  has  been  operated  at  a 
loss  during  each  year  of  the  five  last  past,  until  its  deficien- 
cies under  operating  expenses  including  a  fair  allowance  for 
depreciation,  taxes  and  a  fair  return  on  the  fair  value  of  the 
property  devoted  to  public  service,  cumulate  $145,476.34. 
That  the  operations  of  the  Montana  Power  Company,  as  a 
whole,  are  profitable  does  not  diminish  the  force  of  these 
facts  is  clear  when  it  is  borne  in  mind  that  patrons  of  light- 
ing, power  and  other  services  may  not  be  required  to  carry 
the  burden  of  a  failing  street  railway.  Brooks-Scanlon  Co. 
vs.  Railroad  Commission,  251  U.  S.  396;  Northern  P.  R  .R. 
Co.  vs.  North  Dakota,  236  U.  S.  585;  Norfolk  &  W.  R.  Co. 
vs.  Conley,  236,  U.  S.  605.  An  appropriate  order  will  be 
entered. 


ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  building,  at  Helena, 
Montana,  on  Friday,  the  7th  day  of  November,  1924,  com- 
mencing at  10  o'clock  a.  m.,  present  Chairman  Dennis  and 
Commissioners  Boyle  and  Ross  in  the  matter  of  the  peti- 
tion of  the  Citizens'  Committee  of  West  Great  Falls,  Mon- 
tana, for  an  order  of  the  commission  requiring  the  Montana 
Power  Company  to  extend  its  street  railway  lines  so  as 
to  serve  said  area,  came  before  the  commission  in  Docket 
No.  866,  and  a  full  investigation  of  the  matters  and  things 
involved  having  been  had,  and  the  commission  having  filed 
its  report  containing  its  findings,  which  said  report  is 
hereby  referred  to  and  of  this  order  made  a  part,  and  now 
the  commission  being  duly  advised  in  the  premises. 

IT  IS  THEREFORE  ORDERED  That  the  petition  be 
and  is  hereby  dismissed  for  lack  of  power  to  grant  the 
same. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  on  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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FLORENCE      LAUNDRY      COMPANY      VS.      MISSOULA 
LIGHT  AND  WATER  COMPANY 

(Docket  No.  884.     Report  and  Order  No.   1397). 
(Hearing  Nov.  18,  1924.    Decided  November  28,  1924). 

(P.  u.  R. ) 

Separate  Meters  —  Separate   Headings  —  Identical   Uses  —  Combined 
Reading's : 

Where  it  is  shown  that  two  meters  located  on  a  custom- 
er's premises  are  used  to  measure  water  for  the  same  customer, 
that  there  is  substantial  unity  in  the  physical  locations  of  the 
two  meters,  and  that  there  is  identity  in  the  use  of  the  water 
measured  through  each  meter,  these  conditions  operate  to 
justify  the  consolidation  of  meter  readings  and  the  rendition 
of    a    bill    on    the    consolidated    statement. 

Complaint  by  Florence  Laundry  Company,  a  corpora- 
tion, against  Missoula  Light  and  Water  Company,  alleg- 
ing unlawful  application  of  tariff  rates;  relief  granted. 

Appearances:  Walter  L.  Pope,  Clark  Brown,  for  com- 
plainant; W.  M.  Bickford,  Fred  J.  Furhman,  for  defend- 
ant; E.  G.  Toomey,  for  the  Commission. 

Before:      Commissioner  Boyle,   at   Missoula. 

By  the  Commission:  The  Florence  Laundry  Company 
is,  as  its  name  indicates,  the  corporate  owner  of  a  steam 
laundry  in  Missoula,  Montana.  Requiring  large  quantities 
of  water  for  use  in  its  business  it  has,  for  many  years  past, 
purchased  water  from  the  defendant  company,  which  oper- 
ates, among  other  utilities,  the  principal  water  utility  in 
Missoula.  Prior  to  the  year  1920,  the  Florence  Laundry 
Company  enjoyed  one  connection  with  the  mains  of  the 
defendant  utility,  to-wit,  a  three  inch  pipe  from  the  ten 
inch  main  entrenched  under  Front  street.  The  water  thus 
secured  was  used  for  any  and  all  purposes  necessary  to  the 
operation  of  the  laundry  and  the  convenience  of  its  staff 
and  employees  in  its  building,  on  the  northeast  corner  of 
Front  and  Pattee  streets;  we  shall  refer  to  this  building  as 
building  number  one.  In  May,  1920,  complainant,  finding 
service  through  the  three  inch  line  inadequate  because  of 
low  water  pressure  during  the  irrigating  season  from  May 
to  September,  inclusive,  requested  additional  water  service. 
The  defendant  utility  met  this  request  by  furnishing  com- 
plainant with  water  through  a  one  inch  service  pipe  con- 
nected to  the  ten  inch  main  on  Pattee  street,  under  sub- 
stantially the  following  circumstances.  To  the  south  and 
rear  of  the  laundry  building  referred  to,  and  across  a  street 
designated    "Bank    Street,"    but    in    reality   an   alley,    about 
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thirty  feet  in  width,  there  is  located  a  frame  structure 
which,  previous  to  its  occupancy  by  the  Florence  Laundry 
Company,  had  served  the  purposes  of  the  Montana  Motor 
Company,  a  corporation  engaged  in  various  branches  of  the 
motor  vehicle  business.  When  the  Montana  Motor  Com- 
pany was  in  the  building,  it  was  served  with  water  from 
the  ten  inch  main  on  Pattee  street,  through  the  one  inch 
service  pipe  and  the  water  passing  through  that  pipe  was 
metered  through  a  meter  installed  in  the  east  wall  of  the 
structure,  which  we  shall  refer  to  as  building  number 
two.  The  Montana  Motor  Company  ceased  to  occupy  this 
frame  structure,  and  consequent  thereon,  the  Florenc 
Laundry  Company  moved  into  the  same  and  utilized  the 
structure  in  part  for  a  boiler  room  and  in  part  for  a  garage. 
A  large  tunnel,  sufficient  to  accommodate  the  passage  of 
two  or  more  persons  besides  pipes,  piping  and  pipe  racks, 
connected  building  number  one  with  building  number  two 
under  Bank  street.  When  the  laundry  company  requested 
additional  water  service,  the  defendant  utility  moved  the 
meter  which  had  been  installed  for  the  Montana  Motor 
Company,  to  another  point  in  building  number  two,  and  in- 
stalled in  lieu  of  the  original  meter,  an  instrument  of  greater 
capacity,  five-eighths  inch  or  more  to  meet  the  requirements 
of  the  one  inch  service  pipe  leading  from  the  ten  inch  main 
on  Pattee  street.  The  original  meter  was  re-installed  to 
permit  its  use  by  the  laundry  company  as  a  secondary  meter 
to  measure  water  supplied  to  a  paint  shop  in  the  upper  part 
of  building  number  two.  The  water  taken  through  the  one 
inch  pipe  on  Pattee  street  was  used  for  the  identical  pur- 
poses for  which  some  of  the  water  taken  through  the  three 
inch  main  on  Front  street  was  used.  Indeed,  the  waters 
from  these  two  sources  were  actually  mingled  in  water 
storage  tanks  in  use  in  the  laundry  business.  From  May, 
1920,  on,  through  the  four  years  during  which  the  Pattee 
street  service  was  employed  by  the  laundry  company,  sep- 
arate bills  were  executed  for  the  Front  street  meter  and 
for  the  Pattee  street  meter  about  300  feet  apart.  These 
bills  were  paid  as  rendered. 

In  March,  1924,  complainant  made  specific  demand  of 
the  defendant  utility  that  all  meter  readings  for  the  Flor- 
ence Laundry  Company  be  consolidated  and  one  bill  ren- 
dered for  the  consolidated  reading, "thus  granting  complain- 
ant the  benefit  of  lower  rates  for  increased  consumption. 
The  water  company  refused  to  make  the  consolidated  read- 
ings and  thereafter  complainant  terminated  service  through 
the  Pattee  Street  source.  Some  time  following  termination 
of  service,  complainant  examined  its  water  bills  covering 
the  period  between  May,  1920,  and  March,  1924,  during  all 
of  which  time  service  was  rendered  through  two  meters,  and 
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calculated  what  it  would  have  paid  under  existing  rates  on 
total  consumption  arrived  at  by  adding  both  meter  read- 
ings, against  the  amount  which  it  actually  did  pay  under 
separate  meter  readings,  in  each  instance  assuming  bills  to 
have  been  discounted.  It  then  filed  a  claim  for  overcharge 
for  the  forty-six  months  period,  amounting  to  $426.52.  This 
sum  the  utility  declined  to  pay  without  specific  order 
from  the  Commission,  and  the  course  being  agreeable  to 
both  parties,  the  entire  matter  was  submitted  to  the  Com- 
mission, after  hearing,  for  decision. 

By  way  of  defense,  for  its  practice,  the  defendant 
utility  contends  that  the  laundry  company  never  served 
notice  upon  it  that  the  water  used  through  the  two 
meters  was  used  for  an  identical  purpose  or  that,  up  to 
March,  1924,  complainant  desired  meter  readings  consolidated 
and  a  single  bill  rendered.  This  contention  is  attempted 
to  be  met  by  testimony  offered  by  complainant  tending 
to  show,  merely,  that  complainant  asked  that  bills  be  ren- 
dered to  "Florence  Laundry  Company"  instead  of  one  "H.  E. 
Chaney"  a  former  owner  of  the  laundry.  Obviously,  this  is 
not  a  demand  for  consolidated  meter  readings.  It  is  plain, 
however,  that  the  laundry  company  demanded  that  all  water 
furnished  be  billed  to  "Florence  Laundry  Company."  Irre- 
spective of  notice,  however,  either  verbal  or  written,  it  is 
clear  that  the  utility  did  know  by  actual  inspection  of  the 
premises,  or  should  have  known  in  the  careful  conduct  of 
its  business,  that  the  water  taken  from  the  Pattee  street 
pipe  was  used  for  the  same  purposes  as  the  water  taken 
through  the  three  inch  main  on  Front  street,  and  it  is 
reasonably  clear  that  the  second  meter  was  installed  merely 
to  meet  the  physical  exigencies  present,  that  is,  to  avoid 
piping  from  the  Pattee  street  entrance  to  the  Front  street 
entrance  in  order  that  the  Front  street  meter  might  measure 
all  water  used  by  the  company. 

Both  parties  to  the  controversy  have,  apparently,  over- 
looked our  general  rules  and  regulations  for  water  service, 
effective  April  1st,  1916.  Rue  M-5  provides  as  follows: 
"One  meter  only  will  be  supplied  for  a  single  service,  and  in 
case  a  consumer  desires  one  or  more  secondary  meters 
for  various  tenants  in  a  single  building,  the  consumer  will 
be  required  to  pay  $1.00  a  month,  for  the  installation  and 
maintenance,  including  the  monthly  reading  of  such  sec- 
ondary meters.  The  Company  will  not  make  collections 
for  any  secondary  meters,  and  all  water  rents  of  any 
single  building  must  be  paid  by  one  consumer  when  supplied 
by  meter  measurement  from  one  service.  The  Company, 
however,  will  inclose  the  reading  of  secondary  meters  with 
the  bill  for  the  whole  building,"  and  Rule  M-9  provides  as 
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follows:  "In  no  case  will  the  company  furnish  water  from 
one  meter  to  two  or  more  houses  whether  the  same  are 
owned  by  one  person  or  not." 

These  rules  contemplate  that  all  the  water  which  is 
used  in  substantially  one  service,  shall  be,  when  metered  at 
all,  metered  through  a  single  instrument.  Different  meters 
are  provided  for  only  when  the  service  is  distinct,  as  re- 
spects the  matter  of  use  or  when  it  is  furnished  to  different 
persons  or  corporations,  or  when  it  is  furnished  to  the  same 
person  or  corporation  for  different  purposes.  In  this  in- 
stance all  the  water  was  furnished  to  one  corporation,  to- 
wit,  the  Florence  Laundry  Company,  for  identical  use,  to- 
wit,  laundry  purposes,  all  under  the  same  roof,  or,  at  least, 
at  points  so  near  together  as  to  defy  a  distinction  for  and 
on  account  of  distance  or  cost  of  service.  Under  the  rules 
referred  to  the  complainant  or  the  defendant  might  have 
insisted  on  a  single  meter.  That  such  insistence  was  not 
made  on  the  part  of  either  was  a  concession  to  convenience, 
dispatch  of  installation  and  freedom  from  interruption.  There 
is  no  distinction  between  the  two  services,  or  between  the 
purposes  of  the  two  meters,  save  the  accidental  circum- 
stance of  installation  some  years  apart  and  at  a  short 
distance  apart.  Clearly,  the  meter  readings  should  have 
been  combined  and  but  one  bill  rendered  for  the  combined 
consumption. 

Indeed  it  is  evident  that  the  company  has  combined 
the  meter  readings  in  other  instances  where  differences  and 
points  of  installation,  etc.,  were  and  are  no  more  marked 
than  in  this  case. 

In  Supervision  Company  vs.  Public  Service  Electric 
Company  (N.  J.)  P.  U.  R.  1922-D,  55,  the  New  Jersey  Com- 
mission held  that  a  company  owning  a  group  of  19  stores, 
a  detached  building  and  a  garage  is  not  entitled  to  a  com- 
bined rate,  when  the  plan  of  the  building  structures  indi- 
cates separate  and  distinct  stores,  with  separate  deliveries 
and  with  nothing  in  common  except  the  fact  that  they  are 
under  a  continuous  roof. 

In  Red  River  Power  Company,  P.  U.  R.  1923-E,  534  (N. 
D.),  the  North  Dakota  Commission  held  that  a  rule  which 
provides  for  combining  meter  readings  on  different  premises 
is  unreasonable  and  discriminatory. 

In  Selma  Creamery  and  Ice  Company  vs.  Alabama 
Power  Company,  P.  U.  R.  1924-A,  53  (Ala.)  the  Alabama 
Commission  held  that  a  complaint  of  discrimination  is  not 
sustained  by  showing  that  a  customer  operating  a  creamery 
and  ice  business  in  separate  buildings  over  two  thousand 
feet  apart  is  required  to  pay  on  separate  meter  readings  for 
each  business. 
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These  cases  demonstrate  that  a  common  roof,  shelter- 
ing different  persons  and  different  businesses  will  not  jus- 
tify combined  meter  readings ;  that  the  same  person  own- 
ing the  same  kind  of  properties  at  different  locations,  may 
not  for  that  reason  have  meter  readings  combined  and  that 
the  same  person  owning  different  businesses  at  different 
locations  may  not  for  that  reason  have  meter  readings  com- 
bined. In  other  words,  there  must  be  identity  in  the  person 
of  the  customer,  unity  in  the  physical  locations  and  simil- 
arity in  the  uses.  All  of  these  conditions  occur  here,  and 
operate  to  justify  the  consolidation  of  meter  readings  and 
the  rendition  of  a  bill  on  the  consolidated  statement. 

This  matter  having  been  voluntarily  submitted  to  the 
Commission  by  all  persons  concerned  and  no  questions  being 
raised  as  to  the  Commission's  jurisdiction  to  order  repara- 
tion, we  will  enter  an  order  consistent  with  the  conduct  of 
the  parties  in  that  respect.  An  appropriate  order  will  be 
entered. 

ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  building,  at  Helena, 
Montana,  on  Friday,  November  28,  1924,  commencing  at  10 
o'clock  A.  M.,  present  Chairman  Dennis  and  Commissioners 
Boyle  and  Ross,  the  matter  of  the  complaint  of  the  Flor- 
ence Laundry  Company  against  the  Missoula  Light  and 
Water  Company,  alleging  unlawful  application  of  tariff 
rates,  came  before  the  commission  in  Docket  No.  884,  and 
a  full  investigation  of  the  matters  and  things  involved  hav- 
ing been  had,  and  the  commission  having  filed  its  report 
containing  its  findings,  which  said  report  is  hereby  re- 
ferred to  and  of  this  order  made  a  part,  and  now  the  com- 
mission being  duly  advised  in  the  premises, 

IT  IS  THEREFORE  ORDERED  That  the  Missoula 
Light  and  Water  Company  shall  refund  to  the  Florence 
Laundry  Company,  the  sum  of  $426.52,  together  with  in- 
terest thereon  at  the  rate  of  eight  (8)  per  cent  per  annum 
from  April  1st,  1924;  that  such  refund  shall  be  made  in 
actual  cash  and  not  by  crediting  the  account  of  the  Florence 
Laundry  Company  on  the  books  of  the  Missoula  Light  and 
Water  Company;  that  such  refund  shall  be  made  on  or 
before  December  1st,   1924. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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TROY  PACKING  COMPANY  VS.  KOOTENAI  LIGHT  AND 
POWER  COMPANY 

(Docket  No.  874.     Report  and  Order  No.   1398) 
(Hearing   Oct.   14,    1924.      Decided   October   15,    1924). 

Kates— Electric— Agreement    of    Parties    after    issue    was    made— Duty 
of    Commission. 

1.  While  the  Commission  is  always  anxious  to  aid  in  the 
informal  disposition  of  rate  litigation,  it  is  not  at  liberty  to  dispose 
of  such  matters,  merely  because  the  parties  have  agreed  on  a 
rate.  Under  the  law  it  is  the  Commission's  duty  to  find  and 
prescribe  a  reasonable  rate  and  a  rate  agreed  upon  by  the  parties 
may  or  may  not  be  reasonable  and  just. 

Kates — Electric — Reasonableness — Discrimination 

2.  Whether  or  not  a  rate  is  reasonable  or  unreasonable, 
discriminatory  or  non-discriminatory  is  to  be  determined  only 
after  a  study  of  its  affect  on  all  of  the  customers  of  the  utility 
and  not  merely  with  reference  to  the  fact  that  it  is  agreeable 
to   the   utility   and    the    particular    customers. 

Complaint  by  Troy  Packing  Company,  alleging  the 
maintenance  of  unreasonable  power  rates  by  defendant 
utility  at  Troy,  Montana,  and  complaint  by  city  officials 
of  Troy,  Montana,  as  to  the  reasonableness  of  the  contract 
rate  for  street  lighting;  relief  granted. 

Appearances:  H.  Youell,  for  the  complainant;  Logan  & 
Child,  for  the  defendant;  M.  F.  Gosweiler,  Mayor,  for  the 
City  of  Troy;  E.  G.  Toomey,  for  the  Commission. 

Before:     The  Commission,  en  banc,  at  Troy. 

By  the  Commission:  L.  A.  Hosea,  doing  business  under 
the  firm  name  of  Troy  Packing  Company,  filed  written  com- 
plaint alleging  that  the  rates  charged  by  the  defendant 
company  for  power  furnished  him  at  Troy  were  unreasonable 
and  unjustly  discriminatory.  Complaint  is  made,  in  par- 
ticular, against  the  graduation  of  the  present  rate,  it  being 
alleged  that  Complainant  is  unable  to  take  advantage  of 
the  six  cent  rate  for  the  250  kilowatt  hours  available  after 
the  first  250  kilowatt  hours  at  eight  cents  and  the  next  250 
kilowatt  hours  at  seven  cents.  The  utility  answered,  deny- 
ing discrimination  and  unreasonableness  of  the  rate. 

At  the  hearing  in  Troy,  all  parties  concerned  desiring 
to  dispose  of  the  matter  at  issue,  informally,  conferred 
together  and  as  a  result  thereof,  the  complainant  Troy 
Packing  Company  and  the  utility  submitted  the  rate  applic- 
able to  refrigeration  purposes  found  in  the  order  following. 

The  utility  likewise  proposed  a  voluntary  reduction  in 
the  general  power  rate  of  one  cent  and  further,  by  way  of 
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proposing  a  settlement  to  the  municipal  officers  at  Troy, 
stated  a  new  rate  for  street  lighting  to  cover  250  candle 
power  lamps  at  $4.00  per  month  instead  of  the  existing 
contract  rate  of  $4.80  per  month. 

While  the  Commission  is  always  anxious  to  aid  in  the 
informal  disposition  of  rate  litigation,  and  thereby  encour- 
age complete  understanding  with  respect  to  such  public  prob- 
lems, it  is  not  at  liberty  to  dispose  of  such  matters  merely 
because  the  parties  have  agreed  thereto,  or  are  found  in  ac- 
cord with  respect  to  the  fairness  or  application  of  a  given 
rate.  Under  the  law,  it  is  the  Commission's  duty  to  find 
and  prescribe  a  reasonable  rate.  The  rate  agreed  upon  by 
parties  desiring  the  settlement  may  or  may  not  be  reason- 
able and  in  any  event  its  character  is  to  be  determined  only 
after  a  study  of  its  affect  on  all  the  customers  of  a  utility 
and  not  merely  with  reference  to  the  fact  that  it  is  agree- 
able to  the  utility  and  the  particular  customer.  Following  its 
duty  under  the  law,  and  after  the  submission  of  such  pro- 
posals, the  Commission  has  analyzed  their  affect  both  from 
the  standpoint  of  fairness  and  discrimination,  and  now  finds 
the  proposals  free  from  objection  on  either  ground.  Ac- 
cordingly, an  order  will  be  entered  approving  the  rate  for 
refrigeration  under  Schedule  No.  5  and  the  amendment  to 
the  general  power  rate  under  Schedule  No.  3,  and  with  ap- 
propriate directions  for  the  filing  of  a  new  rate  to  cover 
street  lighting  at  Troy,  effective  January  1st,  1925.  An 
appropriate  order  will  be  entered. 

ORDER 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana held  in  its  office  in  the  Capitol  Building,  at  Helena, 
Montana,  on  Wednesday,  the  15th  day  of  October,  1924, 
commencing  at  10  o'clock  A.  M.,  present  Chairman  Dennis 
and  Commissioners  Boyle  and  Ross,  in  the  matter  of  the 
complaint  of  the  Troy  Packing  Company,  alleging  the  main- 
tenance of  unreasonable  power  rates  by  defendant  utility  at 
Troy,  Montana,  and  complaint  by  city  officials  of  Troy, 
Montana,  as  to  the  reasonableness  of  the  contract  rate  for 
street  lighting,  and  the  Commission  having  made  a  full  and 
complete  investigation  into  the  issues  herein  and  conducted 
public  hearing,  whereat  all  interested  persons  participated 
or  had  opportunity  to  participate,  and  the  Commission  hav- 
ing this  day  filed  of  record  its  report  containing  its  find- 
ings herein  which  report  is  hereby  referred  to  and  of  this 
order  made  a  part,  and  now  the  Commission  being  duly 
advised  in  the  premises. 

IT  IS  ORDERED  That  the  following  schedule  shall 
govern   and   apply   to   the   use   of   power   furnished   by   the 
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Kootenai    Light   and   Power    Company    for   refrigeration    at 
Troy,  Montana,  effective  on  and  after  October  20th,  1924. 

First           250   Kw.    Hr.  per  month   @  6c  per  Kw.  Hr. 

Next            250  Kw.    Hr.  per  month   @  5c  per  Kw.  Hr. 

Next           250  Kw.    Hr.  per  month   @  4c  per  Kw.  Hr. 

All  over     250   Kw.    Hr.  per  month    @  3c   per  Kw.  Hr. 
Minimum    Bill    $1.50. 

Discount    10%    if    bill  is    paid    within    ten    days    from 
date    of    bill. 

IT  IS  FURTHER  ORDERED  That  the  following  rates 
shall  govern  the  use  of  general  power  furnished  by  the 
Kootenai  Light  and  Power  Company,  at  Troy,  Montana,  on 
and  after  October  20th,  1924: 

Hr.  per  month  @  7c  per  Kw.  Hr. 

Hr.  per  month  @  6c  per  Kw.  Hr. 

Hr.  per  month  @  5c  per  Kw.  Hr. 

Hr.  per  month  @  4c   per   Kw.  Hr. 

Hr.  per  month  @  3c   per  Kw.  Hr. 

Minimum    Bill: 

First  10  H.    P.    at   $1.50   per  H.  P.    per  month 

Next  20  H.    P.    at     1.00  per  H.  P.    per   month 

All  over     30   H.    P.    at        .75  per  H.  P.    per  month 

Discount   10%   if  bill  is  paid  within  ten   days   from 
date   of   bill. 

IT  IS  FURTHER  ORDERED  That  the  Kootenai  Light 
and  Power  Company  shall  submit  to  the  Commission  for 
approval,  a  new  and  reduced  rate  governing  street  lighting  at 
Troy,  Montana,  for  lamps  of  250  candle  power  and  that 
the  same  shall,  if,  and  when  approved,  become  effective 
January  1st,  1925. 

IT  IS  FURTHER  ORDERED  That  the  Kootenai  Light 
and  Power  Company  shall  prepare  an  entirely  new  tariff 
embodying  all  present  rates  in  force  and  effect  by  original 
tariff,  by  supplements  and  amendments  thereto  and  by  this 
order,  and  that  the  said  new  tariff  shall  be  numbered  Tariff 
No.  2,  Kootenai  Light  and  Power  Company,  and  shall  be 
prepared  upon  forms  furnished  by  the  Public  Service  Com- 
mission and  shall  be  in  full  force  and  effect  from  and  after 
January  1st,  1925. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  on  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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IN   RE   FORTINE   WATER   RATES 

(Docket  No.  880.     Report  and  Order  No.  1399). 
(Hearing  Oct.  13,  1924.    Decided,  November  29,  1924). 

Water   Utility — Bates— Public   School— Residences. 

1.  In  a  complaint  against  the  reasonableness  of  a  flat  rate 
established  for  water  consumption  by  a  public  school,  complain- 
ants made  comparisons  between  the  school  rate  and  the  rate 
in  force  for  private  dwellings;  they  presented  no  proof  showing 
actual  cost  of  service  to  any  customer  or  class  of  customers. 
In  the  absence  of  cost  data,  the  Commission  is  obliged  to  follow 
the  experience  of  utilities  and  school  districts  in  other  cities 
and  towns,  where  it  is  demonstrated  by  metered  measurement 
and  careful  study,  that  public  school  buildings  do  use  a  larger 
supply  of  water  than  is  used,  generally  speaking,  in  a  dwelling 
of  from  three  to  seven  rooms.  It  follows  that  flat  rates  for 
Public  school  consumption  must  recognize  the  element  of  greater 
use. 

Water     Utility — Kates — Hotel — Residenees — Classification. 

2.  Where  a  tariff  named  a  flat  rate  of  $4.00  per  month  for 
a  hotel  and  the  proof  showed  that  the  so-called  hotel  was  not 
t  quipped  with  hot  or  cold  water  taps,  toilets  or  baths,  and  that 
water  was,  as  a  matter  of  fact,  carried  from  a  tap  in  the 
curtilage  and  poured  into  vessels  in  lodgers  rooms,  and  that  the 
hotel  business  was  hardly  worthy  of  such  name,  the  utility 
was  required  to  re-classify  the  hotel  customer  as  a  dwelling 
house    customer. 

Water  Utility — Bates — Over-flow — Use  by  Owner  of  Plant. 

3.  One  of  the  plant  owners  of  a  public  utility  who  uses 
part  of  an  over-flow  supply  for  a  fish  pond  will  be  required 
to  pay  for  the  use  of  such  water  the  same  as  any  other  cus- 
tomer  of   the    utility. 

Water   Utilities— Small    Towns— Fire   protection. 

4.  The  owners  of  a  water  utility  operating  in  a  small 
town  were  directed,  on  alarm  of  fire,  to  shut  off  all  water  uses, 
except  such  as  are  immediately  indispensable,  and  suspend  same 
for  the   period   of  time   necessary  to  fight  the   fire. 

Application  by  the  Fortine  Water  Company  for  an 
order  of  the  Commission  granting  an  increase  in  its  rates 
for  water  service  in  the  Town  of  Fortine,  Montana;  rates 
prescribed. 

Appearances:  P.  V.  Klinke,  for  the  petitioners;  R.  L, 
Incas,  for  the  Board  of  Trustees  of  School  District  No.  14; 
James  Sherry,  pro  se;  E.  G.  Toomey,  for  the  Commission. 

Before:     The  Commission,  en  banc,  at  Fortine. 
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By  the  Commission:  On  March  13th,  1924,  the  Board 
of  Trustees  of  School  District  No.  14,  Lincoln  County,  Mon- 
tana, filed  complaint  against  the  Fortine  Water  Company, 
alleging  that  the  rates  charged  for  the  service  by  that  com- 
pany were  unjust  and  unreasonable  and  praying  for  an  order 
directing  their  reduction.  The  files  of  this  office  failed 
to  disclose  any  record  of  any  public  utility  by  the  name  of 
the  Fortine  Water  Company,  and  an  immediate  inquiry  was 
instituted  to  determine  whether  such  a  utility  in  fact  ex- 
isted, whether  it  was  subject  to  the  jurisdictions  of  the 
Commission,  and  if  so,  why  it  had  not  submitted  tariffs  and 
annual  reports  to  the  Commission.  Pending  this  inquiry, 
telegraphic  advices  from  the  School  Board  conveyed  the 
information  that  the  company's  manager  refused  to  turn  on 
water  for  school  purposes  at  the  opening  of  school  in  the 
fall  of  1924,  and  likewise  threatened  to  shut  water  off  at 
private  homes  from  which  water  was  carried  to  school  for 
the  use  of  children  attending  thereat.  The  Commission  im- 
mediately directed  the  company  to  continue  complete  water 
service  to  the  public  schools  at  Fortine  and  to  all  other 
customers,  without  exception  or  interruption,  pending  com- 
plete investigation  of  all  matters  involved  and  after  the 
utility  submitted  voluntarily  to  our  jurisdiction. 

Pursuant  to  instructions,  the  company  tendered  a  tariff 
naming  flat  rates  for  water  consumption  at  Fortine  and, 
in  addition,  submitted  an  annual  report  of  its  operations  for 
the  year  ended  April  30th,  1924.  Public  hearing  being 
necessary,  the  same  was  had  at  Fortine  on  October  13th. 

There  is  not  in  the  record,  nor  does  independent  inves- 
tigation disclose,  any  evidence  contradicting  the  figure  of 
$6,838.49  as  the  statement  of  the  money  actually  invested 
by  Messrs.  Klinke  and  Johnson,  (co-owners  of  the  utility, 
operated  under  the  name  of  Fortine  Water  Company)  in  the 
construction  of  the  water  utility  at  Fortine.  Earnings  from 
commercial  and  industrial  sales  recruited  $1,211.61  and  earn- 
ings from  municipal  hydrants  amounted  to  $150.00,  making 
a  total  of  $1,361.61,  for  gross  operating  revenues.  Operat- 
ing expenses  were  as  follows:  (1)  Commercial  postage,  sta- 
tionery, etc.,  $4.50;  (2)  General  Office  Salaries  and  Ex- 
penses, $600.00,  at  the  rate  of  $25.00  per  month  for  each 
owner,  as  one  owner  devotes  part  of  his  time  to  the  office 
work  incidental  to  the  plant's  operations  and  the  other  to 
physical  maintenance,  repair  and  connections;  (3)  Main- 
tenance and  upkeep,  $124.18 ;  (4)  Billing  and  Collecting 
$62.40;  (5)  Depreciation  at  the  rate  of  4%  on  the  invest- 
ment, $273.56;  (6)  Taxes,  $63.70.  Operation  thus  leaves 
$233.27  for  a  fair  return  or  $313.80  less  than  is  necessary 
assuming  a  fair  return  to  be  eight  per  cent  on  the  money 
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actually  invested.  These  figures  would  not  indicate  that 
the  present  rates  of  the  utility  were,  viewed  as  a  whole,  un- 
reasonable, and,  indeed,  complaint  is  only  against  the  applica- 
tion of  specific  rates. 

The  Board  of  School  Trustees  not  only  objects  to  the 
proposed  rate  of  $5.00  per  room  per  month  throughout  the 
year  of  twelve  months,  but  it  has  refused  to  pay  and  now 
owe  the  utility  $75.00  or  more,  on  the  basis  of  existing  rates. 
When  the  plant  was  installed  its  owners  entered  into  a 
verbal  agreement  with  the  School  Board,  then  representing 
the  district,  for  service  at  the  gross  rate  of  $50.00  a  year 
for  the  use  of  the  School  District,  its  buildings  and  grounds. 
This  figure  was  arrived  at  after  the  district  had  tried,  unsuc- 
cessfully, to  furnish  water  from  a  well.  This  rate  was  paid, 
apparently   without  objection   until   some  time   in   the  year 

1923.  At  that  time  the  School  Board,  in  a  laudable  effort 
to  decrease  operating  expenses,  undertook  to  find  places 
where  operating  charges  could  be  reduced,  and,  comparing 
the  rate  for  School  Districts  with  the  rate  for  private  dwell- 
ings, immediately  concluded  that  the  rate  to  the  School  Dis- 
trict was  excessive.  It  is  argued  that,  with  an  average  daily 
attendance  of  twenty-two  (22)  pupils,  school  sessions  of  six 
hours  per  day  and  a  school  term  not  to  exceed  nine  months 
per  year,  less  water,  is  used  at  the  school  building,  than  is 
used  in  dwellings  or  residences  where  the  charge  is  $18.00 
per  year.  This  conclusion  is  without  any  support  in  the 
instant  record,  first  because  there  are  no  metered  services 
in  Fortine  and  second  because  no  attempt  has  been  made,  in 
any  way,  to  masure  consumption  at  the  school  or  private 
dwellings.  Such  being  the  case,  we  feel  obliged  to  follow 
the  experiences  of  utilities  and  school  districts  in  other  cities 
and  towns  of  the  state.  Elsewhere  it  is  demonstrated,  by 
metered  measurement,  and  by  careful  study,  that  public 
school  buildings  do  use,  in  fact,  a  larger  supply  of  water 
through  toilets,  lavatories  and  drinking  taps,  than  is  used 
in  a  dwelling  of  from  three  to  seven  rooms.  Not  a  little 
of  this  use  is  due  to  the  waste  of  water  by  children.  More- 
over, in  Fortine,  as  elsewhere,  the  school  building  is  used 
frequently  for  public  meetings,  entertainments  and  functions 
attended  by  considerable  number  of  people.  This  results 
in  a  greater  use  of  water  than  in  any  ordinary  home.  On 
the  evidence  presented  in  this  record,  we  cannot  say  that 
the  proposed  tariff  rate  is  unreasonable. 

The  next  objection  is  against  the  increase  of  the  flat 
rate  applicable  to  dwellings  from  $1.50  to  $2.00  per  month. 
Based  on  customers  served  during  the  year  ended  April  30th, 

1924,  this  increase  and  the  increase  from  the  school,  amount- 
ing to  $12.00  per  year  will  not  result  in  making  up  the  de- 
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ficit  under  a  fair  return.  Under  such  circumstances  we  find 
no  reason  to  deny  the  proposed  advance  of  the  residence 
rates. 

It  is  next  objected  by  the  operator  of  the  hotel  that 
the  rate  of  $4.00  per  month  for  the  hotel  is  excessive.  On 
the  fact  of  it,  such  a  rate  would  not  appear  excessive,  but 
under  the  circumstances  disclosed  at  Fortine  we  believe  that 
the  operator  of  the  hotel,  Mr.  Sherry,  should  not  be  classified 
as  a  hotel  customer  but  as  a  dwelling  house  customer.  As 
a  matter  of  fact  there  are  neither  hot  or  cold  water  taps, 
toilets  or  baths  in  his  hotel.  Water  is  carried  from  a  tap 
outside  and  poured  into  vessels  in  lodgers'  rooms  and  into 
pails  or  a  storage  tank  in  the  kitchen.  In  addition,  the  hotel 
business  is  hardly  worthy  of  the  name.  In  view  of  these 
facts,  while  the  rate  of  $4.00  should  stand  for  hotel  pur- 
poses, it  can  hardly  be  said  that  Mr.  Sherry,  under  the  con- 
ditions we  have  described,  is  in  fact,  using  water  for  hotel 
purposes.  It  is  certain,  since  his  business  is  almost  neg- 
ligible, that  he  is  not,  in  fact,  using  any  more  water  than  is 
ordinarily  used  in  a  dwelling. 

Further  objection  is  made  because  of  the  fact  that  one 
of  the  owners  of  the  utility,  Mr.  Johnson,  who  operates  a 
fish  pond,  utilizes  water  for  that  pond  and  for  irrigating  a 
tract  of  some  eight  or  ten  acres  on  which  his  dwelling  is 
situated.  The  record  shows  that  Mr.  Johnson  is  paying 
$10.00  per  month  for  the  use  of  water  for  his  fish  pond,  but 
it  does  not  appear  that  he  has  been  paying  for  water  used 
in  the  irrigation  of  his  tract.  Water  for  his  dwelling  on 
the  tract  is  carried  in  a  one  and  one-half  inch  pipe  con- 
nected to  a  four  inch  main,  and  for  water  used  in  the 
dwelling,  Mr.  Johnson  has  been  paying  $2.00  per  month, 
$1.50  for  his  residence  and  50  cents  for  a  washing  machine. 
The  water  for  irrigation,  apparently,  is  overflow  water  from 
the  fish  pond  and  it  is  Mr.  Johnson's  contention  that  he 
has  already  paid  for  this  water  for  use  in  the  fish  pond  and 
that  he  should  not  be  required  to  pay  again  for  the  same 
water  applied  to  irrigation.  This  is  doubtless  sound  but  if 
it  can  be  demonstrated  that  Mr.  Johnson  is,  in  fact,  using 
more  water  for  irrigation  from  the  utility,  than  he  is  paying 
for  fish  pond  purposes,  he  will  be  required  to  pay  a  reason- 
able rate  therefor. 

The  fact  that  Mr.  Johnson  and  Mr.  Klinke  are  owners 
of  the  utility  does  not,  in  any  manner,  entitled  them  to 
exemption  from  charges  for  service  furnished  by  the  utility 
and  each  of  them,  must  pay  into  the  utility,  in  cash,  at  the 
same  rates,  as  other  customers  similarly  situated  for  any 
service  furnished  by  the  utility. 

It  is  noted  that  proper  precautions  have  not  been  taken 
in  the  event  of  fire.     When  fire   occurs,  Mr.   Johnson   and 
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Mr.  Klinke  must  see  to  it  that  all  water  uses,  except  such 
as  are  immediately  indispensable,  shall  be  discontinued  for 
a  period  of  time  necessary  to  fight  the  fire.  An  appropriate 
order  will  be  entered. 

ORDER. 

At  a  session  of  the  Public  Service  Commission  of  Mon- 
tana, held  in  its  office  in  the  Capitol  Building,  at  Helena, 
Montana,  on  Saturday,  the  29th  day  of  November,  1924, 
present  Chairman  Dennis  and  Commissioners  Boyle  and 
Ross,  commencing  at  10  o'clock  A.  M.,  in  the  matter  of  the 
application  of  the  Fortine  Water  Company  for  an  order  of 
this  Commission  granting  an  increase  in  its  rates  for  water 
service  in  the  Town  of  Fortine,  Montana,  and  a  full  investi- 
gation of  all  matters  and  things  involved  having  been  had, 
including  public  hearing  at  Fortine,  Montana,  on  October 
13th,  1924,  whereat  all  interested  persons  participated  or  had 
opportunity  to  participate,  and  the  Board  having  this  day 
filed  of  record  its  report  containing  its  findings  and  con- 
clusions herein,  which  report  is  hereby  referred  to  and  of 
this  order  made  a  part,  and  now  the  Commission  being  fully 
advised  in  the  premises. 

IT  IS  ORDERED  That  Tariff  No.  One,  tendered  by  the 
Fortine  Water  Company  on  September  15th,  1924,  be,  and 
the  same  is  hereby  approved  and  confirmed  and  that  the 
same  shall  be  in  full  force  and  effect  and  apply  to  all  water 
services  at  Fortine,  Montana,  as  therein  appears  from  and 
after  January  1st,  1925,  until  the  further  order  of  this  Com- 
mission. 

IT  IS  FURTHER  ORDERED  That  the  Board  of 
Trustees  of  School  District  No.  14,  Lincoln  County,  Montana, 
shall  pay  to  the  Fortine  Water  Company  for  all  water  used 
by  said  School  District,  up  to  and  including  December  31st, 
1924,  at  the  rate  of  $50.00  per  year  and  that  on  and  after 
January  1st,  1925,  water  used  by  said  School  District  shall 
be  paid  for  at  the  regular  tariff  rates  named  and  established 
in  Tariff  No.  One. 

IT  IS  FURTHER  ORDERED  That  the  Fortine  Water 
Company  may  re-classify  its  customer,  Mr.  Sherry,  now  pay- 
ing for  water  under  a  hotel  classification,  as  a  dwelling 
house  customer  and  that  on  and  after  January  1st,  1925, 
and  while  the  circumstances  attending  the  use  of  water  by 
said  Mr.  Sherry  remain  as  at  present,  said  Mr.  Sherry  shall 
pay  for  such  water  at  the  rates  named  for  dwelling  houses 
in  said  Tariff  No.  One. 

IT  IS  FURTHER  ORDERED  That  the  owners  of  said 
Fortine  Water  Company  and  the  manager  thereof,  shall 
take  pains  to  render  prompt,  efficient  and  courteous  service 
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to  the  customers  of  said  utility  at  all  times  and  to  insure 
an  adequate  quantity  of  water  for  all  purposes  required  at 
Fortine. 

IT  IS  FURTHER  ORDERED  That  the  Secretary  shall 
serve  a  true  copy  of  this  report  and  order  upon  each  of  the 
parties  hereto  and  that  the  same  shall  be  in  full  force  and 
effect  forthwith  according  to  its  terms. 
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INFORMAL  DOCKET 


Informal  Docket  1702.  Residents  of  Great  Falls,  Mon- 
tana, vs.  Western  Union  Telegraph  Company.  In  Re  All- 
Night  Telegraph  Service. 

In  April,  1923,  numerous  informal  complaints  were  made 
to  the  Commission,  especially  by  the  oil  interests  in  the 
territory  radiating  from  Great  Falls,  alleging  that  the  fail- 
ure of  the  Western  Union  Telegraph  Company  to  furnish 
all-night  service  was  not  only  an  inconvenience,  but  operated 
to  the  detriment  of  business  generally.  Continuous  tele- 
graph service  in  Great  Falls  was  discontinued  during  the 
latter  part  of  the  war  period,  as  an  economy  measure  and 
had  not  been  restored. 

Following  a  preliminary  investigation  of  the  necessity 
for  the  improvement  sought  by  the  complainants,  the  Com- 
mission directed  the  company  to  show  cause  as  to  the  rea- 
sons, if  any,  why  the  service  should  not  be  given.  In  its 
answer,  April  20,  1923,  it  is  stated: 

"After  a  careful  investigation  of  this  matter  it  has  been 
found  that  there  is  hardly  sufficient  business  after  midnight 
to  justify  all-night  service;  however,  the  commercial  club, 
oil  men  and  others  interested  in  this  matter,  gave  assurance 
of  sufficient  patronage  to  justify  the  hours  requested,  and 
within  the  next  few  days  it  will  be  arranged  to  establish 
twenty-four  hour  service  in  that  office  and  will  give  the 
matter  a  fair  and  thorough  try-out  for  two  or  three  months. 
If  at  the  end  of  that  time  it  is  found  there  is  not  sufficient 
business  to  justify  the  expense,  it  will  be  brought  to  your 
attention  to  the  end  that  we  will  be  permitted  to  revert  to 
our  former  hours."  This  service  was  inaugurated  Mav  15, 
1923. 

On  December  11,  1923,  the  telegraph  company  made  ap- 
plication to  the  Commission  for  an  order  authorizing  that 
office  closed  at  midnight,  inasmuch  as  the  activity  of  a  few 
months  ago  had  diminished  to  a  point  where  the  revenues 
equalled  only  about  fifty  per  cent  of  the  operating  expense. 
It  was  apparent  from  the  records  that  the  amount  of  busi- 
ness transacted  after  twelve  o'clock  was  not  commensurate 
with  the  additional  expense  involved,  and  the  original  peti- 
tioners being  likewise  of  the  opinion  that  the  necessity  had 
passed,  to  be  hoped  only  temporarily,  offered  no  objection 
to  the  curtailment  requester  by  the  company.  Accordingly, 
in  view  of  the  conditions  as  we  know  them  to  exist,  an 
order  was  entered  authorizing  the  office  closed  at  midnight, 
commencing  January  1,  1924,  to  continue  in  effect  until  the 
further  order  of  the  Commission. 

Dec.  24,  1923. 
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Informal  Docket  1713.  Upon  the  Application  of  the  Pio- 
neer Telephone  Company.  Discontinuance  of  Toll-line  Serv- 
ice. 

The  application  herein  is  for  an  order  of  the  Commis- 
sion authorizing  the  abandonment  of  petitioner's  branch  tele- 
phone line  between  Richey,  Montana,  and  Circle,  Montana, 
for  the  reason,  as  stated,  that  the  gross  revenue  derived 
therefrom  is  insufficient  to  pay  the  cost  of  maintenance 
alone. 

The  line  in  question  has  no  subscriber  at  any  inter- 
mediate point;  it  performs  a  toll  service  only,  and  that  to 
a  very  limited  extent,  as  shown  by  the  utility's  statement  of 
revenue  and  expenses;  the  latter  being  excessive  on  account 
of  the  necessity  of  sending  a  crew  from  Glendive  to  make 
repairs  in  case  of  line  trouble  or  interruption  of  service 
caused  by  storms. 

There  is  no  apparent  need  for  this  line,  inasmuch  as  the 
Mountain  States  Telephone  &  Telegraph  Company  connects 
Richey  with  Circle,  through  the  Pioneer  line  from  Glendive 
to  Circle;  thus,  no  inconvenience  will  be  caused  by  the  aban- 
donment of  the  direct  circuit  between  these  points. 

Notice  of  the  utility's  proposal  to  abandon  the  line  was 
published  on  February  15,  1924,  in  the  district  affected 
thereby,  and  there  being  no  protest  filed,  either  with  the 
utility  or  this  Commission,  the  application  has  been  granted, 
effective  March  1,  1924. 

February  26,  1924. 


Informal  Docket  No.  1717.  On  the  application  of  the 
City  of  Winnett,  Water  Department.  In  the  Matter  of 
Amending  its  Rates  for  Water  Service. 

The  Winnett,  Montana,  water  utility  is  municipally 
owned.  The  application  herein  is  for  an  order  of  the  Com- 
mission authorizing  a  revision  in  its  schedule  of  rates, 
whereby  the  burden  of  the  expense  will  be  more  equally 
divided  among  the  consumers.  The  present  schedule,  which 
provides  for  a  minimum  charge  of  $1.50  per  month,  and 
$7.50  per  thousand  gallons  of  water  used  regardless  of 
quantity,  it  is  stated  does  not  fairly  distribute  the  cost  as 
between  large  and  small  users.  The  proposed  tariff  makes 
a  graduated  lower  charge  for  each  one  thousand  gallons  con- 
sumed, and  provides  a  minimum  charge  of  $2.50  per  month. 

A  study  of  the  situation  is  convincing  that  the  changes 
submitted  should  be  made,  and  the  utility  having  published, 
in  accordance  with  our  Rules  of  Practice,  notice  of  the  pro- 
posed amendments,  to  which  no  protest  has  been  received, 
an  order  was  entered  accordingly,  effective  March  1,  1924. 
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Informal  Docket  1718.  Upon  the  Initial  Motion  of  the 
Commission.     In  the  Matter  of  Gas-Pressure  Requirements. 

Standards  for  Gas  Service  adopted  by  the  Commission 
effective  January  3,  1921,  provide  in  Rule  29,  "Gas  Pressure 
Limits  and  Allowable  Variation,"  as  follows: 

"(a)  Maximum  and  Minimum  Limits.  The  pressure 
of  gas  supplied  by  any  utility,  as  measured  at  the  outlet  of 
the  utility's  service  pipe  to  any  consumer,  or  in  the  case 
of  high-pressure  systems  at  the  outlet  of  the  house  gov- 
ernor, should  be  maintained  as  uniform  as  practicable,  and 
it  should  never  be  less  than  two  inches  'nor  more  than  eight 
inches  of  water  pressure,  except  as  the  consumer  may  re- 
quest in  writing  the  maintenance  of  some  higher  pressure." 

Due  to  an  erroneous  belief  on  the  part  of  uninformed 
consumers,  that  a  decrease  in  pressure  causes  a  correspond- 
ing increase  in  registration  for  the  same  number  of  heat 
units,  some  difficulty  has  been  experienced  in  the  regulation 
of  pressure  to  a  uniform  basis ;  while  as  a  matter  of  fact 
the  efficiency  is  somewhat  increased  when  the  consumer 
receives  the  gas  at  a  modified  lower  pressure. 

To  correct  this  situation,  the  rule  quoted  above  has  been 
amended  to  read:  "  *  *  *  Except  as  the  Commiss'on 
may  deem  necessary  in  special  cases." 

March  3,  1924. 


Informal  Docket  1719.  A.  G.  Mustoe  and  Janie  Mustoe, 
vs.  Eureka  Telephone  Company.  Alleged  unsatisfactory 
Exchange  Service. 

Complainants,  residents  of  Eureka,  Montana,  protested 
against  the  alleged  failure  or  refusal' of  the  telephone  com- 
pany to  make  exchange  connection  for  complainants,  and 
further,  that  on  sundry  occasions  their  conversation  has  been 
abruptly  terminated  by  reason  of  the  exchange  "shutting 
them  off"  without  sufficient  or  any  cause  to  justify  this 
action.  The  service  had  been  discontinued  at  the  time  this 
complaint  was  filed  with  the  commission. 

Respondent  avers  that  the  charges  herein  are  unwar- 
ranted and  misleading;  that  complainants  made  a  practice 
of  monopolizing  the  line  for  excessive  periods  of  time,  to 
the  annoyance  and  exclusion  of  other  patrons,  and  admits 
that  it  has  been  necessary  at  times  to  terminate  protracted 
conversations  by  closing  the  circuit,  in  order  that  others 
might  be  accommodated. 

The  Commission  recommended  that  the  parties  hereto 
get  together  with  a  view  to  settling  their  difficulties  with- 
out formal  procedure.  This  was  done,  and  we  are  now  ad- 
vised   that    probably    both    were    somewhat    at    fault.      The 
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service    has    been   restored    and    an    understanding    reached 
which  promises  to  promote  a  better  feeling  for  the  future 
March  19,  1924. 


Informal  Docket  1721.  Mrs.  H.  Hendrickson,  vs.  Moun- 
tain States  Telephone  and  Telegraph  Company.  In  Re  Dis- 
puted Bill  for  Telephone  Service. 

Complainant,  a  resident  of  Billings,  Montana,  reported 
to  the  Commission  that  she  ordered  a  telephone  installed  in 
her  residence,  720  North  31st  Street,  and  notwithstanding 
that  the  instrument  was  not  put  in  place  nor  service  given 
until  thirteen  days  later,  "They  deducted  three  days  and 
made  me  pay  in  full  for  the  ten  days  they  say  you  allow 
them  in  which  to  install  the  phone." 

There  is  no  ten-day  rule  of  the  Commission,  as  referred 
to  above.  The  payment  period  commences  when  the  instru- 
ment has  been  installed  and  service  is  available.  A  full 
month's  rental  is  not  permissable  for  less  than  a  month's 
service,  except  when  a  phone  has  been  installed  and  is  dis- 
continued before  the  expiration  of  the  first  month;  "All 
services  are  taken  for  a  minimum  service-period  of  one 
month;"  (Sec.  19  Rule  B  1.). 

Upon  investigation  it  was  found  that  the  disputed  bill 
was  rendered  in  error,  overcharging  the  complainant  ten 
thirty-firsts  of  a  month.  Refund  has  been  made.  March  4, 
1924. 


Informal  Docket  No.  1724.  Upon  the  Initial  Motion  of 
the  Commission,  vs.  Anaconda  Copper  Mining  Company 
Electric  Utility  Department.  In  Re  Rates  for  Electric  Serv- 
ice in  the  City  of  Anaconda,  Montana. 

The  records  indicating  that  the  rates  charged  for  elec- 
tric service  in  the  City  of  Anaconda  should  be  investigated 
with  a  view  to  establishing  a  more  reasonable  schedule,  the 
Commission  issued  its  Order  to  Show  Cause,  on  March  8, 
returnable  March  25,  1924,  why  the  rates  and  charges  of 
the  respondent  company  for  the  sale  of  electric  energy  to 
the  public  should  not  be  reduced,  and  why  its  tariff  and 
schedule  of  rates  and  charges  should  not  be  so  modified  as  to 
eliminate  therefrom  any  and  all  rates,  rules  or  regulations 
which  appear  or  are  alleged  to  be  ununiform,  preferential  or 
discriminatory  as  between  consumers. 

Pursuant  to  said  order,  the  respondent  herein,  by  its 
counsel,  met  with  the  Commission  in  conference,  and  thereat 
submitted  for  consideration  and  approval  a  tentative  tariff 
re-arranging   and   reducing   its   present   schedules.     An   an- 
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alysis  of  the  proffered  rates,  rules  and  regulations  showed 
that  a  reduction  would  thereby  be  effected  of  approximately 
sixteen  per  cent  to  consumers  using  more  current  than  the 
minimum  charge  of  one  dollar,  and  that  the  said  minimum 
charge,  while  unchanged,  would  permit  of  a  consumption  of 
twelve  kilowatt  hours,  whereas,  under  the  present  schedule 
the  maximum  consumption  for  the  minimum  bill  is  ten  K. 
W.  H., — twenty  per  cent  additional  service  for  the  same 
cost.  A  digest  of  consumers'  analysis  showed  that  ninety- 
five  per  cent  of  all  consumers  would  be  benefited  by  these 
reductions.  Certain  tariff  rules  and  regulations  were  amend- 
ed to  correct  past  practices  which  might  have  been  tech- 
nically considered  as  discriminatory. 

The  Commission  being  of  the  opinion  that  the  amended 
schedule  as  above,  satisfies  its  show-cause  order,  the  same 
has  been  accepted,  to  become  effective  April  1,  1924. 


Informal  Docket  No.  1726.  Board  of  County  Commis- 
sioners, Gallatin  County,  Montana,  vs.  Northern  Pacific  Rail- 
way Company.  In  the  Matter  of  Installing  Electric  or  other 
Signalling  Devices  at  Highway  Crossings. 

This  petition  is  for  an  order  of  the  Board  requiring  the 
Northern  Pacific  Railway  Company  to  install,  operate  and 
maintain  electric  or  other  signals  at  two  points  in  Gallatin 
County,  where  the  Yellowstone  Trail  crosses  the  respondent's 
main  line,  viz — approximately  two  miles  west  of  Bozeman, 
and  one  mile  east  of  Manhattan,  Montana. 

Section  3842  Revised  Codes  of  1921,  provides  that  the 
Board  of  Railroad  Commissioners  may  order  signals  installed 
"where  the  contour  of  the  country  adjacent  to  said  crossing 
is  such  that  a  person  approaching  same  along  said  highway 
cannot,  at  a  distance  of  twenty-five  feet  from  said  crossing 
obtain  an  obstructed  view  of  said  railroad  track  for  a  dis- 
tance of  one-half  mile  on  either  side  of  said  crossing;  *  * 
*  *  "  The  railway  company,  by  its  counsel  of  record, 
denied  that  these  locations  were  such  as  contemplated  by 
the  statute,  as  above,  inasmuch  as  the  view  was  not  ob- 
structed in  such  a  way  as  to  invite  danger  of  accidents. 

On  June  25,  1923,  joint  inspection  by  the  Board  of 
County  Commissioners,  representatives  of  the  railway  com- 
pany, and  the  Board  of  Railroad  Commissioners,  was  made 
on  the  ground  to  determine  what  should  be  and  could  be 
done  to  improve  conditions.  Prior  to  that  date  we  had 
written  the  complainant,  in  part  as  follows:  "A  careful 
inspection  of  these  two  crossings  is  convincing  that  an  order 
could  not  issue  requiring  the  railway  company  to  install  elec- 
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trie  signals  thereat,  inasmuch  as  the  countour  of  the  country 
is  not  of  such  a  nature  that  the  view  is  sufficiently  obstruct- 
ed. You  are  familiar  with  the  statue,  and  the  Board's  idea 
in  meeting  with  the  railway  people  is  to  come  to  some  un- 
derstanding with  reference  to  improving  the  view  both  east 
and  west  from  these  crossings,  by  cutting  down  brush  and 
other  vegetation  that  might  possibly  be  an  obstruction  dur- 
ing the  growing  season." 

As  a  result  of  this  joint  inspection  it  was  decided,  and 
the  railway  company  agreed,  to  place  distant  signals  on  both 
sides  of  the  track  at  these  crossings,  and  cut  down  a  few 
trees  that  might  interfere  with  the  view.  The  county  offi- 
cials also  required  the  removal  of  some  conspicuous  adver- 
tising signs  in  that  vicinity — not,  however,  on  the  railway 
company's  right-of-way.  The  work  was  completed  on  Octo- 
ber 16,  1923,  and  we  have  been  advised  by  the  board  of 
County  Commissioners  that  the  matter  may  be  considered 
closed. 


Informal  Docket  No.  1729.  J.  0.  Helsing,  Lewistown, 
Montana,  vs.  Montana  Power  Company.  In  re  Electric 
Schedule  Applicable  to  Apartments, — Flats. 

Complainant  alleged  that  his  rates  for  electric  service 
were  increased  in  the  month  of  February-March,  1924,  "in 
a  twelve-room  flat,  some  furnished,  others  have  their  own 
furniture.  I  pay  the  lights  and  water.  The  power  company 
tells  me  that  in  order  to  receive  the  benefit  of  the  reduced 
rate,  I  shall  have  to  put  a  meter  In  each  person's  room,  in 
the  name  of  said  person." 

The  property  in  question  is  occupied  usually  by  six  ten- 
ants ;  the  owner  (complainant)  has  his  private  residence 
elsewhere.  The  building  is  served  through  one  meter  and 
the  rooms  are  rented  by  the  month,  light  included.  An  ex- 
amination of  the  bills  for  previous  months  shows  that  prior 
to  March  13,  1924,  the  company  had  billed  this  consumer  on 
Schedule  "D",  which  applies  to  domestic  use  in  residences, 
flats  and  apartments."  On  the  latter  date  the  billing  was 
based  on  Schedule  "CL",  "available  for  hotels,  rooming- 
houses,  churches,  halls,  schools,  public  buildings,  stores  and 
other  place  of  business." 

It  will  be  noted  that  the  residence  rate,  schedule  "D", 
will  apply  also  in  flats  and  apartments,  while  schedule  "CL" 
is  designed  to  apply  to  places  of  business.  It  is  the  inten- 
tion, although  not  specifically  stated  in  the  tariffs,  that  flats 
and  apartments  will  be  classified  as  residences,  and  there- 
fore entitled  to  the  Schedule  "D"  rate,  only  when  served  as 
an   individual    consumer — separate   meter,   and    in   all   other 
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cases  the  public-house  rates  will  apply.  The  Commission 
has  heretofore  ruled  that  a  private  residence  may  rent  rooms 
to  others  without  becoming  a  "rooming  house"  as  contem- 
plated in  the  tariffs,  but  it  will  at  once  be  apparent  that 
a  flat  building  devoted  exclusively  to  business  purposes 
cannot  be  classified  as  a  residence,  to  which  latter  class  of 
consumers  a  lower  rate  has  been  granted.  True,  a  residence 
may  be  established  in  an  apartment  house  or  flat,  but  before 
it  can  be  considered  as  such  from  a  public-service  standpoint, 
it  must  be  segregated  from  common  uses  participated  in  by 
other  occupants  of  the  same  premises. 

Therefore,  in  the  instant  case,  the  "CL"  schedule  is 
properly  applicable,  notwithstanding  that  the  utility  has  in 
the  past  rendered  the  same  service  at  the  same  location  and 
to  the  same  consumer,  at  a  lower  rate. 

April  30,   1924. 


Informal  Docket  No.  1730.  Midland  Iron  Works,  vs. 
Great  Northern  Utilities  Company.  Rates  for  Natural  Gas 
at  Shelby,  Montana. 

Effective  January  1,  1924,  by  its  order  number  1369, 
the  Commission  promulgated  a  schedule  of  rates  and  charges 
for  natural  gas  service  in  the  City  of  Shelby,  Montana,  re- 
blocking  the  sliding  scale  and  reducing  the  rates  charged 
per  thousand  cubic  feet  of  gas  consumed.  The  discount  for 
payment  of  bills  on  or  before  the  tenth  day  of  the  following 
month,  was  also  reduced  from  ten  cents  to  five  cents  per 
thousand  cubic  feet.  The  record  before  us  at  the  time  indi- 
cated that  the  adjustments  made  would  affect  a  more  equit- 
able distribution  consistent  with  the  total  consumption. 

Complainant,  the  largest  consumer  of  gas  in  the  city, 
called  our  attention  to  its  bills  for  the  months  of  January, 
February  and  March,  1924,  and  asked  that  the  same  be 
audited  inasmuch  as  it  appeared  that  the  total  charges  were 
higher  than  they  would  have  been  under  the  former  sched- 
ule. Such  was  found  to  be  the  case;  due  to  "next  30,000  c. 
f."  falling  in  the  forty-five-cent  block,  whereas  the  super- 
seded tariff  allowed  "next  80,000  c.  f."  at  45  cents  per  thou- 
sand. This,  together  with  the  discount  feasure,  as  above, 
resulted  in  a  higher  charge  being  made  for  the  same  service 
rendered. 

To  correct  this  situation  and  protect  a  consumer  having 
as  large  a  consumption  as  the  complainant  herein,  an  amend- 
ment to  the  schedule  has  been  made,  effective  May  1,  1924, 
sub-dividing  the  blocks  over  50,000  cubic  feet.  The  amount 
of  overcharge  has  been  refunded  to  the  complainant.  April 
28,  1924. 
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Informal  Docket  No.  1732.  Dr.  P.  Lv  Greene,  vs.  Mon- 
tana Power  Company.  Inquiry  as  to  Proper  Basic  Charges 
Applying  to  X-Ray  Machines. 

Quoted  from  the  complaint:  "some  years  ago  we  put 
in  an  x-ray  machine.  This  was  connected  up  to  the  main 
line  of  the  building  current  already  installed.  There  is  a 
transformer  in  the  alley  for  this  current;  no  new  trans- 
former was  installed  for  our  special  use,  yet  we  have  had  to 
pay  three  dollars  a  month  as  a  'readiness-to-serve  charge'. 
Besides  this  we  pay  for  the  amount  of  current  consumed 
each  month." 

Our  investigation  showed  that  this  machine  has  the 
manufacturer's  rating  of  220  volts,  single-phase,  60  amperes. 
This  voltage  takes  an  average  maximum  current  of  20  amperes 
— equivalent  to  4.4  K.  V.  A.,  assumed  to  be  equal  to  the 
transformer  capacity  suggested  by  the  maker.  In  horse- 
power this  figures  5.94  (1.35  x  4.4).  The  Commission's 
Rule  13,  section  (h)  provides:  "service  to  x-ray  machines 
will  be  furnished  under  the  power  schedule,  and  the  demand 
charge  based  on  50  per  cent  of  the  transformer  rating  rec- 
ommended by  the  manufacturer  *  *  *  ".  Thus  the 
three  horse-power  rating  as  above,  is  established.  It  is  true 
that  an  additional  transformer  was  not  installed  for  this 
service;  nevertheless  transformer  capacity  must  be  reserved, 
which  amounts  to  the  same  as  greater  installation. 

Bills  for  this  service  have  been  correctly  rendered.  May 
2,  1924. 


Informal  Docket  1735.  The  City  of  Belt,  Montana,  vs. 
Great  Falls  Power  Company.  In  the  Matter  of  More  Eco- 
nomical Street  Lighting. 

The  City  of  Belt,  Montana,  is  served  with  electricity  by 
the  Great  Falls  Power  Company,  (Montana  Power  Com- 
pany). On  March  13,  1924,  the  City  solicited  the  aid  of  the 
Commission  to  the  end  that  its  monthly  bill  for  street  light- 
ing might  be  reduced  from  $114.94,  by  means  of  more 
economical  practices,  hours  of  service,  etc. 

Our  investigation  indicated  that  the  street-lighting  sys- 
tem would  not  be  impaired  if  lamps  of  a  lesser  candle-power 
were  used  in  certain  sections ;  with  a  corresponding  reduc- 
tion in  the  monthly  rate.  Accordingly  thirty-one  suspension 
and  bracket  lights,  250  c.  p.,  have  been  replaced  with  100 
c.  p.  66.2  watt  lamps,  thus  reducing  the  connected  load  to 
2.052  K.  W.  in  that  district;  making  a  saving  of  $345.96  per 
year. 

It  was  not  found  feasible  to  reduce  the  volume  of  light 
used  in  the  business  section,  and  yet  maintain  the  desired 
standard  of  efficiency.    May  14,  1924. 
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Informal  Docket  No.  1737.  Upon  the  application  of  the 
Helena  Light  and  Railway  Company,  for  an  Order  of  the 
Commission  authorizing  it  to  Change  Certain  of  its  Street- 
Car  Lines  and  Service. 

The  application  herein  is  dated  February  15,  1924,  and 
contemplates  extending  the  present  Kenwood  street-car  line 
west  to  a  connection  with  the  main  line  to  the  State  Nursery 
at  a  point  opposite  the  Kessler  brewery.  When  this  has 
been  done  it  is  proposed  to  abandon  and  remove  that  por- 
tion of  the  Lower  Broadwater  line  between  the  Kenwood 
switch  and  the  brewery,  via  Central  Park.  The  reasons 
for  the  desired  changes  are  (a)  to  put  the  Kenwood  addition 
on  the  main  line,  giving  it  more  frequent  car  service,  and 
(b)  reduce  the  operating  expense  incident  to  the  more  cir- 
cuitous route  by  way  of  Central  Park ;  which  has  of  late  years 
been  abandoned  as  a  place  of  public  amusement. 

There  is  little  or  no  local  travel  between  the  Kenwood 
switch  and  the  brewery  over  the  present  route.  The  dis- 
tance between  these  points  is  1.343  miles ;  in  other  words 
that  figure  represents  the  trackage  that  the  utility  proposes 
to  abandon.  From  the  said  Kenwood  switch,  a  branch  line 
.836  miles  long,  serves  the  Kenwood  district.  This  branch 
lines  it  is  proposed  to  extend  to  the  brewery,  .420  miles, 
making  the  total  trackage  via  the  shorter  route  1.256  miles, 
as  against  the  longer  route  between  the  same  points,  as 
above,  1.343  miles.  The  reduction  in  track-miles,  however,  is 
only  one  contributing  factor  to  better  service  and  more  eco- 
nomical operation.  The  new  route  places  Kenwood  on  the 
main  line,  giving  to  that  residence  section  of  the  City  of 
Helena,  half-hourly  instead  of  hourly  service.  Furthermore, 
it  effects  a  reduction  of  1.846  car-miles  per  trip — largely  due 
to  "doubling"  the  Kenwood  branch  under  the  present  plan 
of  operation. 

The  application  was  granted  by  the  Commission  after 
an  investigation  to  determine  the  efficiency  of  the  proposed 
plan  from  a  public-service  standpoint.  The  work  has  been 
completed  and  service  commenced  over  the  new  route  May 
10,  1924. 


Informal  Docket  No.  1741.  Wm.  Hurst,  vs.  Eastern 
Montana  Light  &  Power  Company.  Utility's  Refusal  to 
Furnish  Electricity  for  Power. 

Complainant  is  a  resident  of  Glendive,  Montana,  and  re- 
ported to  the  Commission  on  May  22,  1924,  that  the  E.  M. 
L.  &  P.  Co.  refused  to  furnish  him  with  electric  energy  for 
power  purposes,  although  repeated  requests  had  been  made  at 
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various  times  during  the  past  six  weeks;  that  he  was  not 
indebted  to  the  utility  for  former  service  rendered,  having 
paid  all  bills  in  full. 

The  Commission's  investigation  developed  that  the  util- 
ity held  complainant  responsible  for  the  breaking  of  a  cross- 
arm  on  one  of  its  poles,  alleged  to  have  been  caused  by 
carelessness  while  tearing  the  roof  off  of  an  old  building. 
The  complainant  denied  responsibility  or  even  any  knowledge 
of  the  alleged  damage  to  the  company's  property.  Be  that 
as  it  may,  the  rules  provide  under  what  conditions  a  public 
utility  may  decline  to  serve,  and  its  recourse  in  this  case  did 
not  lie  in  refusing  to  render  service  upon  a  proper  application 
being  made,  but  apparently  in  an  action  for  damages  if  nec- 
essary to  go  to  that  extent. 

The  Commission  is  now  in  receipt  of  notice  from  the 
utility  that  it  will  connect  up  complainant's  service  upon 
advice  that  he  is  now  ready.    May  27,  1924. 


Informal  Docket  No.  1743.  The  Town  of  Plenty  wood, 
Montana,  vs.  Plentywood  Electric  Company.  In  the  Matter 
of  Street   Lighting   in   Out-lying  Districts. 

Prior  to  September,  1923,  the  only  street  lighting  in 
the  Town  of  Plentywood,  Montana,  was  in  the  business  dis- 
trict. The  Council  deemed  it  advisable  to  install  a  few  lights, 
fifteen  more  or  less,  in  the  out-lying  sections.  Following 
several  conferences  between  the  Town  Council  and  the 
Electric  company,  the  matter  was  referred  to  the  Commis- 
sion on  January  14,  1924,  for  investigation  and  prescription 
of  a  reasonable  rate  and  rules  to  govern  the  use  of  that  por- 
tion of  the  lighting  system. 

Except  occasionally  it  will  serve  all  purposes  to  have 
these  lights  burn  until  midnight  only.  It  has  been  agreed 
that  75-watt  lamps  will  be  of  sufficient  capacity,  and  the 
Commission  feels  that  one  dollar  per  light  per  month  is  a 
fair  and  reasonable  rate  for  this  service.  It  is  further  under- 
stood and  agreed  that  the  lights  will  not  be  turned  on  until 
darkness  makes  it  necessary,  and  that  they  will  not  be  used 
at  all  on  moonlight  nights,  but  may  be  used  after  midnight 
or  special  occasions. 

An  amendment  has  been  filed  to  the  utility's  tariff 
naming  the  rate  of  $1.00  per  month,  governed  bv  the  above 
limitations,  effective  May  1,  1924.     April  8,  1924. 
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Informal  Docket  No.  1745.  Upon  the  Application  of  the 
City  of  Lewistown,  Montana,  in  the  Matter  of  Supplying 
Water  for  Fire  Protection  Only. 

The  water  system  in  the  City  of  Lewistown,  Montana,  is 
municipally  owned.  Recently  a  number  of  private  water 
supplies  have  been  developed  in  the  business  district.  As  a 
result  these  properties  have  discontinued  the  use  of  city 
water,  except  that  stand  pipes  are  still  maintained  inside 
the  buildings,  connected  with  the  city  mains,  for  use  in 
case  of  fire  only;  in  other  words  a  stand-by  service — which 
may  never  be  used. 

The  Commission  is  asked  to  approve  a  rate  of  $15.00 
per  stand  pipe  per  quarter;  the  same  being  based  on  the 
saving  effected  in  fire  insurance  premiums  by  reason  of  the 
property  being  protected  in  this  manner.  It  should  be  under- 
stood that  these  properties  do  not  otherwise  contribute  di- 
rectly or  indirectly  to  the  city's  water  fund. 

The  Commission  is  the  opinion  that  the  proposed  rate  of 
$15.00  per  quarter  is  reasonable  compensation  for  the  city's 
readiness-to-serve,  in  view  of  its  investment  in  mains,  etc. 
Accordingly  the  application  has  been  approved,  to  become 
effective  July  1,  1924.     June  12,  1924. 


Informal  Docket  No.  1749.  Collett  &  Son,  vs.  Montana 
Power  Company.  Electric  Service  at  Bozeman  Hot  Springs, 
Montana. 

Complainant  conducts  a  summer  resort  at  Bozeman  Hot 
Springs,  a  few  miles  out  of  the  City  of  Bozeman,  Montana. 
The  complaint  is  dated  May  27,  1924,  and  recites  that  on 
account  of  the  Montana  Power  Company  having  failed  to 
comply  with  complainant's  request  for  electric  service  for 
lighting  and  power,  it  was  obliged  to  install  a  Delco  system, 
which  has  proved  to  be  inadequate  and  unsatisfactory.  The 
petition  is  for  an  order  of  the  Commission  requiring  the 
defendant  company  to  furnish  service  at  this  location. 

In  its  reoly  to  this  informal  complaint,  the  company 
states  that  "In  order  to  give  service  at  this  point  it  will  be 
necessary  for  us  to  use  the  sub-station  which  belongs  to  the 
Chicago,  Milwaukee  and  St.  Paul  Railway  Company ;  we  have 
taken  the  matter  up  with  them."  Without  further  action 
on  the  part  of  the  Commission,  arrangements  were  made 
with  the  railway  company  to  use  its  facilities,  as  above,  and 
on  July  8,  1924,  complainant  notified  us  that  the  service 
had  been  satisfactorily  installed. 
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Informal  Docket  No.  1750.  Mrs.  Caroline  McCann  vs. 
Chinook-Cleveland  Telephone  Company.  Alleging  Failure  to 
Furnish  Service — Residence. 

Complainant  is  a  resident  of  Chinook,  Montana.  The 
complaint  is  dated  June  9,  1924,  and  states  that  repeated 
requests  have  been  made  since  April  last  to  have  a  telephone 
installed  in  her  home,  but  up  to  the  present  time  nothing 
had  been  done,  and  no  promise  made  for  the  future. 

The  Commission's  investigation  showed  that  the  instant 
application  was  made  at  a  time  when  there  was  no  available 
station  on  that  particular  line.  The  same  condition  existed 
when  the  request  was  repeated  by  the  applicant.  It  was 
therefore  necessary  to  wait  until  there  was  an  "opening". 
The  phone  was  installed  and  service  furnished  commencing 
June  18,  1924. 


Informal  Docket  No.  1755.  Joseph  D.  Turner  vs.  Mis- 
soula Light  &  Water  Company.  Service  refused  account 
Non-payment  of  Bills. 

Complainant  is  a  resident  of  Missoula,  Montana,  and  has 
been  a  patron  of  the  defendant  company  for  a  number  of 
years.  On  March  18,  1924,  he  filed  an  informal  complaint 
with  the  Commission,  alleging,  in  substance,  that  the  utility 
had  refused  and  still  refused  to  furnish  electric  service  at 
his  place  of  business,  unless  he  paid  certain  bills  alleged  to 
be  owing,  and  which  complainant  averred  were  not  correct, — 
some  having  been  paid  long  ago  and  receipts  issued  by  the 
company.  Complainant  also  maintained  that  the  utility  was 
still  holding  service  deposits  made  by  him  at  various  times 
in  the  past.  The  statement  presented  to  the  Commission 
showed  a  much  complicated  situation  extending  back  over  a 
period  of  years. 

There  was  no  allegation  made  that  the  rates  or  service 
rendered  by  the  utility  were  unreasonable ;  the  questions  in- 
volved could  only  be  determined  by  an  audit  of  the  charges 
and  credits  made  to  complainant's  account  from  the  time 
service  was  first  given, — water  and  electric.  Apparently  the 
complainant  did  not  keep  a  book  record  of  these  transactions, 
and  stated  his  case  largely  from  memory.  The  books  of  the 
utility  showed  that  service  had  been  discontinued  at  sundry 
times  for  non-payment  of  bills,  and  later  restored  after  ap- 
plying the  money  on  deposit  to  the  credit  of  the  account  past 
due. 

Upon  the  Commission's  recommendation  a  conference 
was  had  between  the  parties  hereto,  when  each  separate 
transaction  was  taken  up  in  chronological  order  and  dis- 
posed of  from  an  accounting  standpoint.  We  are  now  ad- 
vised by  complainant  that  all  matters  involved  have  been 
adjusted  satisfactorily.     August  28,  1924. 
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Informal  Docket  No.  1756.  A.  B.  Riddle,  vs.  Billings 
Gas  Company.  Application  for  a  Ruling  of  the  Commission 
with  Reference  to  proper  Billing. 

Complainant  is  a  resident  of  Billings,  Montana,  and 
a  patron  of  the  defendant  company  prior  to  and  since  June 
28,  1924,  on  which  date  he  moved  to  a  new  address.  The 
meter  was  read  on  June  16th,  the  regular  reading  day,  and 
again  on  June  28th  upon  the  request  of  complainant;  and 
upon  his  further  request  for  service  at  the  new  address  com- 
mencing at  once.  From  June  16th  to  28th  the  consumption 
of  gas  was  2,800  cubic  feet,  amounting  to  $1.40,  which  was 
paid.  On  July  16th  the  meter  showed  a  registration  of  1,000 
cubic  feet,  (June  28th-July  16th)  for  which  the  utility  ren- 
dered its  minimum  bill,  the  tariff  providing  for  a  rate  of  50c 
per  thousand,  minimum  bill  $1.00  per  month. 

The  fact  that  the  consumer  moved  from  one  address  to 
another  does  not  constitute  a  new  service.  He  used  gas  con- 
tinuously from  June  16th  to  July  16th,  but  at  two  locations. 
His  total  consumption  was  3,800  C.  F.  (2,800  plus  1,000) 
and  his  bill  should  be  $1.90.  He  paid  $2.40,  as  above,  and 
the  amount  of  the  overcharge  has  been  refunded.  August 
19,  1924. 


Informal  Docket  No.  1759.  City  of  Havre,  Montana,  a 
Municipal  Corporation,  vs.  The  Montana  Power  Company. 
Claim  for  Refund  of  Alleged  Overcharge  for  Street  Lighting. 

The  City  of  Havre,  Montana,  made  inquiry  of  the  Com- 
mission in  February,  1924,  as  to  the  proper  rates  applicable 
to  street  lighting,  and  stated  that  its  accountant  was  unable 
to  audit  the  power  company's  bills  as  rendered  for  the  rea- 
son that  the  same  did  not  appear  to  be  based  on  the  tariff 
which  became  effective  July  1,  1923.  Complainant  further 
stated  that  the  city  had  paid  $750.70  per  month,  or  a  total 
of  $5,254.90  for  street  lighting  from  July  1,  1923  to  January 
31,  1924,  apparently  figured  at 

661-60     watt   lamps    (f?    70c   per  Mo $462.70 

4S-5O0   watt   lamps    @    6.00   per  Mo 288.00 

Total $750.70 

Effective  July  1,  1923,  a  reduction  in  rates  of  the  Mon- 
tana Power  Company  took  effect  in  all  cities  and  towns 
served  by  it,  making  the  rates  uniform  at  all  points  for  the 
same  class  of  service.  The  new  tariff  provided  in  "Schedule 
M"  the  rates  for  street  lighting  as  follows: 

First     r,   KW.  of  connected  load  <fi  $130.00  per  year 

Next  10  KW.  of  connected   load  @  :t7. 00  per  year 

Next   25    KW.  of  connected   load  (§  74.00  per  year 

Next   40   KW.  of  connected  load  (TO  63.00  per  year 

Additional    KW.  of  connected   load  @  60.00  per  year 
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"This  rate  covers  only  the  supplying  of  power  at  the 
company's  distributing  stations,  in  the  form  of  constant  po- 
tential alternating  current.  An  additional  charge  will  be 
made  to  cover  transformation,  distribution,  maintenance  and 
fixed  charges  on  lighting  system,  wherever  any  or  all  of 
these  items  are  required  of  the  power  company." 

There  was  no  question  raised  as  to  the  cit}r's  installa- 
tion of  63.66  kilowatts,  and  in  reply  to  the  Commission's 
request  for  a  detail  statement  showing  the  method  of  cal- 
culation applied  at  Havre  making  the  monthly  bills  as  nbo-ze 
stated,  the  power  company  advised  that  "we  have  been 
charging  the  city  a  flat  rate  of  so  much  per  lamp,  *  *  * 
as  we  have  no  contract  with  the  city,  this  rate  is 
presumably  a  hold-over  from  some  old  contract.  *  *  * 
We  proposed  to  the  former  mayor  that  the  sliding-scale 
published  rate  be  put  into  effect,  and  a  new  contract  made 
in  connection  with  a  proposed  reconstruction  of  the  street- 
lighting  system  which  involved  new  and  improved  lighting 
units  and  a  re-wiring  of  the  post  lighting  system,  which 
belongs  to  the  city  and  is  in  very  bad  repair.  The  mayor 
said  that  the  old  rate  was  satisfactory  and  he  did  not  wish 
to  make  a  new  contract,  so  the  matter  drifted  along. 

"In  Havre  we  have  a  considerable  investment  in  poles, 
wire,  fixtures,  transformers  and  time  switches  which  are 
devoted  either  in  who^e  or  in  part  to  the  street  lighting. 
*  *  *  We  are  now  making  a  survey  of  the  system  to 
determine  a  fair  charge  for  these  items.  I  think,  however, 
that  this  additional  charge,  added  to  Schedule  M,  will 
amount  to  less  than  the  rate  which  has  been  in  effect." 

On  June  3,  1924,  the  city's  engineer  advised  the  Com- 
mission that  "we  have  just  signed  a  new  contract  with  the 
Montana  Power  Company  at  a  reduced  rate  from  our  previ- 
ous contract," — his  letter  implying  that  the  matter  had  been 
satisfactorily  disposed  of,  and  need  not  be  further  investi- 
gated. A  copy  of  the  new  contract  was  filed  with  the  Com- 
mission on  June  20,  1924.  It  provided  for  current  in  ac- 
cordance with  Schedule  M,  as  above,  and  in  addition  "the 
city  further  agrees  to  pay  to  the  power  company  a  service 
charge  of  $2,000  per  year,  to  cover  the  cost  of  transmitting 
the  power  in  from  its  substation,  distributing  it  to  the 
several  points  of  delivery,  transforming  it,  and  maintaining 
and  operating  the  necessary  time  switches." 

On  June  25,  1924,  the  city's  engineer  notified  the  Com- 
mission that  "we  wish  to  withdraw  our  complaint  *  *  * 
as  the  new  contract  with  the  Montana  Power  Company  is 
now  satsifactory."  The  Commission  continued  its  investi- 
gation, however,  with  the  power  company. 
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Using  Havre's  installation  and  connected-load  and  ap- 
plying the  scale  of  rates  as  per  Schedule  M,  the  charge  for 
current  should  be  $413.38  per  month.  Thus,  the  difference 
between  that  figure  and  $750.70  paid  each  month  after 
July  1,  1923,  shows  that  $337.32  per  month  was  charged  for 
maintenance,  operation,  etc.  It  will  be  noted  that  the  annual 
charge  of  $2,000,  as  provided  for  in  the  new  contract,  is  a 
monthly  average  of  $166.66  which  covers  all  of  the  service 
units  heretofore  costing  the  city  an  additional  $170.66  per 
month  ($337.32— $166.66)  for  which  no  satisfactory  explana- 
tion has  been  offered. 

Commencing  July  1,  1923,  the  only  lawful  rate  for  cur- 
rent was  the  published  tariff  containing  the  rates  for  street 
lighting  in  schedule  M,  and  inasmuch  as  the  city  of  Havre 
had  paid  in  addition  thereto,  a  charge  for  other  service 
rendered  by  the  utility,  apparently  $170.66  per  month  in 
excess  of  what  it  should  have  paid  for  the  seven  months 
ended  January  31,  1924,  the  Commission  held  that  the  city 
had  been  overcharged  to  the  extent  of  $1,194.62.  Refund 
of  this  overcharge  has  been  made.     September  29,  1924. 


Informal  Docket  No.  1760.  On  the  application  of  the 
Town  of  Saco,  Montana,  in  the  Matter  of  Increasing  its 
Rates  for  Water  Service  Outside  of  the  Improvement  Dis- 
trict. 

The  water  utility  in  the  Town  of  Saco,  Montana,  is 
municipally  owned,  and  embraces  what  is  known  as  Water 
Improvement  District  Number  One.  The  application  of  the 
utility  is  for  an  order  of  the  Commission  authorizing  an  ap- 
propriate charge  in  addition  to  the  regular  tariff  rates,  to 
consumers  outside  of  the  district,  whom  it  has  elected  to 
serve  of  its  own  volition. 

The  reasons  advanced  for  an  increase  in  rates,  as  above, 
are  based  on  the  fact  that  consumers  within  the  improve- 
ment district  are  now  paying,  and  have  heretofore  paid 
since  the  district  was  created,  an  assessment  on  their  re- 
spective properties  to  pay  the  interest  and  to  provide  a  sink- 
ing fund  for  the  retirement  of  the  bonds ;  whereas  consumers 
outside  of  the  district  limits  have  paid  only  for  the  amount 
of  water  consumed  at  regular  tariff  rates.  Thus,  the  latter 
class  of  consumers  have  been  and  are  now  receiving  the 
same  class  of  service  as  those  within  the  district  limitations, 
at  a  lesser  cost.  The  municipality  now  seeks  to  remove  this 
unfair  discrimination. 


720  MONTANA    UTILITIES    REPORTS 

This  Commission  does  not  claim  nor  assume  to  have 
the  right  to  compel  a  water  improvement  district  to  furnish 
water  to  users  who  are  not  within  the  district,  and  who  are 
not  responding  by  taxes  for  the  establishment  and  operation 
of  the  district.  When,  however,  service  is  voluntarily  given 
to  one  outside,  others  similarity  situated  are  entitled  to 
service  at  like  rates.  By  the  action  of  furnishing  one,  the 
district  itself  enlarges  the  territory  within  which  it  pro- 
fesses to  serve  the  public. 

In  the  instant  case  there  are  five  dwellings  and  the  new 
high  school  located  outside  of  the  district,  having  connec- 
tions with  the  water  system.  In  the  past  the  assessment 
against  the  properties  comprising  the  district  proper,  has 
amounted  to  approximately  $2.15  per  thousand  square  feet 
per  annum,  or  equivalent  to  $24.00  per  dwelling  and  $60.00 
for  the  high-school  property,  per  year.  The  Commission  has 
in  former  similar  cases,  held  that  an  additional  charge 
should  be  made  to  equalize  the  cost  of  like  service  to  all  con- 
sumers. It  has  therefore  been  ordered  that  Saco  Water  Im- 
provement District  Tariff  No.  1  shall  be  amended  to  provide 
for  a  flat  charge  of  $2.00  per  month  to  dwellings,  and  $5.00 
per  month  to  the  school  district;  such  charges  shall  be  in 
addition  to  the  regular  tariff  rates  applied  to  the  amount 
of  water  consumed.  The  same  shall  become  effective  on 
and  after  October  15,  1924.    Sept.  29,  1924. 
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Up  to  the  present  time  there  have  been  24  proposed 
irrigation  districts  which  have  petitioned  this  Commission 
for  assistance  under  the  provisions  of  the  1919  law  and 
amendments  thereto.  Three  of  these  filed  written  applica- 
tions but  never  completed  formal  petitions,  as  required. 
After  making  the  field  investigations,  six  projects  were 
found  to  be  not  feasible,  which  resulted  in  curtailing  any 
further  development  or  expense.  Five  districts  have  com- 
pleted their  final  surveys  and  are  either  offering  bonds  for 
sale  or  circulating  petitions,  asking  for  the  approval  of  the 
bond  issue.  One  project  sold  its  bonds  for  cash  and  is  now 
under  construction.  Three  districts  have  been  partially  con- 
structed and  are  depending  upon  the  sale  of  the  balance  of 
their  bonds  to  complete  them. 

The  present  status  of  each  district,  which  has  petitioned 
to  come  under  the  jurisdiction  of  this  Commission,  follows: 

Projects  Nos.  1,  2  and  3,  Coopers  Lake,  Powell  County, 
Nine  Mile  Prairie  and  Frenchtown  Valley,  Missoula  County, 
respectively,  made  written  application  but  never  filed  formal 
petition  as  required  by  law. 

Project  No.  4,  DeSmet,  Missoula  County,  final  surveys 
and  "Plan  of  Reclamation"  have  been  approved,  but  the 
petition  asking  for  the  authorization  of  bonds  has  not  been 
filed. 

Project  No.  5,  Glendive-Fallon,  Dawson  and  Prairie 
Counties,  field  investigations  showed  the  project  to  be  not 
feasible,  and  the  petition  was  dissolved. 

Project  No.  6,  Brockway,  McCone  County,  field  investi- 
gation showed  the  project  to  be  not  feasible,  and  no  further 
action  was  taken. 

Project  No.  7,  Valley  View,  Broadwater  County,  final 
surveys  and  "Plan  of  Reclamation"  were  approved,  but  the 
formal  petition  asking  for  the  approval  of  the  bond  issue 
has  never  been  filed. 

Project  No.  8,  East  Bench,  Beaverhead  County,  the  resi- 
dent engineer  is  making  the  final  surveys  and  plans.  Further 
action  is  dependent  upon  the  completion  of  the  same. 
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Project  No.  9,  Harlowton-DuRand,  Wheatland  County, 
the  final  survey  of  the  enlarged  district  and  "Plan  of  Re- 
clamation" were  filed  and  approved  December  8,  1923.  The 
supplement  to  the  final  report  on  the  feasibility  by  the 
Public  Service  Commission,  was  filed  February  1,  1924,  a 
copy  of  which  is  hereto  attached.  Petitions  are  now  being 
circulated,  asking  for  authorization  of  the  required  bond 
issue. 

Project  No.  10,  Red  Lodge-Rosebud,  Carbon  County,  con- 
struction work  was  begun  in  November,  1923.  The  work  is 
now  about  65  per  cent  completed.  Mr.  J.  S.  Haley  of  Boze- 
man,  is  the  contractor.  It  is  anticipated  that  part  of  the 
project  can  have  water  for  the  irrigating  season  of  1925. 

Project  No.  11,  Joliet  and  White  Horse  Bench,  Carbon 
County.  This  district  was  initiated  under  the  old  law  of 
1909  and  later  they  petitioned  to  come  under  the  jurisdiction 
of  the  Public  Service  Commission.  Upon  examination  in  the 
field  by  this  Commission's  engineer,  it  was  found  that  the 
proposed  reservoir  sites  and  water  supply  were  not  very 
satisfactory.  Accordingly  it  was  recommended  that  these 
proposed  sites  be  abandoned  and  a  new  reservoir  and  water 
supply  from  East  Rosebud  River  be  developed,  and  the  water 
be  delivered  through  the  Red  Lodge-Rosebul  Irrigation  Dis- 
trict canals.  The  district  was  then  dissolved  by  action  of 
the  court,  and  it  is  proposed  to  organize  a  new  district  and 
develop  the  reservoir  and  water  supply  recommended  by  the 
Public  Service  Commission. 

Project  No.  12,  Newlan  Creek,  Meagher  County.  Formal 
petition  was  filed  with  the  clerk  of  the  court,  and  the  Public 
Service  Commission.  Thereupon  a  request  was  made  of  the 
petitioners  for  the  required  deposit  to  defray  the  expenses 
of  making  the  field  examination.  The  deposit  was  never 
made  and  therefore  nothing  more  was  done. 

Project  No.  13,  Woods  Gulch,  Meagher  County.  A  field 
investigation  of  this  project  by  the  Public  Service  Commis- 
sion engineers  showed  that  the  water  supply  was  uncertain 
and  that  the  project  was  economically  not  feasible.  It  was 
therefore  recommended  that  the  district  be  not  created.  No 
further  action  was  taken  by  the  court  after  the  report  was 
filed. 

Project  No.  14,  Meadow  Farm,  Gallatin  County.  Formal 
petition  was  filed  and  a  request  made  of  the  petitioners  to 
deposit  the  money  needed  to  make  the  field  investigation 
and  report.  The  deposit  was  never  made  and  consequently 
nothing  further  has  been  done. 
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Project  No.  15,  Upper  Glendive-Fallon,  Dawson  and 
Prairie  Counties.  This  project  is  a  small  subdivision  of  the 
Glendive-Fallon  Irrigation  District,  Project  No.  5.  The  "plan 
of  reclamaton"  and  the  bond  issue  have  been  approved.  The 
bonds  were  offered  for  sale,  but  no  bids  were  received.  The 
Glendive  Land  and  Irrigation  Company,  interested  land  own- 
ers, pledged  their  assets  to  secure  a  loan,  the  funds  being 
used  to  build  the  lower  canal.  The  lands  under  the  lower 
canal  were  colonized  last  year  by  a  colony  of  Russians,  who 
were  quite  successful  in  the  production  of  irrigated  crops  in 
1924.  Tentative  plans  are  now  under  way  to  dispose  of  the 
entire  bond  issue  and  complete  the  work  in  time  to  deliver 
water  for  the  entire  project  for  the  season  of  1925. 

Project  No.  16,  Crow  Creek,  Broadwater  County.  The 
Crow  Creek  Irrigation  District  was  organized  under  the  old 
law  of  1909,  and  its  organization  still  exists  under  'the  law. 
A  majority  of  the  land  owners,  being  dissatisfied  with  pro- 
ceedings, petitioned  this  Commission  for  a  field  investigation 
and  report  on  the  feasibility  of  the  project.  Their  request 
was  granted  and  the  findings  showed  that,  with  the  present 
acreage,  the  project  was  not  economically  feasible.  This 
terminated  the  Public  Service  Commission's  connection  with 
the  district,  as  we  had  no  further  jurisdiction,  the  project 
being  organized  under  the  old  law.  We  have  been  informed, 
however,  that  steps  are  being  taken  to  increase  the  acreage 
and  thereby  decrease  the  unit  cost. 

Project  No.  17,  Brockway-Ash  Creek,  McCone  County. 
The  engineers  for  the  Public  Service  Commission  made  a 
field  examination  of  this  project  at  the  time  of  investigating 
the  Brockway  Irrigation  District.  The  land  to  be  covered 
is  a  small  unit  of  Project  No.  6.  Upon  request  of  the  land 
owners  the  report  has  not  been  filed. 

Project  No.  18,  South  Bench,  Gallatin  County.  This 
project  was  found  to  be  feasible  and  a  resident  engineer  was 
appointed.  Final  surveys  and  plans  were  begun  in  1923  and 
partially  completed  when  the  local  board  of  directors  decided 
to  stop  the  work  temporarily.  It  is  their  intention,  however, 
to  complete  the  final  surveys  and  plans  within  the  near 
future. 

Project  No.  19,  Silver,  Lewis  and  Clark  County.  Field 
investigation  and  report  made  on  this  project  were  favorable. 
After  the  hearing  the  court  failed  to  create  the  district,  but 
ordered  the  petition  dissolved. 

Project  No.  20,  Brackett  Creek,  Park  County.  Field 
surveys  and  report  were  made  on  the  feasibility  by  the  Pub« 
lie  Service  Commission  engineers.  The  investigation  showed 
the  water  supply  to  be  questionable,  and  the  project  not 
feasible  from  an  economical  standpoint,  as  the  estimated 
cost  per  acre  was  too  high.     The  district  was  not  created. 
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Project  No.  21,  Fish  Creek,  Wheatland  and  Golden 
Valley  Counties.  The  field  investigation  and  report  were 
made  by  the  engineers  of  the  Public  Service  Commission.  It 
was  found  that  only  a  small  part  of  the  project  was  feasible, 
but  that  later  developments  might  prove  the  whole  scheme 
to  be  feasible.  It  was  recommended  that  the  district  be 
created  and  the  feasible  part  be  built  through  local  co-opera- 
tion or  a  stock  company  before  trying  to  float  the  entire 
bond  issue.  No  further  action  on  the  part  of  the  petitioners 
or  the  court  has  been  taken. 

Project  No.  22,  Whitetail,  Jefferson  County.  This  pro- 
ject was  originally  initiated  by  a  Montana  corporation,  which 
undertook  to  build  the  works  from  the  sale  of  stock.  Under 
this  plan  about  half  of  the  system  was  completed.  Then  it 
was  organized  into  an  irrigation  district,  under  the  old  law 
of  1909.  Bonds  were  offered  for  sale,  but  no  bids  were  re- 
ceived. Subsequently  the  district  was  re-organized,  under 
the  laws  of  1919,  and  came  under  the  jurisdiction  of  the 
Public  Service  Commission.  A  contract  was  let  and  ap- 
proved by  the  Commission  to  complete  the  work  this  coming 
spring. 

Project  No.  23,  Chapman,  Carbon  County.  Petitions 
were  filed  in  regular  form,  asking  the  court  to  create  this 
district  under  the  jurisdiction  of  the  Public  Service  Com- 
mission. Engineer  for  the  Commission  made  the  preliminary 
surveys  and  report,  finding  the  project  feasible,  and  rec- 
ommended that  the  court  create  the  district.  At  the  hearing, 
attorneys  for  the  defense  succeeded  in  getting  enough 
original  signers  to  withdraw  their  names  from  the  petition 
to  reduce  the  number  and  acreage  below  the  statute  require- 
ments, which,  in  turn,  deprived  the  court  of  jurisdiction,  and 
therefore  the  district  could  not  be  legally  created.  The 
petition  was  therefore  dissolved. 

Project  No.  24,  Trout  Creek  Basin,  Granite  County. 
Formal  petitions  were  filed,  asking  the  court  to  create  this 
district  under  the  jurisdiction  of  the  Public  Service  Com- 
mission. Engineers  for  the  Commission  made  the  required 
field  examination  and  reported  the  project  feasible.  On 
December  2,  1924,  the  petitioners  are  to  be  heard  in  court 
relative  to  creating  the  district. 
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The  grinding  of  wheat  or  crushing  it  in  some  form 
whereby  the  meal  of  the  wheat  kernel  was  mixed  with  the 
bran  or  outside  covering,  so  that  bread  in  some  form  could  be 
made  from  it,  dates  from  such  a  remote  period  that  it  is 
prehistoric.  The  first  data  we  have  of  the  process  used 
show  simply  crushing  the  berry  by  the  use  of  stones  or  any 
substance  which  was  harder  than  the  wheat.  Milling,  like 
other  industries,  has  improved  in  methods  until  at  the  present 
time  the  chemical  content  of  the  wheat  is  a  large  factor  in 
its  value  for  flour  production  and  also  in  the  premium  it 
commands  at  the  large  terminal  markets. 

Modern  milling  not  only  uses  the  latest  and  best  ma- 
chinery for  extracting  the  meal  from  the  wheat  berry,  aided 
by  the  very  best  of  operators,  but  the  milling  industry  de- 
pends largely  upon  the  chemist's  analysis  of  the  wheat  milled. 
The  percentage  of  protein  matter,  dry  gluten,  ash  and  other 
constituent  elements,  is  a  large  factor  in  the  quality  and 
absorption  which  the  flour  will  have. 

There  is  no  portion  of  the  earth's  surface  that  produces 
better  wheat  for  bread  purposes  than  the  State  of  Montana — 
a  very  small  part  of  any  country  produces  as  good.  The 
dark  hard  spring  wheat,  grown  on  the  non-irrigated  benches 
of  this  state,  carries  a  high  percentage  of  gluten  and  other 
desirable  chemical  elements  which,  when  properly  milled, 
yield  the  best  bread  flour  produced  on  this  earth. 

According  to  the  United  States  federal  statistics  there 
were  52,486,000  bushels  of  wheat  grown  in  Montana  in  the 
year  1923.  Of  this  amount  there  were  only  8,692,825  bushels 
milled  in  this  state.  Allowing  for  seed  and  feed,  the  figures 
show  that,  in  round  numbers,  there  was  only  one-sixth  of  the 
milling  wheat  grown  in  Montana  that  was  milled  in  this  state. 
The  other  five-sixths  of  the  state's  production  was  shipped 
elsewhere  to  be  converted  into  flour  and  its  by-products. 
When  we  take  into  consideration  that  power — both  electric 
and  water — is  so  easily  available  in  Montana,  together  with 
the  further  fact  that  any  increase  in  manufacturing  means 
larger  employment  of  labor  and  increased  payrolls,  it  looks 
as  though  we  were  "overlooking  a  bet"  by  not  converting 
the  raw  material  into  manufactured  products  and  shipping 
the  latter  instead  of  the  raw  material.  This  would  mean 
a  large  increase  in  our  employment  of  skilled  labor  with  a 
corresponding  increase  in  our  monthly  payroll. 


730  MONTANA     UTILITIES    REPORTS 

From  the  1920  census  we  learn  that  Montana  had  a 
population  of  547,593.  Estimating  the  consumption  of  wheat 
flour  at  five  bushels  per  capita,  this  would  mean  a  total  of 
2,737,965  bushels  used  as  food  in  the  state.  Could  we  have 
manufactured  the  balance  of  our  wheat  production  and 
shipped  the  product  instead  of  the  raw  material,  it  would 
have  added  largely  to  the  volume  of  business  in  Montana. 

Chapter  223,  Session  Laws  of  1919,  provided  for  a 
Montana  Trade  Commission  and  made  the  Railroad  Com- 
missioners of  the  state  ex-officia  the  Montana  Trade  Com- 
mission. The  prime  object  of  this  law  was  to  establish  an 
equitable  exchange  ratio  between  the  raw  material  (wheat) 
and  the  manufactured  product  (flour  and  feed). 

It  was  apparent  to  the  Commission  that  the  price  of 
the  raw  material  could  not  affect  the  amount  of  product  to 
which  the  farmer  was  entitled  to  receive  for  his  grain. 
Whether  wheat  was  low  or  high  priced  in  the  markets  of  the 
world  could  not  affect  the  amount  of  finished  products 
manufactured  from  the  raw  material. 

A  public  hearing  was  held  at  Helena  by  the  Commission 
April  24,  1919,  which  was  attended  by  representatives  of 
flour  mills  located  at  26  points  in  the  state,  also  representa- 
tives from  various  farm  organizations  in  Montana.  As  a 
result  of  this  hearing,  taking  into  consideration  all  the 
testimony  of  the  millers  and  the  farmers,  and  after  due 
deliberation  the  Commission  issued  Order  No.  267,  which 
provided  for  the  amount  of  flour  and  by-products  the  owner 
of  each  bushel  of  wheat  was  entitled  to  receive  and  also  the 
amount  which  the  miller  was  entitled  to  demand  for  con- 
verting the  raw  material  into  manufactured  products. 

The  ratio  of  products  derived  from  the  grain,  as  pro- 
vided in  Order  No.  267,  seemed  to  be  satisfactory  to  both 
farmer  and  miller,  but  the  conversion  charge,  as  provided  in 
said  order,  was  declared  by  the  millers  to  be  inadequate.  As 
a  result  of  this  complaint  of  the  manufacturers,  a  hearing 
was  held  September  15,  1920,  which  was  decided  September 
27,  1920,  and  Report  and  Order  No.  296  was  issued.  This 
order  denied  the  request  of  the  complainants  and  left  the 
price  of  conversion  the  same  as  the  original  Order  No.  267. 
It  did,  however,  provide  for  an  impartial  examination  of  all 
costs  in  connection  with  operating  a  mill,  and  further  pro- 
vided that  the  charges  should  remain  the  same  until  Janu- 
ary 1,  1921,  when  the  application  should  automatically  revive 
and  the  figures  shown  by  the  investigation  would  be  avail- 
able. 

This  investigation,  made  by  representatives  of  the  Com- 
mission, showed  the  following  results: 
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Mills  of  100  barrels  and  over,  daily  rated  capacity, 
showed  an  average  of  28.5  cents  per  bushel  actual  cost  for 
manufacturing  and  overhead  expense.  Mills  of  over  25  bar- 
rels and  less  than  100,  rated  capacity,  showed  an  average  of 
35.3  cents  per  bushel  actual  cost.  Mills  of  25  barrels  and 
under,  rated  capacity,  showed  an  actual  cost  of  40.9  cents  per 
bushel.  Interior  mills  located  20  miles  or  more  from  a  rail- 
road, showed  an  average  cost  of  47.3  cents  per  bushel. 

As  a  result  of  this  investigation  Order  No.  307  was 
issued  by  the  Commission,  December  27,  1920,  effective 
January  1,  1921,  which  order  increased  the  conversion 
charges  ten  cents  per  bushel.  This  order  did  not  change 
the  amount  nor  ratio  of  the  flour  and  by-products  to  be 
given  by  the  miller  to  the  wheat  grower.  This  exchange 
rule  was  pronounced  eminently  fair  by  both  farmer  and  mill 
operator,  as  it  was  self-evident  that  a  bushel  of  raw  mate- 
rial would  produce  the  same  amount  of  flour  and  feed,  re- 
gardness  of  the  price  of  wheat. 

No  attempt  was  made  by  the  Commission  to  prevent  any 
trade  that  might  be  satisfactory  to  both  the  farmer  and 
miller,  as  it  was  apparent  to  the  Board  that  in  any  exchange 
between  the  manufacturer  and  the  grower  of  the  raw  mate- 
rial, the  farmer  might  want  more  feed  and  less  flour,  or  vice 
versa ;  hence  the  ratio  and  price  were  established  to  govern 
any  trades  that  might  occur  between  the  producer  and  the 
miller  wherein  the  parties  interested  might  not  agree  as  to 
the  terms  of  the  transaction. 

That  the  exchange  of  wheat  for  flour  and  its  by-products 
is  of  benefit  to  the  wheat  grower  is  evidenced  by  the  yearly 
increase  of  said  exchange.  The  increase  has  shown  a  steady 
growth  and  last  year  (1923)  this  item  on  flour  alone  wa? 
over  119,000  barrels.  This  is  a  saving  to  the  farmers  of 
Montana  of  at  least  one  dollar  per  barrel  over  the  price  they 
would  have  to  pay  if  they  purchased  the  flour  at  retail.  To 
say  nothing  of  the  saving  on  feed  and  bran,  the  difference  on 
flour  alone  was  at  least  $119,000.00. 

The  principle  involved  in  this  law  is  most  equitable  and 
fair.  Surely,  the  mills  would  not  be  "going  concerns"  if 
raw  material  were  not  available,  and  it  seems  just  and  fair 
that  the  grower  of  the  wheat  should  have  some  preference 
shown  in  obtaining  the  manufactured  products  from  the  raw 
material  which  he  furnishes.  The  present  conversion  charges 
are: 

For  a  mill  of  25  bbls.  and  under,  rated  daily  capacity  of  twenty- 
four    hours    run  -15  per  bu. 

For  a   mill   over  25   bbl».    and   under    L00   bbls.    rated   daily   capacity 

of   twenty  four   hours    run       ....  " 40  per  bu 

For  a  mill  of  100  bbls.  and  over,  rated  daily  capacity  of  twenty- 
four     hours     run ;',.-,   p,  ,•   DU. 

For  Interior  mills  located   20   miles  or  more   from   a  railroad :•<>  per  bu. 
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Statistical. 

Statistics  are  compiled  primarily  for  the  purpose  of 
showing  the  amount  of  raw  material  used,  cost  of  same, 
amount  received  for  the  products,  and  other  information 
relative  to  and  of  interest  to  those  engaged  in  the  industry. 

There  were  66  flour  mills  in  Montana  at  the  time  of 
the  compilation  of  this  report.  Fifty-six  of  these  mills  are 
located  at  points  having  direct  connection  with  main  or 
branch  line  railroads  and  ten  are  located  at  inland  or  interi- 
or points  and  have  no  direct  connection  with  railroad  trans- 
portation. Twenty-eight  of  these  mills  are  operated  by  elec- 
tric power,  using  4725  horsepower,  three  are  operated  by 
steam,  using  675  horsepower,  twelve  by  coal  engines,  using 
360  horsepower,  two  by  a  combination  of  water  and  electric 
power,  and  the  balance  by  gas  and  oil  engines.  The  rated 
daily  capacity  of  these  66  mills,  24  hours'  continuous  opera- 
tion, is  11,778  barrels.  Twenty-four  of  these  mills  are 
equipped  with  what  is  known  as  "Long  System"  equipment, 
which  enables  them  to  manufacture  two  or  more  grades  of 
flour;  the  others  are  what  are  generally  known  as  "Midget" 
mills  and  make  only  one  grade  of  flour,  their  "cut  off"  going 
into  mill  feed.  These  mills  represent  an  investment  of  $3,- 
190,287.00. 

During  the  fiscal  year  ended  June  30,  1924,  there  were 
9,337,994  buhels  of  wheat  ground  in  Montana  mills,  from 
which  there  were  manufactured  2,101,019  barrels  of  flour  and 
74,282  tons  of  mill  feed.  The  extraction  or  yield,  i.  e.,  the 
amount  of  wheat  reuqired  to  make  a  barrel  of  flour  was 
4.44  plus  bushels.  The  cost  of  the  sacks,  or  containers,  was 
$744,809.09.  The  value  of  the  wheat  milled  was  $9,523.- 
776.69.  The  amount  received  for  these  products  made  from 
this  wheat,'  including  the  amount  received  for  conversion 
under  the  exchange  rule,  was  $12,706,012.67.  The  manufac- 
turing costs  were  $996,059.32.  Administrative  and  selling 
costs  were  $904,163.78.  Overhead  costs  totaled  $316,260.01. 
Of  these  66  mills  ten  are  not  operating. 

ELEVATORS     IN     MONTANA     LOCATED     ON     RAILROADS 

Great    Northern    Railway    Co. 330  Elevators — 10,652,000  Bu.  Capacity 

Northern   Pacific   Ry.    Co 140  Elevators —  6,301,000  Bu.  Capacitv 

Montana    "Western    Ry.    Co 9  Elevators—       235,000  Bu.  Capacity 

M.    St.    Paul   &    S.    Ste.    M.    Ry.    Co 15  Elevators—       417,000  Bu.  Capacity 

W.    S.    S.    &   Y.    P.    Ry.    Co 2  Elevators—        35,000  Bu.  Capacitv 

Montana  Wyoming  &   Southern  Ry.    Co...     1  Elevator  —        35.000  Bu.  Capacity 

Oregon    Short   Line   R.    R.    Co 3  Elevators—      110.000  Bu.  Capacity 

C.    B.    &   Q.    R.    R.    Co 5  Elevators—       115,000  Bu.  Capacity 

C.    M.    &   St.    P.    Ry.    Co 132  Elevators—  3,995,000  Bu.  Capacity 

TOTAL     637  21,895,000 
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PART  VII 
STAT  I  ST  I  C  S 


SAFETY  APPLIANCE 
INSPECTION  DEPARTMENT 


The  following  pages  contain  a  summary  of  the  reports 
of  the  safety  appliance  inspector  to  the  Board  of  Railroad 
Commissioners.  The  summary  shows  the  prevailing  condi- 
tions of  safety  appliances  on  freight  cars,  passenger  cars 
and  locomotives  of  railroads  operating  in  Montana,  during 
the  fiscal  year  ended  November  30,  1924.  A  similar  sum- 
mary of  the  air  brake  conditions  is  also  shown. 

Special  attention  is  directed  to  the  fact  that  there  is 
a  marked  improvement  in  the  efficiency  and  maintenance  of 
the  equipment  over  the  two  preceding  years  shown  in  the 
summary,  and  the  railroads  apparently  are  making  every 
effort  to  keep  their  equipment  up  to  a  standard  of  the 
highest  efficiency. 

In  addition  to  the  regular  duties  devolving  upon  the 
safety  appliance  inspection  department,  it  was  necessary, 
on  account  of  a  limited  staff,  to  employ  the  inspector  in 
various  other  capacities,  to  make  investigations  and  perform 
other  functions,  a  partial  list  of  which  is  appended. 
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COMPARATIVE     STATEMENT     OF     INSPECTIONS     COVERING     ALL 

RAILROADS 

For  the  Fiscal  Years 

I  I  I 

|     1922     |     1923     J     1924 


Total    Inspections    made    

Total    equipment    inspected    

Average   equipment  to    each   inspection   

Freight    cars    inspected    

Freight   cars   defective    

Freight    car   defects   reported    

Freight    car    per    cent   efficient    

Defects  to   total  cars  inspected,   per  cent 

Locomotives     inspected     

Locomotives    defective    

Locomotive    defects    reported    

Locomotive    per   cent    efficient   

Defects   to   total   locomotives   inspected,    per   cent. 

Terminal    air   tests    made    

Total  cars   in  all  trains   

Total    cars  operative   

Average   per   cent    brake   efficiency    


73 

12, GOT 

L73 

12,207 

694 

761 

93.80 

6.20 

141 

3 

3 

97.80 

2.10 

25 

1.114 

1.003 

90.00 


90 

l.-,,i;:ii; 

164 

14.4S9 

386 

415 

97.14 

2.86 

888 

32 

32 

96.40 

3.60 

93 

5.127 

4,944 

96.40 


71 

10,452 

147 

10,045 

126 

134 

98.67 

1.33 

153 


100.00 


38 

1,797 
1.77S 
98.94 


INVESTIGATIONS    MADE    AND    REPORTS    RENDERED 
ON  THE   FOLLOWING   SUBJECTS. 

Grade  crossing  accidents  at  Warm  Springs,  near  Wood- 
side,  near  Billings,  and  Helena. 

Inspection  trip  Bainville-Scobey  line 

Train  Service,  Livingston-Gardiner  branch. 

Stockyards  at  Stevensville. 

Railroad  accident,  Chicago,  Milwaukee  &  St,  Paul,  at 
Harlowton. 

Train  Service,  Great  Northern  railroad,  Snowden-Richey 
branch. 

Depot  inspections,  Northern  Pacific  railroad,  Yellowstone 
division. 

Depot  inspections,  Great  Northern  railroad,  Montana 
division,  three  separate  inspections. 

Coal  yard  site,  Milwaukee  railroad,  Missoula. 

Loading  facilities,  Northern  Pacific  railroad,  Wence's 
Spur,  Rocky  Mountain  division. 

Train  service,  Great  Northern  railroad,  Paola. 

Loading  facilities,  Great  Northern  railroad,  Lakeside. 

Checking  up  Gilman  station,  Great  Northern  railroad. 

Depot  inspections,  Great  Northern  railroad,  Butte  di- 
vision. 

Auto  stage  line  investigation,  Basin  to  Butte. 

Comparative  tonnage  and  revenue  investigations,  branch 
line  with  main  line,  on  transcontinental  railroads. 

Miscellaneous  investigations  and  other  duties  performed. 
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MONTANA    UTILITIES    REPORTS 


Miles  of  Automatic   Electric  Block  Signals   in  Use 
State  of  Montana. 


C.  M.  & 
St.  P.  Ry. 


Northern 
Pacific 


Great 

Northern 


Butte, 
Anaconda 
&  Pacific 


Total 


November    30,    1923    |  401.46 

Installed     during-     the       | 
past   year    |        

November    30,     1924    |  401.46 


819.70  I         224.00 

I         202.00 

819.70   I         426.00 


5.12  1450. 2S 

I  202.00 

5.12  1652.28 


Crude  Petroleum  Carried  by  Pipe  Line  Companies  from 
Montana's  Oil  Fields.    Year  ended  October  31,  1924. 

(Quantities  shown  below  are  in   Barrels — 42  U.    S.    Gallons) 


FROM 

Cat  Creek  Field 

Sunburst  Field 

Total 

November,    1923    1               87,749 

December,    1923    167,261 

January,    1924    1              139.264 

1,534 
3,316 

89,283 
170,577 
139,264 

February,     1924    

March,     1924    

April,     1924     

154,083 
205,985 
125,790 

2,621 

20,259 

120  575 

156,704 
226,244 
246,365 

May,     1924    

126,860         |           113,236 

240,096 

June,     1024    

107,142                       92,043 
116,669         |           103,335 
108,418                    136,091 
129,653                     170,317 
135,771                     129,591 

199,185 

July,     1924    

220,004 

August.     1924     

244,509 

September,     1924    

299,970 

October,     1924    

265,362 

Total      

1,604,645                       892   918 

2,497,563 
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MONTANA     UTILITIES     REPORTS 


MUNICIPAL  OWNED  WATER  SYSTEMS 
Investment  in  Plant  and  Equipment,  Operating 


Big 
OPERATING    REVENUES  Timber 

Commercial     6,595.50 

Industrial    

Hydrant     1,224.00 

Street    Sprinkling    

Municipal    

Miscellaneous     468.00 


Total    Operation    S,  287. 50 

OPERATING    EXPENSES 

Pumping    593. 20 

Distribution    1 ,  471 .  05 

Commercial     

General     732. 53 

Undistributed     

Depreciation     1,000.00 

Contingencies   

Taxes     


Total    Operation    3,796.78 

Net    Revenues    4,490.72 

Revenues  


Gross    Income    4,490.72 

Deductions   3,800.00 


Net    Income    690.72 

Plant    Investment    77, 124. OS 

"Red. 


Belgrade 
6,909.15 

Billings 
91,128.33 
11,076.93 
7,230.00 
1,518.16 
2,223.79 

Chinook 
6,716.90 

1,305.00 

1,260.00 

4.00 

616.00 

8,218.15 

9.72 
1,011.00 

113,177.21 

20,695.45 
5, 981. OS 
1,952.73 

13,013.61 
1,158.51 

19,6S0.43 

S, 592. 90 
3,505.11 

1,276.08 

375.16 
1,800.00 
1,800.00 
2,299.99 

401.50 
2.386.17 
1,281.78 

S, 572. 05 
353.90* 

62, 481. SI 

50,695.40 

5,736.70 

7,574.56 
1,018.34 

353.90* 

56,432.10 
25,374.00 

l,0iS.34 

353.90* 
No  record 

31.05S.10 
6S4,55S.S6 

1,018.34 
25,635.73 

MUNICIPAL  OWNED  WATER  SYSTEMS 
Investment  in  Plant  and  Equipment,  Operating 


OPERATING    REVENUES  Great  Falls 

Commercial     137,628.10 

Industrial     18,920.45 

Hydrant     

Street    Sprinkling    215.35 

Municipal     2,186.76 

Miscellaneous     2S5.29 


Harlem 

Havre 

Helena 

3.98S.47 

24,915.19 
3.104.10 

71, 802. SO 
17.950.69 

OPERATING    EXPENSES 

Pumping    47,337.91 

Distribution      10.481.S2 

Commercial     

General     8,047.17 

Undistributed     1,712.53 

Depreciation     25,916.25 

Total    Operation    93,495.68 

Net    Revenue    65,740.27 


Non    Operating    Revenue 

Gross    Income     

Deductions    


.470.02 


68,210.29 
26,062.50 


Net    Income    42,147.79 

Plant    Investment    1,118,603.92 


2,707.12 
1,950.00 


5,104.44 
1,115.97* 


664.60 
7.00 


Total    Operation    159,235.95         3.9SS.47       2S.690.S9 


15,786.63 

3,520.30 

1,808.80 

995.45 

329.25 


22,450.43 
6,240.46 


853.75 


1,115.97* 
4.51S.00 


7,094.21 


S9.753.49 


6,871.39 
5,501.30 
2,951.00 
2,865.00 
2,696.14 
10,324.80 

31,209.63 
58.543.S6 


5S.543.S6 
16,366.97 


5,633.97*       7,094.21  42,176.89 

7S.800.00     261,099.56     1,0S4,62S.52 


BOARD    OF    RAILROAD    COMMISSIONERS  747 

OPERATING  IN  STATE  OF  MONTANA 

Revenues  and  Expenses  for  Year  Ended  Dec.  31,  1923. 

Columbus        .Conrad         Dillon  Eureka        Forsyth  Benton      Glendive 

6,792.69         S, 233. 33       15.S79.69         6.421.99       13,013.75         5,548.35       3S.691.23 


1,890.00 

»u.sa 
2.130.00 

366.00 
10.75 

1,791.70 
167.90 

. 

6,792.69 
2.823.74 

10,500.08 

2.463.16 
1,968.40 

106.46 
2.188.70 

572.54 

15.S79.69 

764.00 
2,194.11 
4,293.59 

264.89 

6,421.99 

13,013.75 

8,245.95 

1,145.93 

5,548.35 
4,263.27 

42.S0S.6S 
"1    229   SO 

215.93 

2,821.98 

4.6S5.8S 

294.66 

r,n::  :.;, 

990.83 

4,285.87 

L25.95 
575.85 

2  826   59 

117.64 

849  00 

10,383.97 

1,711.03 

1  566  '"i 

1  311   5° 

4.442.84 
2,349.85 

7,299.26 
3,200.82 

901.93 

18,900.54 
3,020.85* 

2.821.98 
3.600.01 

15.3S8.78 
2,375.03* 

4,963.07 
585.25 

32,973.33 
9,835.33 
6  256    15 

2,349.85 
2,670.00 

4.102.75 
10,800.00 

3,020.85* 
276.25 

3,600.01 
1,699.18 

2,375.03* 

585.25 
1,352.49 

16, 091. SO 
16,091.50 

220.15*       6.697.25*       3,297.10*       1,900.83         2,375.03*  767.21*  .30 

44, 146. OS     170,497.62     141,580.41       37.121.31       68,441.06     No  record    19S.377.60 


OPERATING  IN  STATE  OF  MONTANA 

Revenues  and  Expenses  for  Year  Ended  Dec.  31,  1923. 

.Miles 

Lewistown     Manhattan        City 
9,326.60         3,970.92       39,362.63 


21.506.7S 


I'liilipsburg 

Poison 

Roundup 

Sheridan 

8, 200. 94 

10,674.19 

17,028.41 

2, 424. OS 

2,890.94 

7,650.00  1,782.00  

1,240.00  

1,552.70  

3,244.41              154.95  /.  22.70 


34,077.79  3,970.92  49.960.2S  S, 200. 94  12,456.19  19,452.49  2,913.64 

6,715.13             21,806.24  303.75             3,341.41  32.17 

300.00  7.42  3,134.11  2.910.32  666.34             

5,612.79  600.00  2,365.86  500.00  679.96 

398.49  120.00  2,853.70  900.00  608.00  2,693.10  105.64 


1,536.49         9,666.00  5,420.00         1,590.56 


13,026.41         2,263.91       43,180.57         4,934.07         1,954.30       11,932.06         1,'t 
21,051.38         1,707.01         6,779.71         3.266.S7       10,501.89         7.520.43         1,185.27 


21,051.38         1,707.01         6,779.71         3.266.S7       10,501.89         7,520.43        1.185.27 
15,000.00        2.807JH)  607.57         4.S60.00         7,520.43         1.300.00 


6,051.38         1,099.99*       6,779.71         2.659.30         5,641.89  *  114.73 

517,718.71       33,874.93     350,924.29     109,197.42       S9.307.4V     No  record       31. 


748  MONTANA    UTILITIES    REPORTS 

MUNICIPAL  OWNED  WATER  SYSTEMS 
Investment  in  Plant  and  Equipment,  Operating 

OPERATING    REVENUES                      Wibaux  Whitefish  Bozeman  Malta 

Commercial     1,388.95  20,112.34  43,173.65  5,732.85 

Industrial     7,424.53            

Hydrant    1.104.9S             979.97 

Street    Sprinkling-    

Municipal     

Miscellaneous     159.70  1,080.60  3.07  348.40 


Total     Operation     1,548.65  29,722.45  43,176.72  7,061.22 

OPERATING    EXPENSES 

Pumping     1.234.33  2,343.51  350.00  3,712.02 

Distribution    3,403.31  6, 765. OS  3,654.21 

Commercial     250.10  2,414.27             

General     3, SIB. 21  5,966.89  957.50 

Undistributed    102.98            49.74 

Depreciation     

Contingencies    


Total   Operation   1,483.43       12,082. 2S       13.0S1.97         8,373.47 

Net    Revenue    64.22       17,642.17       30,094.75         1,312.25 

Non   operating   revenues    2,022.47  


Gross    Income    64.22       19,664.64       30,094.75         1,312.25 

Deductions    6,360.00       11,750.00  


Net    Income    64.22       13,304.64       18,344.75         1,312.25 

Plant    Investment    27,000.00     115,740.67     413,087.20       68,137. 6S 

*Red 


MUNICIPAL  OWNED  WATER  SYSTEMS 
Investment  in  Plant  and  Equipment,  Operating 

White  Sulphur 

OPERATING    REVENUES                       Springs  Baker  Cascade  Wolf  Point 

Commercial    3,881.85     *   5,055.13  2,972.03  7,354.67 

Industrial    

Hydrant     

Street    Sprinkling    

Municipal     746.02             24.00 

Miscellaneous     49.75             149.00 


Total    Operation    4,677.62  5,055.13  2,972.03  7,527.67 

OPERATING    EXPENSES 

Pumping    2,072.87  1S5.33  5,144.97 

Distribution    622.00  732.76  661.11 

Commercial    180.00            

General     2,562.67  200.00  30.60  640.83 

Undistributed    12.50            

Depreciation     10,000.00            

Contingencies    


Total    Operation    2,562.67       13,074.87  961.19         6,446.91 

Net    Revenue    2,114.95         8,019.74*       2,010.84         1,080.76 

Non    Operating    Revenue    


Gross    Income    2,114.95         S, 019. 74*       2,010.84         1,0S0.76 

Deductions    2,875.09  325.00         2,190.00 


Net    Income    760.14*       8,019.74       1,685.84     *  1,109.24 

Plant    Investment    30,000.00     157, 499. SO       39,961.02       53,963.37 

*Red. 
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OPERATING  IN  STATE  OF  MONTANA 

Revenues  and  Expenses  for  Year  Ended  Dec,  31,  1923. 


Chester 

1,620.60 

Laurel 
17.314.07 

Plentywood 
3,700.48 

Chouteau 

4,252.27 

1  laidin 
9,379.71 

Bn 

2 

ladview 

,416.23 

Valier 

5,94ii.:':: 

288.00 

570.00 

36.90 

224.99 

380.00 

10.00 

87.60 

20.20 

141.2S 

l . .: : 

1,630.60 

1,380.00 
1,111.00 

17,401.67 

6,760.47 

2,293.10 

473.74 

3,688.42 

224.79 

507.76 

4,008.68 

1'.  100.22 

525.94 

23.72 

312.64 

4,393.55 

2, 037. IS 
310.50 
10.00 
410.00 
222.96 
867.40 

10,591.60 

6.674.45 
133. 17 
900.00 

1,800.0<> 
317.57 

•i 

,416.23 
600.00 

7, 284. IS 

595.65 
1,064.  (9 

879    I" 

641.21 

1,550.56 
193  46 

1.369.01 

3,100.00 

336.74 

92  45 

6,960.01 
5.329.41* 

13.048.28 
::.  153.39. 

2,962.52 
1,046.16 

3,888.04 
505.51 

9,825.29 
766.31 

1 

,677.95 
738.28 

6.376.06 
908.12 

5,329.41* 
1,320.00 

3,453.39 
5,468.66 

1,046.16 

505.51 
2,520.00 

766.31 
717.00 

73S.28 

90S. 12 

• 

6,649.41* 
31,100.00 

2,015.27* 
91  .  146.00 

1,046.16 
41,094.91 

2,014.49* 
43, 370. 73 

49.31 
171,475.22 

34 

738. 2S 
,743.87 

908.12 
No  record 

OPERATING  IN  STATE  OF  MONTANA 

Revenues  and  Expenses  for  Year  Ended  Dec.  31,  1923. 


Big  Sandy 

2,625.93 

Poplar 
5. 324. 89 

Saco 
1,813.25 

Livingston 

28,094.60 

5,830.67 

4.970.00 

Scobey 
5,122.95 

Ronan 

3.696.00 

Ryegate 

830.73 

154.50 

2.549.30 

1,040.59 

2.7S0.43 
2,149.62 

5, 324. S9 

1,332.31 
290.61 

1,813.25 

1,822.52 

1.068.66 

41,444.57 

19,314. no 

229.58 
1.491.00 
1,936.95 

781.18 
6.600.00 

300.00 

5,122.95 

1,763. S3 

1.169.58 

60.98 

240.00 

4,736.59 

2,359.51 

638.26 
380.26 
329.28 
236.58 
1,472.37 

830.73 
694.10 

128.45 

1,760.: -,i 

28.00 

110.85 

:::: 
7 . 

653 
791, 

.07 
50 

i  , 

791 

,50 

2,278.07         3,383.43         2,919.18       33,653.07         3,334.39         5.416.26  804.95 

502.36         1,941.46         1,105. 93*       7.791.50         1,888.56  679. 67*  25.78 

600.00  


502.36         2.001.46         1,105.93*       7.791.50         1,888.56  679.67*  25.78 

1,622.45  


502.36         2.001. in         1,105.98*       7,791.50         1.888.56         2,302.12*  25.78 

19,750.00      76,329.96     No  record     280,579.65     No  record        30,722.49      60,602.42 


750  MONTANA    UTILITIES    REPORTS 

MUNICIPAL  OWNED  WATER  SYSTEMS 
Investment  in  Plant  and  Equipment,  Operating 

OPERATING   REVENUES                      Browning  Shelby    Medicine  Lake  Sidney 

Commercial     1,121.67  19,549.05  1,134.70  3,958.65 

Industrial    

Hydrant     660.00             .„„ 372.00 

Street    Sprinkling    ..." 

Municipal    

Miscellaneous     14.90            20.94 


Total    Operation    1,765.57  19,549.05  1,134.70  4,315.59 

OPERATING   EXPENSE 

Pumping    S49.42  7,223.68  787.00  1,459.24 

Distribution    97.87  2,713.14             160.67 

Commercial    353.51  968.98             

General     79.64  1,800.00            1,898.82 

Undistributed     1SS.64  1,299.73            203.89 

Depreciation     


Total    Operation    1,569.14       14,005.53  787.00         3,722.62 

Net  Revenue   227.43         5,543.52  347.30  $28.97 


Gross    Income    227.43         5,543.52  347.30  628.97 

Deductions    58. S6  1,080.00  


Net   Income    168.57 

Plant    Investment    60.<>00.00 

•Red. 


5,543.52 

732.30* 

628.97 

113,212.95 

17,974.S9 

23, 719. SO 

BOARD    OF    RAILROAD    COMMISSIONERS  751 

OPERATING  IN  STATE  OF  MONTANA 

Revenues  and  Expenses  for  Year  Ended  Dec.  31,  1923. 


Hinsdale 
1,655.76 

Stevensville 
3,120.73 

Belt 

5,573.25 

Culbertson 
4.7S8.10 

Fromberg 
2,813.30 

Troy 
6,372.78 

Whitehall 
2,981.68 

600.00 

466.00 

192.00 

154.87 

1,942.42 

781.12 

9.00 

2,255.76 

1,337.76 

3,275.62 

7.S91.67 

1,244.82 

1,815.00 
374.32 
293.10 

4,788.10 

3,594.42 

900.00 
15.35 

545.37 
45.14 
70.87 

6.373.7S 

3,321.49 
426.42 
778.02 
412.76 
4.00 
715.19 

2.9S1.6S 

250.34 

18.00 

243.03 

1.260.55 

5,690.44 

1,678.00 

2,229.17 

1,849.13 
406.63 

1,260.55 
2,015.07 

6,156.41 
1,825.26 

5,690.44 
902.34* 

1,576.73 
2,017.67 

5.657.SS 
915.90 

1,678.00 
1.303.6S 

406.63 

2,015.07 
2,351.60 

1,825.26 

902.34* 

2,017.67 
930.00 

915.90 

1.303.68 

406.63 
21.970.22 

336.53* 
40,000.00 

1,825.26 
37,162.27 

902.34* 
No  record 

1,187.67 
18,907.08 

915.90 
35.759.3S 

1.303.6S 
No  record 
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GENERAL  INDEX 


A. 


Accidents,    train    

Agawam,  Agency   

Agawam  Branch,  C.  M.  &  St.  P.  Ry.  train  service  

American  Railway  Express  Company  vs.  W.  D.  Rankin 
Anaconda  Copper  Mining  Company,  claim,  overcharge  ... 

Anaconda,   Montana,   rates   electric    service   

Armstead,   Montana,   electric   service    

Augusta,  Montana,  station  facilities,   stockyard   

Austin,    Montana,    Train   Service    

Automatic  Electric   Block   Signals — Mileage   

B. 

Barto,    station    facilities    

Beans,    culls,    classification    

Belt,   Montana,  street   lighting   

Billings — Bridger    train    service    

Billings    Gas    Company,    rates,    service    

Billings-Shepherd    train    service    

Blessing,  J.  A.  &  Co.   proportional  rates  

Block  Signals,  electric,  railroad  mileage  

Bonner,  Mrs.  John,  claim  for  refund  

Bozeman  Hot  Springs,  Mont.,  electric  service  

Broadhead    Railroad   motor    transportation    

Butte-Logan,    train     service 

Butter,  Eggs,   Poultry,  rates — carloads   

C. 

Cattle,   emergency   rates    

Cattle  guards,  C.  A.   Chapman  

Cattle,  rates  on,  error  

Coal,  rates  to  N.  E.  Montana,  direct  route  

Commodities,   carloads,   all    Montana    

Cordova,   station    facilities    

Crossing,   blocking,    Shawmut   

Crossing   signals,    Gallatin   County    

Culbertson,  Montana,  train  service   

1>. 

Dutton,   Montana,    station  service   

E. 

Eggs,    Butter,    Poultry,    rates — carloads    

Electric  and  Gas  Rates,  Shelby,  Montana  ..... 

Electric   rates,   Anaconda,   Montana   

Electric  rates,  apartments,  flats  

Electric  rates,  service,   Wibaux,   Montana    

Electric  rates,  power,  Troy  Packing  Co.,  Troy,  Mont. 

Electric    service,    Armstead,    Montana    

Electric  service,  Bozeman  Hot  Springs,  Montana   . 


Page. 

740 
308 
308 
273 
309 
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715 
482 
296 
289 
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289 
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Electric,   street  lighting,   Belt,  Montana 712 

Electric,  street   lighting,   Havre,   Montana   717 

Electric,   street  lighting,   Plentywood,  Montana   714 

Electric   Utilities,    all   Montana    756 

Eureka    Telephone     Service 707 

Express  Rates,  I.  C.   C.  13,930   339 

Express  Rates,  Rankin  vs.  American  Railway  Express  ....  273 

F. 

Fire  Protection,  rates,  Lewistown,  Montana  715 

Florence  Laundry  Company,  Missoula,  meter  readings  ....  691 

Flour    Mills    729 

Fortine,  Montana,  water  service,  rates   699 

Froid — McCabe,   loading   track    311 

Fruit  and  Vegetables,  inspection  298 

G. 

Gallatin   County,   crossing   signals    709 

Garneill,    agency    308 

Gas,     pressure    requirements — amendment     707  . 

Gas,  rates  and  service,  Billings,  Montana   676,  511 

Gas  rates  and  service,  Shelby,  Montana  507,  487,  711 

Gas,   service,   billing  717 

Gas  utilities,   all   Montana   764 

Glendive,  Montana,  Wm.  Hurst,  electric  power  713 

Glenn,    agency 291 

Gold   Creek,    agency   289 

Great  Falls,  all-night   telegraph    service    705 

Great  Falls,   extension   street  railway  lines   688 

Great   Falls    Gas    Company    vs.    Great   Northern    Railway 

Company  switching  rate  293 

Green,  Dr.  P.  L.  electric  power,  X-ray  712 

H. 

Hardin,  Montana,   sugar  beet  spurs  292 

Hardy,    Montana,    train    service    314 

Hart  Refineries,  oil,  Winnett — Missoula  298 

Havre,   Montana,    street   lighting 717 

Heating   utilities,   all  Montana   766 

Helena-Garrison   train   service   - 286 

Helena-Marysville   train    service    286 

Helena,   Montana,   street  railway   lines — Kenwood    713 

Helsing,  J.  O.,  electric  rates,  flats,  apartments  710 

Hendrickson,  Mrs.  H,   disputed  bill,   telephone   708 

Hinsdale,  Montana,  loading  platform  316 

Hogs,  rates,  double  deck  cars   303 

Hurst,  Wm.,  Glendive,  Montana,  electric  power  713 

I. 

Inspection,    flour    mills    729 

Inspection,   fruit  and  vegetables   .      298 

Inspection,    safety    appliances 737 

International  Refining  Company  vs.  Illinois  Pipe  Line  Co.  . .     275 

Intra-Terminal  freight  rates 49 

Irrigation,    all    districts 723 
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Kidman,  Howard,  claim  for  horses  killed  297 

Kocin,    Edw.    J.,    motor    transportation    457 

L. 

Lake  Basin  Branch,  Northern  Pacific,  train  service  286 

Lewistown,  Montana,  water  for  fire  protection  745 

Livestock,   attendants    with    290 

Livingston,   Montana,   water    rates,    service    681 

Logan-Butte,     train     service    296 

Lombard,    Montana,    train    connections    261 

Lookingbill,  J.  G.,  bill   for  undercharges  309 

Lumber,   etc.,   rates,   Evaro  to   Butte   317 

M. 

Marysville  Branch,  Northern  Pacific  Ry.,  abandonment 321 

Marysville  Branch,  train  service,  Northern  Pacific  Ry 286 

McCabe-Froid,    loading    track    311 

McCann,  Mrs.  Caroline,  telephone  service,  Chinook,  Mont...  716 

Midland  Iron  Works,  gas  rates,   Shelby,   Montana  711 

Mileage,    railroads    741 

Mills,    flour    729 

Missoula  Light  &  Water  Co.,  combined  meter  readings  ....  691 

Mohair,    rates    on    374 

Mondak,   agency,   station   service   306,  288 

Montagne,    agency    , 308 

Montana  Railway   (North  and   South)    constructive   327 

Montana  Western  Railway,  freight  rates  312 

Moorhead    Inspection    Bureau    298 

Motor  Transportation,  R.  R.  Broadhead  482 

Motor   Transportation,    Edw.    J.    Kocin    457 

Motor  Transportation,  Tepee  Motor  Co 478 

Motor  Transportation,  R.   C.  Turner   472 

Motor   Transportation,    C.   W.    Smith    467 

Motor   Transportation,   White    Star    Line    461 

Mountain   States  Tel.  &  Tel.   Co.,   state-wide   541 

Municipal  Water  Utilities,   Montana   746 

N. 

North   Fork,    loading   platform    318 

North   and   South   Railway,    construction    327 

0. 

Oil   carried   by  pipe   lines,   1924   744 

Oil,    crude,    Winnett-Missoula    29S 

Oil,  International  Refining  Co.   vs.   Illinois  Pipeline  Co 275 

Ore,  rates  on  higher  values  51 

Overose  Bros.  vs.  Great  Northern   Railway  Company  290 

P. 

Paradise,    Montana-Idaho    line,    train    service    300 

Turk   Branch,  train  service,  Northern   Pacific  Ry 38,  280 

Personal    injuries,    train    accidents    740 

I'hilipsburg  Branch,  Northern  Pacific,  train  service   305 

Pioneer    Telephone    Company,    Richey-Circle    70P 
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Pipe  Lines,  Int.  Ref.  Co.  vs.  Illinois  Pipe  Line  Co 275 

Pipe    Lines,    oil    transported    1924    744 

Plentywood,    Montana,    street    lighting 714 

Poplar,   passenger   train    service    11 

Potatoes,    seed,    carloads 284 

Poultry,    Butter,    Eggs,    rates-carloads    289 

Privately  owned  water  utilities,  Montana   752 

R. 

Railroad   mileage,   Montana   741 

Rankin,  W.  D.  vs.  American  Railway  Express  Co 273 

Rankin,   W.   D.,  freight   rates    53 

Rates,  Beans,    culls,    carloads    302 

Rates,  Butter,    Eggs,    Poultry    289 

Rates,    Cattle,    Error    315 

Rates,  Coal,   Northwestern  Montana,   direct   route   294 

Rates,  emergency,   cattle   and    sheep 313 

Rates,  Express,  I.   C.   C.   13930   339 

Rates,  Express,   J.    F.   Sharpies,    claim    294 

Rates,  Freight,    general    intrastate 53 

Rates,  Freight    intra-terminal 49 

Rates,  Freight,    Montana    Western    Railway    312 

Rates,  Hogs,  double  deck  cars  303 

Rates,  Lumber,    Evaro    to    Butte    317 

Rates,  Oil,     Winnett-Missoula     298 

Rates,  Ore,   higher   values    51 

Rates,  Overcharge    309 

Rates,  Undercharge     309 

Rates,  Potatoes  for  seed,  carloads 284 

Rates,  proper    application — Reconsignment    301 

Rates,  Proportional,  J.  A.  Blessing  &  Co.,  vs.  Mont.  West.  307 

Rates,  Slag,  Lennep  to  East  Helena  307 

Rates,  Switching,   Great   Falls    Gas    Co 293 

Rates,  Wool    and    Mohair    374 

Reconsignment      301 

Red  Mountain  (Rimini)  Br.,  Nor.  Pac.  Ry.,  abandonment...  324 

Riddle,  A.  B.,  gas  service,  Billings  717 

Rockvale,  Montana,  stock  loading  facilities  271 

S. 

Saco  Water   Rates — Outside   improvement    districts   719 

Safety   Appliances,    inspection    737 

Sappington-Pony-Norris,    train    service    286 

Sharpies,  J.  F.  claim  express   charges   294 

Shawmut,    blocking     crossing     315 

Sheep    and    cattle,    emergency    rates    313 

Shelby,   Mont.,   rates,   gas   and   electric 507,  487,  711 

Shelby,  Mont.,  water  rates,  service  667 

Shields  River  Branch,  train  service,  N.  P.  Ry 38,  280 

Slab   wood,   minimum   carload    28S 

Slag,  rates  on  Lennep  to  East  Helena  307 

Sloan,   station   service 304 

Smith,  C.  W.,  motor  transportation  467 

Spurs,  C.  B.  &  Q.  R.  R.,  Hardin,  Mont 292 

Spurs,  Northern  Pacific  Railway  to  Stevensville,  Mont 20 

Station  Facilities,  Cordova,  Montana 310 

Station   Facilities,    loading    platform,    Hinsdale    316 
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Station  Facilities,  stockyards,  Augusta,  Montana  265,  284 

Station  Facilities,  Zurich  and  North  Fork,  Montana  318 

Station  and  train  service,  various,  C.  M.  &  St.  P.  Ry 308 

Station    Service,   agency,    Glenn,    Montana   291 

Station  Service,  agency.  Gold  Creek,  Montana  289 

Station   Service,  Barto,    Montana   310 

Station  Service,   Dutton,  Montana   285 

Station    Service,    Mondak    306,  288 

Station    Service,    Trego,    Montana    304 

Statute  of  Limitation,    undercharges    316 

Stevensville    District    Industrial    Association    20 

Stevensville,    stockyards,    condition    of    303 

Stock  loading  facilities,  Rockvale,  Montana  271 

Suffolk,    agency    308 

Sugar  beet  tracks,  Hardin,  Montana  292 

Street  Lighting,    Plentywood,    Mont 714 

Street  Railways,  All  Montana  765 

Street  Railway  lines,  Extension  of  Great  Falls  688 

Street  Railway  lines,  Rearrangement,   Kenwood   713 


T. 

Telegraph  Service,  Great  Falls,  Montana  705 

Telephone,  Disputed  bill,  Mrs.  H.  Hendrickson  708 

Telephone,  Mtn.  States  Tel.  &  Tel.  Co.,   state-wide  541 

Telephone    Service,    Eureka,    Montana    707 

Telephone  Service,   Mrs.  Caroline  McCann   716 

Telephone    Service,   Rickey,   Circle,    Montana    706 

Tepee  Motor  Company,  motor  transportation  478 

Toledo,   Montana,    Industrial   track   301 

Track,  from  depot  to  town,   Stevensville,  Montana   20 

Track  loading,  between  Froid  and  McCabe  311 

Tracks,    sugar   beet,   Hardin,    Montana    292 

Trade    commission,    Flour    Mills    729 

Train  Accidents,   personal   injuries   740 

Train  and  station  service,  various,  C.  M.  &  St.  P.  Ry 308 

Train  connections,    Lombard,    Montana    261 

Train  Service,  Austin,    Montana    292 

Train  Service,  Culbertson,    Montana    45 

Train  Service,  Hardy,    Montana    314 

Train  Service,  Logan-Butte,    Montana    296 

Train  Service,  Paradise-Montana-Idaho    Line    300 

Train  Service,  Park  and  Shields  river  branches,  N.  P.  Ry.  38,  280 

Train  Service,  Philipsburg  branch,  N.  P.    Ry 305 

Train  Service,  Poplar,    Montana    11 

Train  Service,    various    286 

Trego,  Montana,  station  facilities  and  service  304 

Troy  Packing  Company,  Troy,  Montana  power  rates   696 

Turner,  Jos.   D.,  water   service,   Missoula   716 

Turner,   R.   C,  motor   transportation   472 


r. 

Undercharges,    Collection    of    316,  309 


V. 

Vegetables  and  fruit,   Inspection   298 
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Water,   fire   protection,   Lewistown,   Montana    715 

Water,  rates,   service,  Fortine,  Montana   699 

Water,  rates,  service,  Livingston,   Montana   681 

Water,  rates,  service,    Shelby,    Montana    667 

Water,  service  and  rates,   Outside  improvement  District 

Saco,    Montana    719 

Water,  service,  Jos.  D.  Turner,  Missoula 716 

Water,  utilities,  municipally  owned,  Montana  746 

Water,  utilities,  privately  owned,   Montana 752 

Whitehall-Alder  train  service  286 

White  Star  Line,  motor  transportation  461 

Wibaux,   Montana,   electric   rates   and   service 672 

Winnett,  water  rates,   service   706 

Wool,    Rates    on    374 

Wyoming   Railway   Company,    construction 335 

X. 

X-Ray    machines,    electric    power    712 

Z. 

Zurich,  Montana,  loading  platform  318 
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